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EXTRACT  FROM  BY-LAWS 

Section  9.  No  book  shall,  at  any  time,  be  taken  from  the 
Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Francisco, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accountable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
Library,  shall  be  returned  on  the  same  day,  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  full  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  such  Trustees  or  Executive  Committee. 
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On  Pktition  to  Ro- 
viuw  the  DociHion 
of  tl»o  Tax  Court 
of  t  h  0  United 
HtntoH. 


Decided  December  4,  1944, 


Before  Hiokr,  HAMiiiTON  and  Martin,  Circuit  Judges. 

Mabtin,  Circuit  JudKe.  The  Tax  Court  decided  that 
there  \%  an  $8,647,700.89  deflciencv  in  the  ORtato  tax  due 
from  appellantii  rm  executom  of  the  will  of  the  decedent, 
B.  H.  KroKor.  The  decision  of  the  Tax  Court  was 
grounded  upon  it8  flnding  that  the  creation  by  the  de- 
cedent of  two  truRtH  by  indenture  of  February  13,  1928, 
and  the  conteinporaneouR  transfer  bv  him  of  Treasury 
notes  of  $12,000,000  face  value,  to  the  nominated  truH- 
tees  were  for  the  pur))()Ho  of  barring  t)ie  lady  whom  lie 
was  about  to  marry  from  any  Htatutory  ri^;htH  as  hiR  wife 
in  the  tranHferred  property  Hhould  Hhe  Hurvive  him,  and 
were  made  in  contemplation  of  death. 

The  pertinent  Htatute  applied  by  the  Tax  Court  is  Sec. 
302(c)  of  the  Kevenuo  Act  of  192(),  which  providcH: 

"The  value  of  the  kcohh  CHtate  of  the  decedent 
shall  be  determined  by  including  the  value  at  the 
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DE?ARTI.!ErTT   OF  JUSTICE 
WASHINGTON,    D.    C. 


i-'ecember  8,   3.94^» 


Paul  P.  0»Brien,  Clerk, 
Circuit  Court  of  i^ppeals 

for  the  Ninth  Circuit, 
San  Francisco, 1,  California 


Re:    George  A.   Koch,   iilxeoutor  of  the 
Estate  of  Adolph  J,   Koch  vs. 
Commissioner   of  Internal  Revenue 


Dear  Mr^    O'Brien: 

In  connection  with  the  above  entitled  case  which 
was  argued  some  time  ago  before  Judges  Ifethews,  Denman 
and  Healy,  we  think  v/e  should  call  the  Court's  attention  to 
the  case  of  Kroger  v.  Commissioner ,  decided  by  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  on  December  4,  194/4-* 
That  case  involves  the  seme  question  as  is  involved  in  the 
Koch  case,  namely,  whether  certain  gifts  were  loade  in  con- 
templation of  death.   For  the  convenience  of  the  Court  we 
are  enclosing  three  photostat  copies  of  the  decision  and 
should  appreciate  it  if  you  would  hand  one  of  them  to  each 
of  the  judges  who  heard  the  Koch  case. 


counsel. 


We  are   sending  a   copy  of  this  letter  to  taxpayer's 

Respectfully, 

For  the  Attorney   General, 

SAMT5)L  0.    CLARK,    JR. 
-Assistant  Attorney  General. 
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Krof/ri  V.  rom.  hif,  ifrr.  Sn.  !I7!>M 

tiiiip  ol*  IiIh  ^{v^\\\\  ol'  all  properly,  n«al  or  prt-Hoiml, 
lnnp:il)l<'  or   iiihin^cil)l(',   wlM'irvjT   HitwnliMJ  - 
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'•(«')  To  Hm'  rxN'iil  •»!'  niiy  inhTcMl  llicrcin  ol"  \vlii<*li 
llic  (h'ccdcMt  IniH  nl  any  linn'  iiuulc  a  liiUiHlVr,  l»y 
tniHt  or  otIii'rwiHc,  in  coiili'inplatioii  of  or  iiitciKJcd 
to  lake  clTt'cl  ill  poHH<'HHioii  or  i-iijoN  iiu'mI  ai  or  al'h'r 
IliN  (jralii,  (>\('«'pt  ill  i'HHv  ol'  a  Ixiiia  \uU'  hjiIp  lor  an 
a(l(M|iiat<>  and  full  coiiHidcration  in  iiioncy  or  nioiicy's 
worth." 

In  Mrdniv's  Kslah'  v.  ('nniinissinmr  <Lf  intrnnil 
HvViUUi',  i;C)  K.  CJd)  ITiH,  KiO  ((\  V.  A.  (i),  \\v  poinlod  to 
llic  holding  (d'  lln'  Siiprniic  (Nmrl  in  ('itlorndn  Xat.  liaiih 
V.  (\>mmissi«)uvr  of  liihrual  ItrrrttHr,  'M)^)  H.  S.  'J.'l,  5!) 
H.  (!t.*4H,  H'A  L.  Kd.  20,  that  tli«'  ilociHion  <d'  the  hoani  of 
Tax  Appi'aln  (now  tlic  Tax  Court)  an  to  whctln'r  a 
tranHfcr  waH  iiiadc  in  contcniplation  (d'  di*atli  Ih  a  i|U<'k 
tion  of  fact  upon  which  the  dccinion  of  the  Hoard,  if  Hiip- 
portcd  hy  HuhHtantial  evidence,  in  concluHive.  In  deiiion- 
utratiiiK  tli(»  limited  power  of  circuit  courtH  of  ajjpeal 
upon  H'view  of  iHHueH  cd'  fact  in  tax  caH<'H,  we  (|iioted 
(pp.  Kit),  Hil)  from  Wilnihifthm  Tnist  Co.,  ICncnhn',  v. 
llcUu'viiui,  (Uniimissiumr  ttf  lnhrvnl  Krvcniw,  WUS  II.  S. 
1()4,  KlH.'d'J  S.  (M.  I)H4,  !W(i,  HO  L.  Kd.  I.'IW,  as  I'oIIowh: 
'*It  Ih  the  function  of  the  Hoard,  not  the  (Mrcuii  (*ourt 
of  AppealH,  to  wei^:h  the  evith'iUM',  to  draw  inferenccH 
from  the  facts,  aial  to  cliooHt*  hetween  coiil1i<'tinv:  infer- 
enccH.  Tin*  court  may  iwd  HuhHtiiute  itn  view  of  the  factH 
for  that  of  the  Hoanl.  Where  the  findin^H  of  the  HoanI 
uro  Hupported  hy  HuhMtuntial  evidence  th(»y  aru  con- 
cluHive.  U.itinn:  caMCM. |  Under  the  Htatute  tho  court 
nmy  modify  or  reveiHo  the  deciHion  of  the  Hoard  only  11' 
it  id  'not  in  accordanco  with  law.'  "  I  See  44  Stat.  110, 
Soc.  l(K)3(h),  2()  U.  S.  (.;.  Sec.  1141  (c)(1). I 

Wo  liHted  otluT  deciHiuuH  of  the  Suprem(>  Court  to  the 
Hame  elTect  and  referred  to  our  caHe  of  Crowvll  v.  (Unu- 
missioinr,  (V2  V.  CJd)  T)!,  .W  (C.  C.  A.  Vt).  To  thene 
authoriticH  Hhould  now  he  added  uiudher  from  the  liiKli- 
cHt  Hource  prcHcrihinw:  even  more  Hwuepinw^  inhibiti(»nH 
upon  the  Circuit  CourtH  of  Appeal  in  reviewing  the  Tax 
Court.  See  Pohson  v.  Comminsionrr,  :V2()  IJ.  S.  4H{),  502 
I  rehearing  dtMiied,  .'!21  V.  S.  2.'{1  |  where  the  man<lnte 
WAH  ^iven  that  "when  the  court  cannot  Hcparate  tlit'  ele- 
inentH  of  a  decinion  ho  an  to  identify  a  clear-cut  mintake 
of  law  th(»  deciHion  of  the  Tax  Court  munt  ntand." 

With  tiicHO  le^al  priuiMplcH  in  mind  and  with  the  uTider- 
Htandin^  that  whether  a  j^ift  uitrr  piros  wan  made  in 
contemplation  of  death  within  the  nuMiniiif^  of  a  Heveniie 
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Act  (lopoiulH  upon  th(>  dominant  niotivo  of  the  donor  in 
tlu'  ii^lit  of  tlio  circunjHtancM'H  of  th«  chho  (Ihiittd  Siaien 
V.  Writs,  28:UI.  S.  102,  51  S.  (M.  44f),  7r.  L.  Kd.  HOT),  w« 
conHidor  tlic  inHlHtciUM'  of  appollantH  that  tlu>  decision  of 
the  Tax  (-(Mjrt  hIiouUI  Im?  rcvcrHcd  and  the  caMc  i'cnian<lcd 
with  iiiHtruclionH  to  rtMlctcnninc  tlu«  (icficicncy  by  cx- 
clndinK  fronj  tlu>  ^fohh  cHtatc  the  value  of  the  propiTty 
trauHfenuMl  to  th(^  two  truNtH  eNtabliHh(>d  by  the  iiiHtru 
nu-ntH  of  February  1.%  11>2H. 

AppellantH  ur^e  that  there  \h  no  HubHtantial  evid(>nce 
in  the  record  to  HUpport  the  Tax  ('Ourt'H  l\ndinj^  that  tlio 
IrauHferH  in  truNt  were  ina<h>  in  conteinphition  of  death; 
and  JiMHcrt  tiuit,  on  the  contrary,  th<'  trauHferH  wi're  made 
by  the  decedent  in  conteinphdion  of  and  in  preparation 
for  liiH  nuirriaK<'  and  were  not  and  couhl  not  have  been 
HulmtituteH  for  t(>Htainentarv  diHpOHition. 

A  l)ioKraphy  of  \^.  11.  Kroger,  wbone  vigorouH  lifo 
HpaniHMJ  from  early  in  lH(iO  to  inidHuinmer  in  11)38^  would 
doubtleHH  Ktimulate  any  American  youtli  anibitiouH  to 
become  a  nu'rchiint-prince.  The  open  HCHame  to 
Krov:er*H  great  wealth  was  the  nuM'chandiHing  of  food. 
At  an  «'ariy  age,  he  engaged  in  the  grocery  buHineMH  in 
liiH  native  city,  (-incinnati,  Ohio.  St(>adily  growing  aiul 
proHperouH,  the  buHincHH  was  incorporated  in  11H)2  under 
the  nanje  of  Kroger  (hocery  &  Baking  ('<».,  which  be- 
came forthwith  own<»r  and  operator  of  MO  HtorcH.  A 
quarter-century  later,  thiH  company  was  op(>rating  t),0(M) 
HlorcH.  'IMiroughout  thiH  full  pericxl,  Kroger  had  be(>n 
the  principal  Ntockholder  and  the  prcHident  of  the  com- 
pany. 

Upon  completion  of  25  vearn  HUccOHHful  operation  of 
the  company,  Kroger  received  in  late  1927  an  ofTer  for 
hiH  HtockholdingH  at  a  ^)rice  which  he  conHid(«red  ho  much 
in  exccHH  of  itn  intriuHK*  value  that  h(>  **c<)uld  not  atYord 
to  rc'fuHe  it."  Ho,  in  .January,  1{>2H,  he  hoUI  bin  ntock  for 
♦24,M!>7,(M)0.00  cuhIi,  and  invcHted  thiH  num  largely  in 
United  Staten  govtM'ument  necuritieH. 

While  accumulating  a  fortune  from  th4>  NucceHsfnl  con- 
dui't  of  the  grocery  buHineHH,  Kroger  became  intereHted 
in  banking  alno,  lirHt  an  a  HubHiaiitial  Hlockhohler  and  di- 
re<'tor  of  The  i'rovidi'nl  Savingn  hank  and  Tiiisl  Co., 
(Cincinnati,  Ohio,  and  in  1!M)|  an  pr<*Hident  of  that  iiiHti- 
tution.  In  n)2(i  he  waH  appointed  a  director  id'  the  Ked 
oral  K(>Herv(>  hank  of  (Mncinmtti  and  nerved  in  that 
capacity  until  !!).'{(>.  After  Helling  bin  nlork  in  the  Kroger 
(Irocery  *!:  haking  Vo.,  he  n'nigned  as  its  presiilnii  and 
alno  UH  preHid(>nt  of  the  bank,  but  retained  hin  ollicial 
capacity  an  (Muiirman  of  the  hoard  in  both  iriHlituticMiH. 
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Even  (hiring  Ii'ih  active  ciircMfr,  tliiH  dyimiilic  l)UHiijcMH 
inuii  wiiH  IK)  Hlnv(>  to  IiIh  dcNk.  lie  took  time  out  for  cxcr- 
cIhc  uiul  riHToation  and  ko|)t  liitiiHclf  phyNicaily  lit,  play- 
ing toe  Hoiiu*  twenty  yeai'H  in  a  regular  t'oiirHoiiie  IK  Iio1(*h 
of  ^olf  aliiioHt  daily  over  the  hilly  eourNe  of  tht*  (*in<'in- 
nati  (V)iiiitry  Cliih.  With  pardonahle  pride,  a  <Mie  tiiii(» 
TreaMiirer  of  the  Unili'd  SlatcH  teHtilied  that  while  Mr. 
Krojj^er  took  his  ^aiiie  HerioUMly,  hu  wan  ••only  a  fair 
p:olfer"  and  that  the  TreaHurer  if  not  the  Tn»aHury 
••(•ouhl  K<'H*'ndly  trim  him  out  of  a  f«'W  <lollarH." 

Nor  were  Ion«^  vaeationH  ne^;h'ete<l.  He);iimin^  in  1!)2(), 
KroK<'r  went  to  Florida  every  winter  generally  leavinjc 
Ciiieinnati  after  the  Xovemher  elections  an<l  Hojoiirniii^- 
in  th(>  fair  land  of  lloweiH  throii^h  Aprrl.  il(>  ac«|nired  a 
WMiter  home  in  I'alm  iieach.  IMh  liahitH  on  Florida  va- 
catioiiH,  an  dcHcrihed  hy  Ihh  hod,  were  to  arise  early  Hn<l 
start  playing:  his  "inveterate"  ^olf  hetween  half  past 
ei^lit  and  nine  in  the  morniim;.  After  his  ^olf  K:ame, 
follow(>d  a  sun  hath  and  swim,  then  a  home  luncheon  at 
1  p.m.  and  a  hridKc  Manic  in  the  afternoon  at  the  Old 
(liiard  Society,  an  orKnni/.atioii  n\'  I'alm  Heach  Molfeis 
w)ios(>  pr«'re(piisite  to  memh(*rship  was  winter  residenct* 
in  Palm  IJeacli  for  at  hast  live  consecutive  years.  After 
diniiiK  Ht  home,  he  usually  attended  a  show  or  inler- 
ininKlcd  socially  with  friends,  lie  drove  his  own  auto- 
inohile,  not  only  around  town  in  (Cincinnati  hut  on  Ioiik: 
cross  count  ry  trips.  Aft<'r  attaining:  three  scor»»  and  ten, 
Kroner  was  an  unusually  physically  active  man  for  one 
who  had  lived  to  that  mellow  a^c 

'IMiou^h  testimony  conc<*rninM  his  fr(>(|uent  hut  noii- 
conlininM  cohls,  (piinsy  son*  throat,  non-toxic  snhsternal 
M;<)itre  and  chronic  constipation  was  n'ceived  at  the  trial, 
tliu  Tax  Court  found  ami  we  think  jusliliahly  on  the  e\-i- 
dunci'--that  at  the  time  he  created  the  trusts  in  issue,  the 
dec(>dent  was  in  •j^ood  health  and  was  not  motivale<l  hy 
any  concern  for  his  health. 

Looking;  now  to  the  situation  of  the  Kroner  family 
and  the  circiiinslantial  s<'ltinu:  in  which  the  trusts  wert* 
created,  we  ohst-rve  that  <lecedetirH  lirsl  wife,  mollier  of 
his  two  sons  and  four  (hiiiuhlers,  had  died  in  IHIM).  l''or 
nejirly  LI!>  years,  he  rcmaiiu'd  a  widower.  Il<'  was 
thoughtful  <d'  his  children  and  very  loud  (d*  his  •^rand 
children.  The  whtde  Kroner  family  appeared  well  knit. 
'IMiey  frequent  1>  L-nlheied  lor  Sunda>  niMht  suppers.  The 
patriarch  manifested  alTection  for  his  daughters  and 
concern  for  their  welfare.  Mis  friendliness  towani  his 
sons  in  law  was  manifcHt.  To  his  s(ms  he  wrot(>  alTec- 
tionate   letters,  conferretl  with   them  concerning:  his   in 
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vchIiiumiIh  and  (>ntniH(o(l  tlicin  with  the  koyH  to  hick 
hoxcN  coiitninii)^  th(>  hulk  of  his  woalth.  IIih  uiToctiun 
for  thfiii  and  coiilidciico  in  thi'n\  wan  (!(>(>)). 

Mut  at  aK(>  Hixty-ci^ht  th<'  dynamic  KioyftM*  hocanio 
tired  of  ITin  uninarricd  statiiH.  He  (h>('i(h'd  to  reinarrv  - 
to  marry  a  hidy  much  yoniiKcr  than  ho.  Th«'  exact  dittor- 
vwi'v  in  av:eH  is  not  definitely  revealed  in  the  record. 

In  the  latter  part  of  .January,  1!>2H,  his  hoii  (Mu>Hter  and 
hiH  dauKht(>r  in-law  viNit(>d  him  in  Palm  iieaeh.  Ahoui 
three  dayn  after  their  arrival,  he  informed  Clu'Kti'r  that, 
he  intend(>d  to  nuirrv  and  aHked  him  what  he  thought 
of  it. 

'•That  Ih  for  you  to  decide,"  Iuh  hou  replied. 

"What  will  your  MiHterM  think  ahout  itf"  the  father 
queHtioned. 

"I  don't  know.  I  think  they  Hhould  feed  the  Hainu  wny 
I  do,"  ('liCHter  auHwered. 

"That'H  all  ri^lit.  I  W(»uld  like  to  make  a  prenuptlnl 
aKi't^omont  with  Alice  [the  bride  elect  j,"  the  elder  Kroner 
announced. 

Tho  Hon  demurred:  "What  do  you  want  to  <lo  that 
fort" 

The  father  r(>plied  tluit  he  did  not  want  th(>  hulk  of  hin 
eHtat(>  to  ^o  to  Iuh  intended  wife;  he  wanted  Imh  (children 
and  "own  lilood  grandchildren"  to  have  tlu>  hen(*i\t  of  it. 

(MicHter  Kroger  teHtifiod  that  he  diNlik(>d  'Mhe  pre- 
nuptial  aK^M'tnent  idea;"  that  it  Htruck  him  aH  not 
amounting  to  much;  and  that  it  nuKht  ^:et  Imh  falh(>r  "in 
for  a  lot  of  lawHuitH."  lie  told  Iuh  father  that  he  nhouhl 
like  to  talk  to  the  lalterV  HUcccHHor  an  ))reHident  of  The 
Provident  HaviuKH  Bank  &  Trunt  C'ompany,  liOo  J.  Van 
l^ahr  of  (Mncinnati,  who  waH  then  in  Florida  at  tho 
HreakerH  Motel.  The  HUKK^^Htion  waH  agreeable  to  hit) 
father.  CheMter  immediately  conHult(>d  the  hanker,  who 
HKreed  that  a  prenuptial  (M)ntract  wan  iiuidviHahle  and 
HU)^KeHt(>d,  in  li(>u,  an  irrevocable  truHt.  The  HUKK<'Htion 
waH  paHH(*d  on  by  th(>  hou  to  the  father,  who  would  not, 
at  Hrnt,  adopt  it.  The  elder  nuin  HcemtMl  to  fear  that 
"he  wan  irrevcM-ably  ^iviuM:  away  mon«'y  and  had  nothing 
to  nay  about  it."  in  hoiiu'  neven  days,  however,  he  be- 
<'ame  convinced  that  an  irrevocable  trust  wan  the  better 
plan  and  Htat(>d  t4)  his  hou  that  he  had  discuHHcd  th(>  mat- 
ter with  "Alice"  and  "the  arranK^'inents  were  natin- 
factory  to  her." 

Ilarley  K.  Hamilton,  an  attornev  aHHociat(*d  with  the 
TruHt  Department  of  The  Proviiient  Savinw:H  Itank  & 
TruHt  Co.  of  Cincinnati  waH  directi'd  to  come  to  l*alm 
Beach  and,  upon  arrival,  drafted  tlu^  trunt  aK»"i>ementH. 
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Tlio  iittoffH'y  lm<l  no  dinicl  conljicl  willi  tln»  <l<'('i'<l<'nt 
until  tlu*  o<'caHion  when  tlic  itiHt ninipntH  were  Hi^ncd.  At 
that  tiriM*,  he  volnntcprcd  tin*  opinion  that  the  execution 
of  the  truHtH  wonM  not  Have  any  taxen.  The  Tax  Conit 
I'jMiral  that  the  evijieiuM'  hIiowh  that  the  traiiMt'erM  were 
not  nwiih*  hy  the  (hM-cdcnt  for  the  piirpoHe  of  av(»i(iin^; 
either  income  or  CHtati*  tnx(*H, 

The  truHt  inHtrunientH  w(>re  prepared  hy  the  (!incinnati 
fittorn(*y  upon  inHtructiotiM  from  ChcHler  Kroner  \\h  to 
irrevocahility,  truHtecH  lo  h»«  named,  diNpoHition  of  in 
come  and  the  like;  hut  no  direction  waH  K'ven  the  draftN- 
man  concerning:  llie  powerH  (d'  the  IruHteeH  and  the 
rcHervatioij  of  |)ONverM  hy  the  truHtor.  'IMie  hiwyer  drew 
ihcMe  proviMi^oiiH  to  ellVcluide  Imh  own  underMtaiidiuK;  of 
the  poweiM  cUMtomJirily  vented  in  truHtecH. 

Under  the  terniH  (d'  the  truHt  iiulenturt*H,  the  truHtecH 
were  r<'«pdre<|  to  pay  the  eidiic  net  income  to  the  donor 
for  life;  and  upon  tlie  donor'N  death  to  pay  hucIi  net  in- 
conu'  to  hiH  Murvivin^  <'hildren  in  e(|ual  HharcM,  and  to  the 
JMHue  of  any  deceaHcd  <'hild  />cr  sliriu's.  Upon  the  death 
of  the  Murvivor  of  the  donor 'h  children,  the  corpuH  wan 
reipiired  to  he  diHtrihulcd  in  eijual  HharcH  to  the  Hurviv- 
itiK  Ki'oiidchildren  of  the  doiuM',  ami  ptv  hHi'ihh  to  the 
iHHU(*  of  any  deceaHcd  grandchild. 

The  truMt  iiiHtrumiMdN  provided  further  for  authori/a- 
tion  of  the  ti'UHtej'M  to  hcII  any  |»art  of  the  trunt  property 
upini  tin'  htsti'urliinis  or  ntnuriif  in  iriil'mti  af  tin'  ilntnir 
(lurinff  his  tifv.  Suhject  lo  like  n'MtrictioiiM,  the  trUNteeH 
were  empowered  to  invcHt  and  r(>inv(*Ht  in  ntockH,  Hccuri- 
ticH  or  real  cNlate  when  deemed  to  the  hcHt  intercNt  of 
the  CHtide. 

In  nuitiier  (d'  the  truHt  iuMtnunentH  did  the  donor  retain 
any  n^verHiomiry  intercHt,  contingent  or  otherwiHe,  in 
the  corjiUN  of  the  truHt  cHtate.  In  neither  of  them  ilicl 
he  retain  any  power  (d'  revocation  or  amendmeid.  Hut 
he  did  retain  the  truNt  income  for  life  for  Iuh  own  uhc' 

•It     mIioiiIiI    lit llillifMtlMi    lliill     till*    < 'iilllllliHHliiiMif    nf     InttiniHl     H(iVI>lllll« 

ilHiTiniiM'd  H  il<ll<'lt'iM\  i.f  l|(|-J,...!l,l»N7.N|  In  (lif  f>.|iili<  Ink  linliility  ••(  (lit* 
(ltM'«>«li>iil,  II.  II,  Kr«>);iT,  AfliT  nM'i'lvInu  fviil«>nn>  ii|miii  (hi*  ntnliMtt'il 
i'Miit'M,  lliiilin^  llir  fiirt«  immI  llliiiK  nil  <)|iiiiiuM  in  (lit-  |ti<H-«>«Mlin)(  fur  n* 
ilflri  niiiiiitinn  of  till'  ilfflriciiry.  I  In*  'lux  ('mii'l  nilt'tiMl  i|h  iIimmmIihi  iimIih' 
liiK  tlH<  il«<ll(i«<iity  ili'liiniihiriMii  III  I|(N.<II7.7(HI.N1I.  TIm<  Tii«  (unit  iii'ld 
thill  ^\{U  hy  I  hi*  ih>i'iMlilil  nf  IM.INIO.IIOO  In  i*iiih  nf  hlM  Nik  ••hil<lii*ii  on 
•liiiiiiaiy  :il,  lU'JH,  vviTi'  not  inint)-  in  coiilfiniiliilioii  of  iii*iilh  iiinl  witi*  not 
M  |iHrl  of  hiN  ^roMH  i'nInIi',  himI  hImo  (hut  (lit*  iTi'iition  of  u  iniHl  hy  in 
■tiiiiiifiil  of  .liiniiiiiy  21,  lt)'.!H,  Willi  11  i>oiili*in|)oiiiiii<niii«  triiiiHfi'i'  of 
|tro|H*ity  to  trtiNtiTN,  wmn  not  iloiii*  in  conlcinitltition  of  <|i>iith.  liiuMniiirli 
UN  thi'Hi*  riilin^H  of  till*  Tiix  Com  I  uii*  not  rhnilviiKi'ii  or  involved  on  thin 
mii|n>mI,  illm'iiHMion  of  lhi*in  hi*i*iiih  iniip|»io|it'iHti*,  <>kc«>|tt  to  My  that  \\w 
T«i  Court  foiiiMl  tliitt  <hi«  iliTfilfiit  initili*  I  hi*  iilmoluli*  KiftM  to  hU  «*hil(iri*n 
ill  orilt*r  Unit  tliov  iiiIkIiI  n*rchi<  Ua\n\u\i  hihI  (•k|H<iii<iic«  in  tiiv  liMiidiiiiK 
•if  mnn<*y,  fiijuy  ft   whili*  they   witi*  yoiiii);,   livp  ruinfortiihly,  and  #diii-M(v 
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On  Miircli  3,  1928,  two  and  n  half  wtu^lcH  aftiM'  tlio  oxucu- 
tioii  of  tlio  triiHt  inHtruincnlH  with  whit^h  wo  uro  oon- 
iM'rnod,  tho  (h»r<'(J(»iit,  H.  II.  Kro^or,  iiiarrio<|  Mth.  Alice 
KarriiiKtoii  MaluM'  at  hin  wiiitor  hoiiiu  in  Palm  Hoach, 
Florida.  \\\h  hoh  ('h(»Htor  and  othor  inoinhoiH  of  tho 
family  attended  tho  coromony.  Tho  hridal  couplo,  with 
th(*  hi'idoKroom  driving  tho  car,  motorod  to  tho  wohI 
coant  of  Florida  for  thoir  honoymoon  trip.  In  May,  1928, 
they  wont  to  ('incinnnti  and  remained  there  until  Au^UHt 
9,  1928,  when  they  net  forth  upon  a  Ht'vernl  montliH'  tour 
of  Kurope.  Before  h'avin^  ('incinnati,  the  deeedeiit,  on 
Auvfutit  4,  1928,  executed  Iuh  laHt  will  and  teHtnmeiit,  in 
which^  after  providing  for  the  payment  of  hiH  dehtH  and 
the  diHpoHition  of  hiH  hoUH(*hold  k<><><1h,  he  l>e<iueathed 
aikI  deviH(>d  ono-third  of  the  rent  and  roNiduo  of  Iiin  oHtate 
to  The  Provident  HaviiiKH  Bank  and  Trunt  Co.,  in  trunt, 
with  direction  that  the  entire  income  of  tho  truHt  Mliould 
he  paid  to  hin  wife,  Hhoidd  hIio  Hurvivo  him.  Upon  her 
(loath,  tho  corfHiH  of  the  truHt  waH  made  diHtrihutahle  hy 
the  truKtee  in  accordance  with  the  hint  will  of  the  wife; 
or  Hhould  hIio  die  intoMlate,  tho  corpUH  wan  directed  to  bo 
diHtributed  in  like  manner  au  the  roHt  and  roHiduo  of  tho 
toHtator  Kroj^er'H  oMtate. 

The  will  provided  that  nhould  the  toHtatorV  wife  elect 
to  take  under  tlH>  HtiitutoH,  *Mhen  and  in  that  event,*'  hIio 
mIiouUI  have  out  of  hiH  entato  only  hucIi  amount  nH  may  bo 
provided  by  tho  ntatutoH. 

Tho  reniduary  clauHo  litem  11  of  the  will|  couHtitiitod 
an  benef\ciari(>H  bin  childr(>n  living  at  the  time  of  bin 
death,  the  Ikhuo  of  any  deciwiHtMl  child  to  take  pvr  stirpi'n 
the  interent  of  a  dectwined  parent. 

H.  II.  Krof^er  lived  more  than  ten  yearn  after  biM 
Hocond  nuirria^e.  lie  did  not  die  until  .Inly  21,  I9.'{8,  at 
which  timt*  he  wan  over  78  ytwirn  old.  lie  led  an  active 
life  up  to  a  nliort  lime  before  bin  death. 

Fr(»m  till*  cin'umHtancoH  that  at  the  time  he  created 
the  truHtn  td'  Febnuirv  V^,  1!)28,  Ili(>  decedent  wan  in  ^)od 
health  and  wan  motivated  neither  by  concern  for  liiH 
health  n<M'  by  ii  piii|ioNe  to  avoid  income  or  eHhite  taxen 
it  docH  not  follMW  lliat  the  liiKlin^^  of  tlH>  tax  court  that 
he  created  the  IniHtN  for  the  piirpone  of  burring  bin  wife 
fi'om  any  Niatiitory  riuhtn  in  the  prop«Tty  tranHf<*rred  to 
the  truHlt'eH  niiiHt  be  ignored. 

their  rhllilirii;  nml  lliiil  Mm-  'I'hx  Citiiil  (mimkI  llml  ilic  (mix!  of  JuniiNiy 
21,  III2N,  WHM  nciiti'il  Ity  tlir  tlfit'dfiil  In  ri<lit'\i>  liiiiiMi-|f  fitiin  fiitt)ii>i 
IHTHiiinil  a|i|M>iilN  fill  hiiiiiiriitl  aid  liy  I  lit-  lii-iit>llriiii  Iih,  ulm  wvw  liin  irU 
tlvi'M  liy  niiiMiiii^iiinily  m  Hninlly,  (hwhiiI  wliiixf  nii|i|miiI  In*  hiiil  fimii  tliiif 
to  tliiHi  mull  lltiitt'il.  Miiifiivfi .  iiuiir  uf  llix  liiniiiii<  fmin  lliji  1 1  umI  wnm 
fHiytilili'  to  (lir  tloiior,  imr  iIdI  Ii«*  r**lMiii  iiiiy  rt>vi>iMiuiiMiy  IiiI«-ii>hI  in  (hn 
ror|MiH  or  n*tNin  |iowi*r  of  ri'ViicNtlon. 
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It  liiiH  boon  thorouKbly  umlorHtooil  Hinoo  United  Staffs 
V.  Wells,  2H;J  U.  H.  102,  that  u  traiiHt'or  iiia^v  l>o  "in  con 
toniplaticMi  of  doath"  within  tho  moaning  ot  i'(>vonuu  aotH 
evon  thouKb  iH>t  induood  by  a  f(*ar  that  doatli  iH  '*n(>ar  at 
hand."  It  iH  Hufliciont  it*  oontoinphition  of  (h'at)i  \h  tho 
induoin^  oanHo  or  dominant  purpoHu  of  th(^  tranHfor 
whothor  or  not  (Utath  iH  boiii'vod  to  bo  iu»ar.  If  tho 
thouKbt  of  doath  in  tho  controlling  motive  prompting  tho 
dispoHition  of  property,  tho  tranHfor  in  proporly  liohl  to 
be  mado  in  contomplation  of  doatii. 

In  oach  oano  an  innuo  of  fact  in  rainod.  (UUora^lo  Hank 
V.  Comm'r.  30r)  U.  S.  2M,  2G.  Tlio  crucial  fact  in  tho  in- 
Htant  caHO  Iuih  bo(>n  ronolvod  upon  Nubntantial  ovid(>nco 
againHt  tho  i;iHiHtonco  of  appollantn.  Vl\  MH^auffhn^  i'ot- 
Itxtor  of  Intcrnttl  Itrvcnur,  v.  Hrnl  Kstatv  l,nml  Tttlv  <^ 
Trust  Co.,  i't  al.,  E.tvrutors,  2!)7  U.  H.  (KMI,  (108.  Tho  tax 
court  found  aH  a  fact  from  tho  ovidonco  which  ban  lu^on 
reviewed  that  undorIyinf(  the  creation  of  the  truntH  and 
the  trauHforH  of  tho  twelv(^  million  dollarH  of  treanury 
notoH  to  tho  truHteoH  wan  the  "domimint  motive"  of  th(» 
decedent  to  bar  bin  future  wife  from  any  Htatutory  riKhtn 
of  dower  which  hIio  mi^^bt  have  in  biH  ontato,  "if  mIio 
Hhould  Hurvivo  him,"  and  tliat  "ho  could  roanomdily  ex- 
pect that  hIio  would  for  hIio  wan  much  youn^(>r  than  Ik* 
WHH."  It  waH  Houndly  reaHonod  that  inaHinuch  an  tho 
evidence  HhowtMl  that  the  decedent,  not  donirin^  bin  fu- 
ture wife  to  Hbaro  with  bin  cbildr(>n  in  tb(>  bulk  of  bin 
fortune,  wan,  when  ho  created  tho  truntH,  contomplatini; 
IiIm  death.  It  may  be  anHumod  that  bo  know  that  if  ho 
Hurvived  bin  wife,  the  ontato  dintributable  to  IiIh  beirn 
would  not  bo  diminiHh<>d  by  tho  nuirria^o. 

We  ar(»  not  improHHod  with  the  byptM'toclmical  ar^:u- 
mont  of  appellanlH  baned  on  diHtinction  botwoiMi  the 
dower  ri^htH  and  other  nuirital  ri^:htH  of  tlu!  wife.  Tho 
tax  tribunal  evidently  UH(>d  the  pbrano  "ntatutory  riy:htH 
of  dower"  in  a  broad  Hrnno  to  embrace  all  ri^btn,  b(»th 
real  and  porHoiuil  wliicli  a  wife  ban  in  her  huHband'H 
proporly  under  ( )liio  law. 

From  the  fact  that  llio  dociMlmt  oriy:inally  proponed 
to  enter  into  an  anlciiiipliMl  a^reeinrnt  with  his  prospic 
live  wife,  the  inferi'ncr  is  logical  that  from  the  b<vu:inniiiic 
bin  intention  wan  to  bar  lior  from  all  property  rights  upon 
bin  death,  except  Hueh  an  Hhould  be  incorporated  into  tiit' 
marriage  Hottlcmi'iit  aurcement.  In  bis  will  exi'cutcd 
<tnly  a  lew  months  nt'trr  (lie  transfers  in  trust  of  Febru- 
ary l.'l,  1!)2H,  the  (b'cedent  rec<»>j:nize<l  bis  wife's  statutory 
ri^:htH  of  dower  in  all  of  bis  property  which  be  had  not 
tranHferre<l.     A|)parently,  it    was  bis   purpoH(>   by   these 


\().  f)7!»M  Kroffrr  v.  Com.  Int.  Itrv.  9 

tniiiHl'crH  t(»  Nliut  ofT  IiIh  iiitondt'd  wit't^  from  Htututory 
<l(»\vor  ri^htH  ntilif  m  llu»  proporty  InuiHfcrrod  and  no/  in 
IiIh  roniainiii^  proporty. 

Tliiit  t)i(>  d(MM>(l(Mit  di'HJrod  tlio  "bulk*'  of  IiIh  cHtatc*  'Mo 
^o*'  not  to  IiIn  wifo-to-l)o  hut  to  Iuh  own  children  and 
jirrandchildnMi  in  uncontrovtM'tod.  lie  had  thiH  in  mind 
wIk^i  conNidiM'inK  tho  oxocution  of  a  pr(>nnptial  nf^roo- 
mont.  Kvid(Mitly,  ho  waH  Ihinkin^  of  what  IiIh  wif(>  woidd 
rocoivo  at  IiIh  death  rath(>r  than  of  what  hIio  mi^ht  o))tHin 
hy  divorce.  No  HtrtMi^th  iidiertm  in  the  argument  that  th« 
dee(>dent*H  mere  contemplation  of  marriage  (>HtahliH)ieH 
for  tlio  tranHferH  a  life  motivo  aHHociattul  with  marriage 
rath(*r  than  a  motive  to  prevent  IiIh  propoH(>d  marriage 
from  interfering  with  th(>  di>volution  of  the  hulk  of  hiH 
property  to  IiIh  children  and  y:randehildr(>n  at  Iuh  douth. 
In  nuikiuK  the  t^'ifin  of  a  million  dollarH  t^)  (*uch  of  hid 
children,  tho  decedent  wan  clearly  motivated  hy  a  doHiro 
to  confor  thcne  lM'net\tH  on  them  durinff  his  lifvtimv.  In 
marked  contraHt,  IiIh  children  and  grandchildren  could 
r(>ceive  no  benetU  during  hiH  lifetimu  from  thu  ])ropertioH 
tranHferrod  in  Irunt;  for  hu  ruHorvod  to  himMclf,  for  life, 
the  Income  from  the  truHt  eHtate. 

Ah  wan  Haid  in  Vuitvd  States  v.  Writs,  28M  U.  H.  102, 
IKi,  117,  the  dominant  purpone  of  the  Mtatuto  "in  to 
reach  MubHtituteH  for  tcHtamentary  dinponitionH  and  thun 
to  prevent  the  evanion  of  the  untute  tax."  (Miief  JuHtico 
lIuKbeH  made  it  clear  that  the  (pieHtion  of  whether  a 
trauHfer  in  within  contemplation  of  d(>ath  dependH  upon 
the  Htate  of  mind  of  the  donor.  Death  Ih  "contemplatod" 
if  the  m4)tive  which  inducoM  thu  trauNfer  Ih  of  the  nort 
which  leadn  to  teHtamentary  dinpoHition. 

After  the  (VnnmiHHioner  of  Int(»rnal  Hev(>nuo  Iuih  found 
that  trannferH  in  truHt  were  nuide  in  cont(>mnlation  of 
death,  the  taxpayer  carri(>H  in  the  courtH  the  ImrdiMi  of 
jtroviuK  that  the  tranHfern  were  not  ho  nuidt*.  Widiunrf 
v.  Hritinkr,  27.")  U.  H.  101,  48  S.  V\.  4M,  72  L.  Kd.  184; 
Mi'dniv's  Est  at  V  v.  Commissunivr  of  hitrrnat  Hivcnnr, 
lan  K.  (2d)  ir)8,  lOO  (C.  v.  a.  C),  ami  caHCM  there  cited; 
First  Trust  t^  lirftosit  Co,  v.  Sli<im;lnirssif.  \'M  V\  (2d) 
!)40,  !M1  (('.  (\  A.  2).  The  tax  court  Imih  found  that  thiH 
bunU'u  wan  carri«'d  HUcceHnfully  by  appellnnlM  with  re- 
Hpect  to  the  abHolute  ti^Win  by  the  decedent,  on  January 
31,  1928,  of  oiu*  million  dollarn  to  each  of  \\\h  hIx  children 
nn<l  with  reHp<>ct  to  the  trauHt'erH  in  truNt  of  .lanuary  21, 
1928.  Hee  footnote  1,  Hupra.  liut  the  tax  court  u'^reed 
with  the  (/onuuiMNioner  in  bin  (indiuM:  that  the  trauHferH 
in  truHt  by  the  indent uren  of  February  l.'l,  1928,  were 
made  in  contemplation  of  d(*ath.     The  ratioiuili/ation  of 
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thu  tax  ooiirt  rovoiilod  tlio  (liHoriiiiiimtinK  <*hi'('  with  wh'u^h 
the  (li(T(*r(*titiation  wiih  inadu. 

Al'tcT  rarcful  Mcaicli  of  llio  roconi  in  t'liiniiiKMit  of  our 
r«»H|)oiiHilMliiy  an  doclarrd  in  Thai  v.  Commissiavrr  of 
Intrrnnl  IfrrrHiir.  14'J  K.  (2«i)  K74,  HTf)  (('.  i\  A.  (5),  wo 
havo  roaclK'd  tlu*  concIuHioii  that  the  tax  coiirl'H  niidiiiKH 
roNt  upon  H(did,  Hul»Htaiilial  tactual  ground.  Tho  lindiuKH 
of  fact  of  tlio  tax  court  hciuM:  HUpportcd  l»y  HubHtaiitial 
ovidcnco,  r(*vi(>w  in  tliJH  court  iH  limited  to  the  tpicHtion 
whether  the  decinion  of  the  tax  court  waH  arhltVary  or 
erroneouH  an  a  rnatti'r  of  law.  V fulihw  v.  (UnHm'iHsi^nivr 
of  Intvrmil  Urrrtiur,  HH  K  (Ud)  H()7,  HI2  (C.  (\  A.  H).  No 
arbitrary  or  erroneouH  application  of  law  by  tlu>  tax 
Vourt  luiM  heen  revealed. 

True  it  Ih,  aH  pointed  out  by  apnellantH,  that  thiM  court 
in  CapUnl-linnf  Dry  (Icanipiff  C(t.  v.  (Utmniissiotirr  of 
InUrnal  Hrvnlur,  \'M  F.  (2d)*  712,  715  {C.  C.  A.  (»),  liehl 
that  convincing  tcHtiniony  before  the  lioard  of  tax  appeaU 
nuiy  not  be  arbitrarily  diHreKarded.  We  adh<*re  to  the 
doctrine.  The  deciHion  of  the  tax  court,  bein^;  d(>eined 
"contrary  to  the  indiHputable  character  of  the  evidence,*' 
WUH  rev(>rHed.  Hut  the  factH  of  that  cane  b(>nr  no  remote 
Himilarity  to  thone  found  here. 

All  other  authoriticH  HtreHH(>d  by  couiiHel  (or  appellantH 
have  been  thouKhtfidly  ntudied.  In  the  liRht  of  the 
opinion  of  the  Supr(>me  (Joiirt  in  Pohsoti  v.  (^ommis 
Hionvr,  supra,  it  Mj'emn  probable  that  the  re  vernal  of  tho 
deeiHiouH  of  the  board  of  tax  appealH  (now  the  tax  court) 
by  circuit  courtH  of  appeal  in  the  caHCH  cited  below  would 
not  now  be  upheld  oji  certiorari.  Ijippinrttii  v.  (Unnmis- 
tiioncr  of  Inttmal  livvviim',  72  F.  (2d)  7HH  ((J.  (.'.  A.  3) : 
DenntNion  v.  (Unnmissioni'r  of  Intrrnal  litvvnuv,  KMI  K. 
(2d)  925  (('.  (\  A.  .'!);  Mc(}rv(ptr  v.  CummisHiotivr  of  In- 
ternal nntnur,  H2  K.  (2d)  948  ((\  C.  A.  1).  With  refer- 
ence to  Knufnum  v.  Kcinvvkv,  (IH  K.  (2d)  042,  (Ud,  et 
[Hen.,  we  tlnd  ourHelvcM  in  accord  with  tha  diMm^ntin^ 
I  opinion  of  .Judv:e  lOvaiiH. 

AppellantH  iuNiHt  that  ''altermitively,  if  th(>  trauHferM 
in  <pieHtion  were  nuule  in  contemplation  of  dcmth,  only  to 
the  extent  of  the  intercHt  in  the  proiM>rty  then  trauH- 
lerrt'd,  nam(>ly,  SVX^u),  \h  the  value  ol  tin*  property,  at 
date  of  d(*ath,  includible  in  ^roHN  cHtate." 

Th(*  arf(um<>nt  Ih  reject(>d  by  the  plain  lanKuaK:4*  of  the 
Htatute,  which  provid(>H  that  "tlu*  value  of  the  ^roHM 
cHtate  of  the  dectulent  Hhall  be  dc^fermined  by  includinf< 
th(>  value  at  thv  time  of  his  death  (italicH  HUppli<'d|  of  all 
property,  r(>al  or  p(>rHonal,  tauKiblo  or  intangible, 
wherever  Kituated —  .  .  .  (c)  To  the  extent  of  any  intercMt 
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tlitToin  of  which  tht*  docodt'iit  htiH  at  nny  iiiiu*  inudo  u 
tniiiHiVr,  l)y  truMt  or  othorwlHo,  in  contoinphilion  of  .  .  . 
hJH  (h'lith.  .  .  .•• 

In  MiUikrn  v.  Ifultnl  Sfatrs,  'JHM  U.  S.  IT),  21!,  tho  Su- 
prcMto  (lonrt  iiNNcrtiMl  that  (^on^rcHH  had  adopted  thu 
well  iindci'Mtood  HVHtcni  of  taxation  of  traiiHlVrH  of  prop- 
erty at  (h'ath  already  in  foree  in  42  ntateH;  and  that  a 
eliaraeteriHtie  featnre  of  tlje  MyMteni  was  the  inipoHition  of 
a  tax  on  ^iftH  ina(U*  in  eonteinphition  of  (h>ath,  "coin- 
pnted  at  tlie  Hanie  valne  and  rati*  aH  though  th(>  prtiperty 
^iven  ]iad  heeii  a  pari  of  the  donor 'h  entate  paHsin^  at 
death."  The  eont(>ntion  of  appeUantH  in  ^ainnaid  by  the 
prineiph>H  of  <»ther  Supreme  Conrt  (h'eiKionH.  In  ilrlvrr- 
III/;  V.  Ilallork,  MOi)  V.  S.  KMI,  111,  it  wan  Haid  with  refer- 
enee  to  Heetion  M()2(<')  of  the  Hevenne  Act:  "Thi'  taxal)h^ 
event  in  a  traiiMfer  inter  vivon.  Hut  tin'  rneaHure  of  th«' 
tax  iH  the  value  of  the  tranHferr(><l  prop<'rty  at  tin*  time 
wlien  death  hrin^H  it  into  enjoyment."  (-f.  (^nitral  tinii- 
nvrr  Hank  Co.  v.  Krili/,  HI!)  V.  S.  !)4,  !)H.  See  aUo  Imflr- 
hvnrt  V.  rummissinHrr,  77  V\  (2<l)  704,  711   (i\  i\.  A.'r)). 

No  reh'vance  \h  found  in  lioUincttc  v.  Ilrlrrrinf;,  318 
V.  S.  1H4,  NtreHHed  hy  appeliantH.  The  queHtion  there  waH 
whi'ther  there  wan  a  taxahh'  ^ift  of  the  remainderH  ere- 
ated  in  a  truHt  inHtrument.  The  ^ift  tax,  not  the  CHtuto 
tux,  waH  involve<l  in  the  eontroverny.  The  Supreme 
('ourt  rejected  tiie  contention  of  the  taxpayer  that,  innH- 
niuch  aH  at  the  time  the  trunt  wan  created  there  were  no 
eliv:il»iu  remaimh'rmen,  there  luul  l>een  no  taxahh*  ^ift. 
The  caHo  furniHlicM  no  Hupport  to  appelhintH'  ar^nment. 

Tho  dcciHion  of  the  Tax  ('uurt  im  uflirmed. 
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2  John  Luhring,  et  al. 

In  the  Superior  Court  of  the  State  of  California 
In  and  For  the  County  of  Los  Angeles 

No.  411053 

JOHN  LUHRING  and  MARGARET  MORRIS, 
as  joint  tenants, 

Plaintiffs, 

vs. 

UNIVERSAL   PICTURES    CORPORATION,    a 
corporation;       UNIVERSAL       PICTURES 
COMPANY,  INC.,  a  corporation. 

Defendants. 

AMENDED  COMPLAINT 

Comes  now  the  plaintiffs,  and  as  a  matter  of 
course,  and  for  cause  of  action  against  the  above 
named  defendants,  complain  and  allege  as  follows, 
to  wit  : 

I. 

Plaintiffs  are  citizens  of  the  United  States  and 
residents  of  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California.  That  defendant. 
Universal  Pictures  Corporation,  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  having  and  main- 
taining a  place  of  business  in  the  State  of  Califor- 
nia, to-wit,  in  the  County  of  Los  Angeles,  State  of 
California.  That  the  defendant.  Universal  Pictures 
Company,  Inc.,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Dela- 
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ware,  and  has  and  maintains  a  place  of  business 
and  is  doing  business  in  the  State  of  California,  to 
wit,  in  the  County  of  Los  Angeles,  State  of  Cali- 
fornia. 

II. 

That  at  all  times  herein  mentioned,  the  Superior 
Court  in  Berlin,  Germany,  also  known  as  the  Land- 
gericht  was  and  is  a  court  of  general  jurisdiction 
and  is  a  court  of  record,  duly  created  and  organized 
under  and  by  virtue  of  the  laws  of  the  Republic  of 
Germany. 

That  at  all  times  herein  mentioned,  the  District 
Court  of  [9]  Appeal  in  Berlin,  Germany,  also  known 
as  Kammergericht,  was  and  is  a  court  of  general 
jurisdiction  and  a  court  of  record,  duly  created, 
and  organized  under  and  by  virtue  of  the  laws  of  the 
Republic  of  Germany,  and  the  Supreme  Court  of 
Germany,  at  Leipzig,  Germany,  also  known  as  the 
Reichsgericht,  was  and  is  at  all  times  herein  men- 
tioned, a  court  of  appellate  jurisdiction  and  is  a 
court  of  record,  duly  created  and  organized  under 
and  by  virtue  of  the  laws  of  the  Republic  of  Ger- 
many. 

III. 

That  on  or  about  March  4,  1930,  a  judgment  was 
rendered  in  said  Landgericht,  in  an  action  entitled, 
"May  Film  Corporation,  represented  by  its  direc- 
tors, Joe  May  and  Manfred  Liebenau",  vs.  defend- 
ant. Universal  Pictures  Corporation,  represented 
by  its  attorneys,  Counsellor  Justice,  Dr.  Rosenber- 
ger.   Dr.   Richard   Frankfurter,   and   Dr.   Gerhard 
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Frankfurter,  wliich  said  action  is  numbered  with 
the  number  of  the  case  given  under  the  German 
laws,  as  follows :  74.0.590.2(3/70,  which  said  judgment 
provided,  among  other  things,  that  said  plaintiff 
should  recover  nothing  and  that  defendant  take 
nothing  by  its  cross-complaint. 

That  thereafter  plaintiff  appealed  from  the  judg- 
ment of  said  Landgericht  to  the  court  of  proper 
appellate  jurisdiction,  towit,  the  Kammergericht. 

That  said  appeal  received  the  number  allowed  to 

cases    under    the    laws    of    Germany,    being    No. 

25.U.5849/30 
74.0.590/26 

and  that  in  said  action  the  May  Film  Corporation, 
described  therein  under  its  German  name,  to  wit: 
May  Film  Aktiengesellschaft,  was  in  liquidation 
and  was  represented  by  its  liquidator.  Attorney 
Dr.  Alexander  Meier,  whose  attorney  was  Dr.  Paul 
Dienstag.  That  the  defendant,  Universal  Pictures 
Corporation  was  represented  by  its  board  of  direc- 
tors. President  Carl  Laemmle,  Vice  President  Rob- 
ert H.  Cochrane,  Secretary  Helen  E.  Hughes,  Treas- 
urer E.  H.  Goldstein,  and  said  defendant's  counsel 
v/as  attorney  Dr.  Sarre.  [10] 

That  on  July  27,  1932  said  Kammergericht,  or 
court  of  appellate  jurisdiction,  rendered  its  deci- 
sion, which  judgment  provided,  among  other  things, 
that  the  defendant.  Universal  Pictures  Corporation, 
is  ordered  to  pay  to  the  plaintiff,  50,000  German 
Reichsmarks,  with  interest  at  the  rate  of  two  per 
cent  above  the  discount  rate  of  the  German  Reichs 
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Bank,  and  that  said  interest  should  commence  July 
1,  192{). 

That  thereafter,  both  plaintiff  and  defendant^ 
Universal  Pictures  Cor])oration,  appealed  from  said 
judgment  of  said  Kammergericht  in  an  action  in 
the  nature  of  a  request  for  a  revision,  in  which  the 
May  Film  Corporation  was  represented  by  its  liq- 
uidator, whose  attorney  was  Dr.  Fuchlocher,  and 
the  defendant,  Universal  Pictures  Corporation,  was 
represented  by  its  board  of  directors,  whose  attorney 
was  Attorney  Counsellor  of  Justice  Dr.  Schromb- 
gens.  That  said  Reichsgericht  rendered  its  judg- 
ment on  February  3,  1933,  which  provided,  among 
other  things,  that  the  appeal  and  the  joint  appeal 
against  the  judgment  of  the  Kammergericht  were 
denied,  and  that  the  judgment  of  said  Kammerge- 
richt as  hereinbefore  set  out,  w^as  affirmed,  and  there- 
upon said  judgment  became  final. 

IV. 

That  a  dispute  arise  between  the  liquidator  of 
the  May  Film  Corporation  and  its  president,  Joe 
May,  as  to  who  was  the  ow^ner  of  and  entitled  to  the 
proceeds  of  said  judgment.  That  as  a  result  of  said 
dispute,  an  action  was  commenced  in  the  Landge- 
richt  in  Berlin,  Germany,  in  a  case  in  which  the 
Bank  for  Foreign  Commerce,  a  corporation  under 
its  German  name  of  Bank  Fiir  Auswartigen  Han- 
del Aktiengesellschaft,  was  x^laintiff,  represented  by 
its  counsel,  attorneys  Dr.  Friedrich  Kempner, 
Heinz  Pinner  and  Joachin  Beutner;  that  the  do- 
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fendant  was  the  May  Film  Corporation  in  liquida- 
tion, under  its  German  name  as  hereinbefore  set 
out,  represented  by  its  liquidator,  Kurt  Hausdorff, 
whose  [11]  attorney  was  Dr.  John  A,  Fagg.  That 
on  or  about  February  25,  1935,  said  court  rendered 
its  judgment,  providing,  among  other  things,  as 
follows:  that  the  claim  asserted  in  the  case  of  May 
Film  Cor])oration  vs.  defendant,  Universal  Pictures 
Corporation,  herein.  No.  74.0.590.26  of  the  Land- 
gericht  in  Berlin  in  the  amount  of  50,000  German 
Marks,  with  interest,  was  and  is  the  property  of 
Joe  May  and  not  of  the  May  Film  Corporation  in 
liquidation,  and  that  therefore  the  assignment  (here- 
inafter more  particularly  set  out)  made  by  Joe  May 
to  said  Bank  for  Foreign  Commerce  is  legally  valid. 
That  said  judgment  has  become  and  now  is  final 
under  the  German  law. 

V. 

That  the  assignment  from  said  Joe  May  to  the 
Bank  for  Foreign  Commerce,  immediately  herein- 
before referred  to,  is  as  follows: 

On  February  9, 1935,  in  Berlin,  German..,  the  May 
Film  Corporation  borrowed  a  sum  of  money  from 
the  aforesaid  bank  for  Foreign  Commerce,  in  which 
said  transaction,  Joe  May  and  one  Fritz  Mandl 
signed  a  contract  of  guaranty  and  as  a  part  of  said 
transaction,  said  Joe  May  assigned  the  judgment 
of  the  District  Court  of  Appeal.  That  subsequently 
thereto  said  Fritz  Mandl  caused  the  said  claim  of 
the  Bank  for  Foreign  Commerce  to  be  paid,  and 
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according  to  the  laws  of  the  Republic  of  Germany, 
when  a  guarantor  pays  an  obligation  and  a  judg- 
ment has  theretofore  been  assigned  to  the  creditor 
as  security  for  the  payment  of  said  debt,  said  judg- 
ment is  re-assigned  by  operation  of  law,  to  said 
paying  guarantor,  and  thereupon  becomes  a  prop- 
erty of  said  guarantor.  That  under  the  said  German 
law,  when  said  Fritz  Mandl  paid  the  claim  or  obli- 
gation of  Joe  May  to  said  Bank  for  Foreign  Com- 
merce, said  Fritz  Mandl  became  the  owner  of  the 
judgment  against  defendant,  Universal  Pictures 
Corporation,  hereinbefore  referred  to.  That  said 
Fritz  Mandl  did  pay  said  obligation  and  thereupon 
became  the  owner  [12]  of  said  judgment.  That 
notice  of  the  pajanent  of  the  obligation  of  said  Joe 
May  together  with  the  assignment  from  said  Bank 
for  Foreign  Commerce  of  said  judgment  to  said 
Fritz  Mandl  was  given  to  the  defendant  in  a  letter 
dated  February  25,  1936,  and  mailed  to  the  defend- 
ant. Universal  Pictures  Corporation,  on  said  date 
by  said  Bank  for  Foreign  Commerce. 

That  thereafter  said  Fritz  Mandl  did  for  val- 
uable consideration,  sell,  transfer  and  assign  the 
judgment  against  defendant,  Universal  Pictures 
Corporation,  hereinbefore  described,  to  the  Union 
Bank  and  Trust  Co.  of  Los  Angeles,  and  said  bank 
subsequently  and  prior  to  the  commencement  of 
this  action,  did  sell  and  assign  said  judgment  to  the 
plaintiffs  herein. 

That  said  judgment  against  defendant.  Univer- 
sal Pictures  Corporation,  hereinbefore  referred  to, 
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is  a  final  judgment  against  defendant,  Universal 
Pictures  Corporation,  and  due  demand  has  been 
made  upon  the  said  defendant  for  the  payment  of 
said  judgment  and  no  part  thereof  has  been  paid, 
and  the  whole  thereof,  including  interest  from  the 
1st  day  of  July,  1936,  is  now  due,  owing  and  unpaid 
from  the  defendant,  Universa^6^  Pictures  Corpora- 
tion, to  the  plaintiffs. 

VI. 

That  tiie  discount  rates  of  the  German  Reichs 
Bank  have  varied  since  the  1st  day  of  July,  1926, 
to  the  present,  and  may  vary  from  time  to  time  and 
be  changed,  even  after  this  suit  is  filed.  That  for 
the  convenience  of  the  Court,  plaintiffs  have  com- 
puted the  interest  on  the  claim  according  to  the 
judgment,  u]>  to  the  1st  day  of  January,  1937,  and 
that  said  interest  amounts  to  38,142.48  German 
Reichs  Marks.  That  the  plaintiffs  will  ask  leave 
of  court  at  the  time  of  trial  to  insert  in  this  com- 
plaint by  interlineation,  the  total  interest  to  said 
date,  ^rhat  the  judgment  in  the  sum  of  50,000  Ger- 
man Reichs  Marks,  plus  the  interest  thereon,  ac- 
cording to  said  judgment,  to  the  1st  day  [13]  of 
January,  1937,  is  the  total  sum  of  88,142.48  German 
Reichs  Marks.  That  the  value  of  88,142.48  German 
Reichs  Marks  in  lawful  money  of  the  United  States 
is  the  sum  of  $35,256.99. 
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VII. 

That  plaintiffs  are  informed  and  believe  and 
basing  this  allegation  upon  such  information  and 
belief,  allege  that  shortly  prior  to  the  commence- 
ment of  this  action,  defendant,  Universal  Pictures 
Corporation,  v^as  dissolved  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  and  that  de- 
fendant, Universal  Pictures  Company,  Inc.,  as- 
sumed and  agreed  to  pay  any  and  all  of  the  obliga- 
tions of  the  defendant.  Universal  Pictures  Corpo- 
ration; and  plaintiffs  allege  that  this  obligation 
sued  upon  herein  is  an  obligation  of  the  type  that 
was  and  is  assumed  by  said  defendant.  Universal 
Pictures  Company,  Inc.,  and  that  by  reason  thereof, 
the  defendants,  and  each  of  them,  are  indebted  to 
plaintiffs  for  the  amounts  prayed  for  herein. 

Wherefore,  Plaintiffs  pray  judgment  against  the 
defendants,  and  each  of  them,  for  the  sum  of  $35,- 
256.99,  plus  interest  on  the  50,000  German  Reichs 
Marks  at  the  rate  of  two  per  cent  above  the  dis- 
count rate  of  the  German  Reichs  Bank  from  the  1st 
day  of  January,  1937,  together  with  costs  of  suit 
incurred  herein,  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  just  and  equitable 
in  the  premises. 

ELLIS  I.  HIRSCHFELD  and 
RATZER,  BRIDGE  &  GEBHARDT 
By  ELLIS  I.  HIRSCHFELD, 

Attorneys  for  plaintiffs  [14] 

(Duly  Verified.) 

[Endorsed]:  Filed  Feb.  23,  1937.  [15] 
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[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL 
TO  FEDERAL  COURT 

The  verified  petition  of  L^niversal  Pictures  Com- 
pany, Inc.,  a  corporation,  respectfully  shows: 

I 

At  the  commencement  of  the  within  action  and  at 
all  times  material  herein,  defendant  Universal  Pic- 
tures Company,  Inc.  was  and  it  now  is  a  corpora- 
tion duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Delaware  and  duly 
authorized  to  transact  and  transacting  business  in 
the  state  of  California.  By  reason  of  the  foregoing 
facts  said  defendant  at  all  times  material  herein  has 
been  and  now  is  a  citizen  of  the  state  of  Delaware. 

IL 

At  all  times  during  the  period  of  its  existence  de- 
fendant Universal  Pictures  Corporation  was  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  New  York  and 
by  reason  of  said  fact  said  corporation  at  all  times 
during  the  period  of  its  existence  was  a  citizen  of 
the  state  of  New  York.  Prior  to  the  commence- 
ment of  the  within  action  said  corporation  was  dis- 
solved b}^  proceedings  duly  and  regularly  had  in 
said  state  of  New  York.  [16] 

III 

Defendant  Universal  Pictures  Company,  Inc.  is 
informed  and  believes,  and  therefore  alleges,  that 
at  the  commencement  of  the  within  action  and  at 
all  times  material  herein,  plaintiffs  John  Luhring 
and  Margaret  Morris,  were  and  now  are,  and  each 
of  them  was  and  now  is,  citizens  of  the  state  of 
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California  residing  within  the  Southern  United 
States  District  in  said  state.  By  reason  of  the  fore- 
going facts  the  within  cause  is  one  wholly  between 
citizens  of  different  states. 

IV 
The  matter  in  controversy  herein,  exclusive  of 
interest  and  costs,  exceeds  in  value  the  sum  of 
$3,000,  said  matter  being  the  right  of  the  plaintiffs 
to  recover  the  sum  of  $35,256.99  from  defendants 
upon  an  alleged  judgment  rendered  against  defen- 
dants in  Germany. 

V 
The  within  cause  is  one  of  which  the  United 
States  District  Court  is  given  original  jurisdiction 
in  that  it  is  a  cause  wholly  between  citizens  of  dif- 
ferent states  in  which  the  matter  in  controversy  ex- 
ceeds in  value  the  sum  of  $3,000. 

Wherefore,  defendant  Universal  Pictures  Com- 
pany, Inc.  respectfully  prays  that  the  within  cause 
be  transferred  and  removed  to  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  and  that  all  further  pro- 
ceedings herein  be  stayed. 
Dated:     March  4,  1937. 

LOEB,  WALKER  AND  LOEB, 
Attorneys    for    defendant    Universal    Pictures 
Company,  Inc.  [17] 
(Didy  verified.) 

Received   copy   of  the  within   Petition  this   4th 
day  of  March,  1937. 

ELLIS  I.  HIRSCHFELD, 
Attorneys  for  plaintiffs. 
[Endorsed] :  Filed  Mar.  4,  1937.  [18] 
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[Title  of  Superior  Court  and  Cause.] 

BOND  ON  REMOVAL 

That  Universal  Pictures  Company,  Inc.,  a  cor- 
poration, as  principal,  and  Fidelity  and  Deposit 
Company  of  Maryland  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Maryland,  and  authorized  to  transact  business 
under  the  laws  of  the  state  of  California,  as  surety, 
are  held  and  truly  bound  unto  John  Luhring  and 
Margaret  Morris,  plaintiffs  in  the  above-entitled 
action,  their  successors  or  assigns,  in  the  sum  of 
$500,  lawful  money  of  the  United  States  of  America, 
for  the  payment  of  which  well  and  truly  to  be  made, 
we  bind  ourselves,  our  successors  and  assigns,  as 
the  case  may  be,  jointly  and  severally,  firmly  by 
these  presents. 

The  condition  of  the  above  obligation  is  such  that 
Whereas,  Universal  Pictures  Company,  Inc.,  a  cor- 
poration, one  of  the  defendants  in  the  above  action, 
has  applied  or  is  about  to  apply,  by  petition  to  the 
Superior  Court  of  the  State  of  California  in  and 
for  the  County  of  Los  Angeles,  for  the  removal  of 
a  certain  cause  therein  pending,  wherein  said  John 
Luhring  and  Margaret  Morris  are  plaintiffs  and 
said  Universal  Pictures  Company,  Inc.  is  one  of  the 
defendants,  to  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Di- 
vision, for  further  [19]  proceedings,  on  the  grounds 
in  said  petition  set  forth,  and  for  the  stay  of  all 
further  proceedings,  in  said  action. 
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Now,  Therefore,  if  the  above-named  defendant 
shall  within  thirty  days  from  and  after  the  date  of 
the  filing  of  said  petition,  enter  in  said  United  States 
District  Court  a  truly  certified  copy  of  the  record 
in  the  above-entitled  action,  and  shall  pay  or  cause 
to  be  paid  all  costs  that  may  be  awarded  therein  by 
the  said  United  States  District  Court  if  such  Court 
shall  hold  that  such  suit  is  wrongfully  or  improperly 
removed  thereto,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

Dated,  this  4th  day  of  March,  1937. 

UNIVERSAL  PICTURES 
COMPANY,  INC., 
By  (Signed)     EDWARD  MUHL 

Assistant  Secretary 
FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND 
By   W.  H.  CANTWELL 

Its  Attorney-in-fact. 
Attest : 
(Company  Seal)   S.  M.  SMITH 

Agent 

State  of  California 
County  of  Los  Angeles — ss. 

On  this  4th  day  of  March,  1937,  before  me,  The- 
resa Fitzgibbons,  a  Notary  Public  in  and  for  the 
County  and  State  aforesaid,  duly  commissioned 
and  sworn,  personally  appeared  W.  H.  Cantwell 
and  S.  M.  Smith,  known  to  me  to  be  the  persons 


12  John  Ltihring,  et  al. 

whose  names  are  subscribed  to  the  foregoing  in- 
strument as  the  Attorney-in-Fact  and  Agent  re- 
spectively of  the  Fidelity  and  Deposit  Company  of 
Maryland,  and  acknowledged  to  me  that  they  sub- 
scribed the  name  of  Fidelity  and  Deposit  Company 
of  Maryland  thereto  as  Principal  and  their  own 
names  as  Attorney-in-Fact  and  Agent,  respectively. 

[Seal]  THERESA  FITZGIBBONS 

Notary  Public  in  and  for  the  State  of  California, 
County  of  Los  Angeles. 

My  Commission  expires  May  3,  1938. 

Status  of  Company  and  Authority  of  Agent  Good 
for  Bond  of  $500.00. 

KURTZ  KAUFFMAN 
Court  Commissioner 
March  4,  1937. 

Bond  Approved  Mar.  10,  1937. 

ROBERT  W.  KENNY 

Judge 

Received  copy  of  the  within  Bond  this  4  day  of 
March,  1937. 

ELLIS  I.  HIRSCHFELD 

Attorneys  for  plaintiffs. 

[Endorsed]  :  Filed  Mar.  4,  1937.  [20] 
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[Title  of  Superior  Court  and  Cause.] 

NOTICE  OF  FILING  OF  PETITION  FOR 
EEMOVAL  AND  BOND  AND  OF  MOTION 
TO  REMOVE 

To  Plaintiffs  Above-Named  and  to  Their  Attorneys 
of  Record: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  defendant  Universal  Pictures  Company,  Inc. 
will  this  day  file  in  the  within  court  its  petition  for 
removal  of  the  within  action  to  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, Central  Division,  and  its  bond  in  connection 
therewith. 

You  and  each  of  you  are  further  notified  that  on 
Wednesday,  March  10,  1937,  at  the  hour  of  ten 
o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  may 
be  heard,  said  defendant  will  move  the  above-enti- 
tled court  in  Department  35  thereof,  for  an  order 
of  said  court  transferring  and  removing  the  within 
action  to  the  said  United  States  District  Court,  and 
staying  all  further  proceedings  herein. 

Said  motion  will  be  made  upon  the  ground  that 
the  within  action  is  wholly  between  citizens  of  dif- 
ferent states  and  is  one  of  which  the  United  States 
District  Courts  are  given  original  jurisdiction. 

Said  motion  will  be  based  upon  this  notice  of  mo- 
tion, upon  said  petition  for  removal,  and  upon  all 
of  the  files  and  [21]  records  herein. 
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Dated:     March  4,  1937. 

LOEB,  WALKER  AND  LOEB. 
By  HERMAN  F.  SELVIN, 

Attorneys  for  defendant  Uni- 
versal Pictures  Company, 
Inc. 

Received  copy  of  the  within  Notice  this  4  day 
of  March,  1937. 

ELLIS  I.  HIRSCHFELD, 
Attorneys  for  plaintiff. 

[Endorsed]:  Filed  Mar.  4,  1937.  [22] 


[Title  of  Superior  Court  and  Cause.] 

ORDER     FOR     REMOVAL      TO      FEDERAL 
COURT   AND    STAY   OF    PROCEEDINGS 

This  matter  having  come  on  regularly  to  be  heard 
in  Department  35  of  the  above-entitled  court,  upon 
the  petition  of  defendant  Universal  Pictures  Com- 
pany, Inc.,  and  it  appearing  that  the  within  cause 
is  wholly  between  citizens  of  different  states,  that 
the  matter  in  controversy  exceeds  in  value  the  sum 
of  $3,000,  and  that  the  action  is  one  of  which  the 
United  States  District  Court  is  given  jurisdiction, 
and  that  defendant  Universal  Pictures  Company, 
Inc.  has  duly  petitioned  for  removal  thereof  to  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division,  and  has  filed 
a  good  and  sufficient  bond  in  connection  therewith, 
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Now,  Therefore,  It  Is  Ordered  that  the  within 
action  be  and  it  hereby  is  transferred  and  removed 
to  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division. 

It  Is  Further  Ordered  that  all  proceedings  herein 
in  the  within  court  be  and  they  hereby  are  stayed. 

Dated:  March  10th,  1937. 

ROBERT  W.  KENNY, 
Judge. 
O.  K. 
K.  D.  L. 
(Keiniy) 

[Endorsed] :  Filed  Mar.  10,  1937.  [23] 


CERTIFICATE  OF  CLERK  TO  RECORD 
ON  REMOVAL 

State  of  California, 
County  of  Los  Angeles — ss. 

No.  411053 
I,  L.  E.  Lampton,  County  Clerk  and  ex-of&cio 
Clerk  of  the  Superior  Court  in  and  for  the  County 
and  State  aforesaid,  do  hereby  certify  the  forego- 
ing copies  of  docLunents  and  orders  consisting  of 
Complaint,  Summons,  Amended  Complaint,  Stipu- 
lation, Notice  of  Filing  Petition  for  Removal, 
Petition  for  Removal,  Bond  on  Removal,  Minute 
Order  of  March  10,  1937  granting  petition  for  re- 
moval and  Formal  Order  of  Removal  to  the  United 
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States  District  Court  for  the  Southern  District  of 
California  (Central  Division)  in  the  action  of 
John  Luhring  et  al  vs.  Universal  Pictures  Corpo- 
ration, a  Corp.,  to  be  full,  true  and  correct  copies 
of  all  of  the  original  documents  on  file  and/or  of 
record  in  this  office  in  said  action  to  date. 

In  Witness  Whereof,  I  have  heerunto  set  my  hand 
and  affixed  the  seal  of  the  Superior  Court  this  26th 
day  of  March,  1937. 

[Court  Seal]      L.  E.  LAMPTON, 
County  Clerk. 
By  E.  GERST, 
Deputy. 

[Endorsed] :  Filed  Apr.  2,  1937.  [24] 
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In  the  United  States  District  Court 

Southern  District  of  California 

Central  Division 

No.  7962-J 

JOHN  LUHRING  and  MARGARET  MORRIS, 

as  Joint  tenants, 

Plaintiffs, 

vs. 

TNIVERSAL  PICTURES  CORPORATION,  a 
corporation,  UNIVERSAL  PICTURES  COM- 
PANY, INC.,  a  corporation, 

Defendants. 

AMENDED  ANSWER 

Defendant  Universal  Pictures  Company,  Inc.,  for 
itself  alone,  answers  the  amended  complaint  on  file 
herein,  as  follows: 

I. 

Answering  paragraph  I  of  said  amended  com- 
plaint answering  defendant  admits  that  it  is  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Delaware  and  that 
it  maintains  a  place  of  business  and  is  doing  business 
in  the  county  of  Los  Angeles,  state  of  California. 
In  this  connection  answering  defendant  alleges  that 
it  is  duly  authorized  to  transact  such  business  in  said 
state.  Answering  defendant  further  admits  that  at 
all  times  during  the  period  of  its  existence  Universal 
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Pictures  Corporation  was  a  corporation  duly  orga- 
nized and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York,  authorized  to  transact  and 
transacting  business  in  the  state  of  California.  Prior 
to  the  commencement  of  the  within  action  said  de- 
fendant was  dissolved  by  ^proceedings  duly  and  regu- 
larly had  in  said  state  of  New  York,  since  which 
time  said  defendant  has  not  transacted,  and  is  not 
now  transacting  any  business  whatever.  [25] 

II. 

Answering  defendant  admits  the  allegations  con- 
tained in  paragraph  II  of  said  amended  complaint. 
In  that  connection  answering  defendant  is  informed 
and  believes  and  therefore  alleges  that  under  and  by 
virtue  of  the  laws  of  the  Republic  of  Germany,  as 
they  existed  at  all  times  material  herein,  it  was 
necessary,  in  order  for  any  of  the  courts  mentioned 
in  said  paragraph  II  to  have  or  acquire  jurisdiction 
of  the  person  of  a  defendant  in  any  action  com- 
menced or  ]3ending  therein,  that  process  of  said  court 
be  duly  and  regularly  served  upon  such  defendant 
or  that  such  defendant  voluntarily  appear  and  sub- 
mit to  the  jurisdiction  of  the  court,  and  if  the  de- 
fendant he  a  corporation,  that  the  person  or  per- 
sons upon  whom  process  is  served  and  who  make  or 
purport  to  make  an  appearance  on  behalf  of  the 
defendant  be  duly  and  regularly  authorized  by  the 
defendant  so  to  do. 
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III. 
Answering  the  allegations  contained  in  paragraph 
III  of  said  amended  complaint  defendant  denies  that 
Universal  Pictures  Corporation  was  represented,  in 
the  action  referred  to  in  said  paragraph,  by  its  attor- 
neys or  by  any  person  or  persons  authorized  to 
appear  for  or  represent  said  Universal  Pictures  Cor- 
poration in  said  action;  or  that  said  Universal  Pic- 
tures Corporation  was  represented  by  its  board  of 
directors,  or  by  President  Carl  Laemmle  or  Vice- 
President  Robert  H.  Cochrane  or  Secretarj'  Helen  E. 
Hughes  or  Treasurer  E.  H.  Goldstein,  or  by  any  per- 
son or  persons  whatsoever  authorized  to  represent  or 
appear  for  it.  Save  and  except  as  hereinabove  direct- 
ly denied,  answering  defendant  has  no  information 
or  belief  suflScient  to  enable  it  to  answer  the  allega- 
tions contained  in  said  paragraph  III,  and  therefore, 
and  placing  its  denial  upon  that  ground,  denies  gen- 
erally and  specifically  each  and  every  allegation  con- 
tained in  said  paragraph  III.  [26] 

Answering  defendant  has  no  information  or  belief 
sufficient  to  enable  it  to  answer  the  allegations  con- 
tained in  paragraphs  IV,  V  and  VI  of  said  amended 
complaint,  and  therefore,  and  placing  its  denial 
upon  that  ground,  denies  generally  and  specifically 
each  and  ever}-  allegation  contained  in  said  para- 
graphs, or  in  any  or  either  of  them.  In  this  connec- 
tion answering  defendant  alleges  that  if  the  actions 
and  proceedings  referred  to  in  said  paragraphs  were 
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had  or  taken,  neither  answering  defendant  nor  de- 
fendant Universal  Pictures  Corporation  was  a  par- 
ty thereto,  had  any  knowledge  thereof,  or  was  given 
any  notice  thereof,  by  reason  whereof  said  actions 
and  proceedings,  if  had  or  taken,  were  not,  and  are 
not,  binding  in  any  way  upon  answering  defendant. 

V. 

Answering  paragraph  VII  of  said  amended  com- 
plaint answering  defendant  admits  that  prior  to  the 
commencement  of  the  within  action  Universal  Pic- 
tures Corporation  was  dissolved  under  and  by  vir- 
tue of  the  laws  of  the  state  of  New  York,  and  that 
answering  defendant  assumed  and  agreed  to  pay  all 
just  and  valid  obligations  of  said  Universal  Pic- 
tures Corj^oration,  subject,  however,  to  all  defenses, 
equities,  set-offs  and  counterclaims  that  might  be  or 
have  been  available  to  said  Universal  Pictures  Cor- 
poration. Save  and  except  as  hereinabove  expressly 
admitted  answering  defendant  denies  generally  and 
specifically  each  and  every  allegation  contained  in 
said  paragraph  VII. 

For  a  Further,  Separate  and  Affirmative  Defense, 
Answering  Defendant  Alleges : 

I. 

Answering  defendant  is  informed  and  believes 
and  therefore  alleges  that  at  all  times  material  here- 
in it  was  and  [27]  is  the  law  of  the  Eepublic  of 
Germany  that  before  any  court  of  record  of  said 
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countiy  hcis  or  obtains  jurisdiction  of  the  person 
of  any  defendant  in  an  action  pending  in  such  court 
it  is  neccssaiT  that  process  of  said  court  be  served, 
if  such  defendant  is  a  corporation,  upon  some  per- 
son duly  and  regularly  authorized  and  designated  by 
said  corporation  as  its  agent  for  the  receipt  and 
ser^•ice  of  })rocess,  or  that  such  defendant  volun- 
tarily appear  in  such  action  by  some  person  or  per- 
sons duly  and  regularly  authorized  ])y  such  defend- 
ant so  to  do. 

II. 
At  no  time  has  defendant  Universal  Pictures  Cor- 
poration done  or  transacted  any  business  in  the  Ee- 
public  of  Germany,  or  authorized  or  designated 
any  person  as  its  agent  or  representative  to  accept 
or  receive  service  of  process  or  to  appear  for  or 
on  its  behalf  in  any  action,  commenced  or  pending 
in  any  court  of  said  country. 

III. 

No  i)ro<'ess  of  any  court  of  the  Republic  of  Ger- 
many referred  to  in  the  amended  complaint  on  file 
herein  was  ever  served  on  any  authorized  or  desig- 
nated agent  or  representative  of  said  Universal 
Pictures  Corporation  in  or  in  connection  with  any 
of  the  actions  referred  to  in  said  amended  complaint, 
nor  was  any  person  appearing  or  purporting  to  ap- 
pear for  said  Universal  Pictures  Corporation  in  any 
of  said  actions  ever  authorized  so  to  do;  and  any 
such  appearance  or  appearances  as  may  have  been 
made  were,  and  each  of  them  was,  made  without  the 
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knowledge,  consent  or  authority  of  said  Universal 
Pictures  Corporation. 

IV. 

By  reason  of  the  foregoing  facts  the  court  or 
courts  purportedly  rendering  the  judgments  refered 
to  in  said  amended  complaint  never  had  or  acquired 
jurisdiction  of  the  person  of  said  Universal  Pic- 
tures Corporation,  and  said  judgments  are  and  at 
all  [28]  times  have  been,  and  each  of  them  is  and 
at  all  times)  has  been,  void  and  of  no  force  or 
effect. 

For  a  Further,  Separate  and  Second  Affirmative 
Defense,  Answering  Defendant  Alleges: 

I. 

Answering  defendant  is  informed  and  believes 
and  therefore  alleges,  that  at  all  times  material 
herein  it  w<as  and  is  provided  by  the  laws  of  the 
Republic  of  Germany  that  any  person  having  ob- 
tained a  judgment  for  the  payment  of  money 
against  another  might  enforce  and  satisfy  said 
judgment  by  causing  an  order  or  writ  of  execution 
to  be  issued  by  the  Amstergericht  (which  was  and 
is  a  duly  and  regularly  constituted  court  of  record 
of  the  Republic  of  Germany)  and  levied  upon  the 
property  and  assets  of  the  judgment  debtor;  and 
that  when  such  property  or  assets  consisted 
of  a  debt  owing  from  a  third  person  to  the  judg- 
ment   debtor     (including    debts    evidenced    by    a 
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judgment  in  favor  of  such  judgment  debtor  against 
such  third  person)  such  assets  might  be  levied  upon 
and  seized  by  causing  an  order  or  wi*it  of  attach- 
ment and  assignment  to  be  issued  by  said  Amster- 
gericht  and  served  upon  said  third  person.  Answer- 
ing defendant  is  further  informed  and  believes  and 
therefore  alleges  that  at  all  times  material  herein 
it  was  and  is  provided  by  the  laws  of  the  Republic 
of  Germany  that  said  Amstergericht  in  issuing  such 
order  of  attachment  and  assignment  should  provide 
and  order  therein  that  the  third  person  owing  such 
debt  must  not  make  payment  thereof  to  the  judg- 
ment debtor,  that  the  judgment  debtor  must  not 
dispose  of  said  debt  or  collect  the  same,  and  that 
said  debt  should  be  forthwith  assigned  to  the  at- 
taching or  judgment  creditor.  Answering  defend- 
ant is  further  informed  and  believes  and  therefore 
alleges  that  at  all  times  material  herein  it  was  and 
is  [29]  provided  by  the  laws  of  the  Republic  of 
Germany  that  upon  the  issuance  of  such  an  order 
of  attachment  and  assignment  and  the  service 
thereof  upon  a  third  person  owing  a  debt  to  the 
judgment  debtor,  said  third  person  is  and  becomes 
enjoined  and  i^rohibited  from  paying  said  debt  to 
anyone  other  than  the  attaching  or  judgment  credi- 
tor, said  judgment  debtor  is  and  becomes  enjoined 
and  prohibited  from  disposing  of  or  collecting  said 
debt,  and  said  debt  is  forthwith  and  by  operation 
of  law  assigned  and  transferred  to  the  attaching 
or  judgment  creditor. 
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II. 

On  or  about  December  5,  1935  one  Universum- 
Film  Aktiengesellschaft,  a  German  corporation, 
(hereinafter  referred  to  as  U  F  A)  by  proceedings 
duly  and  regularly  had  and  taken  in  the  Landerge- 
richt  (which  was  and  is  a  regularly  constituted 
court  of  record  of  the  Republic  of  Germany)  re- 
covered and  caused  to  be  entered  a  judgment  of 
said  court  against  May-Film  Aktiengesellschaft 
(which  was  and  is  the  same  corporation  referred  to 
hy  that  name  in  the  complaint  on  file  herein)  under 
and  by  virtue  of  the  terms  of  Avhich  said  judgment 
said  May-Film  Aktiengesellschaft  was  ordered  to 
pay  to  said  UFA  the  sum  of  81,045,01  Reichmarks, 
together  with  interest.  Thereafter  on  or  about  April 
6,  1936,  by  proceedings  duly  and  regularly  had  and 
taken  in  the  Kammergericht  (which  was  and  is  a 
regularly  constituted  court  of  appeal  of  said  Re- 
public of  Germany)  said  judgment  was  affirmed. 
Ever  since  said  last  mentioned  date  said  judgment 
has  been  and  now  is  final  and  in  full  force  and 
effect. 

III. 

On  or  about  June  16,  1936,  by  proceedings  duly 
and  regularly  had  in  the  Amstergericht  (which  was 
and  is  a  duly  and  regularly  constituted  court  of 
record  of  the  Rei^ublic  of  Germany,  having  juris- 
diction of  matters  of  execution  and  attachment)  in 
a  matter  to  which  said  UFA  and  said  May-Fihn 
Aktiengesellschaft  [30]  were  parties  and  in  which 
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matter  both  of  said  parties  duly  and  regularly  ap- 
peared, an  order  of  attachment  and  assignment  was 
duly  and  regularly  entered  and  ever  since  has  been 
and  is  now  in  full  force  and  effect.  Under  and  by 
virtue  of  the  terms  of  said  order  of  attachment  and 
assignment  the  claim  of  said  May-Film  Aktienge- 
sellschaft  against  defendant  Universal  Pictures 
Corporation  arising  out  of  the  alleged  judgment 
against  said  defendant  referred  to  in  the  amended 
complaint  of  file  herein,  was  attached,  said  Uni- 
versal Pictures  Corporation  was  ordered  not  to 
make  payment  thereof  to  said  May-Film  Aktienge- 
sellschaft,  said  May-Film  Aktiengesellschaft  was 
ordered  not  to  dispose  of,  or  collect,  the  said  claim 
or  judgment,  and  said  alleged  claim  or  judgment 
was  assigned  to  UFA.  Said  order  of  attachment 
and  assignment  was  duly  and  regularly  served  upon 
Universal  Pictures  Corporation  prior  to  the  com- 
mencement of  the  within  action. 

IV. 

Answering  defendant  is  informed  and  believes 
and  therefore  alleges  that  at  all  of  the  times  and 
proceedings  hereinabove  in  paragraphs  II  and  III 
of  this  affirmative  defense  referred  to,  and  until  the 
service  of  said  order  of  attachment  and  assignment, 
said  May-Film  Aktiengesellschaft  was  and  re- 
mained the  owner  of  the  alleged  judgment  against 
Universal  Pictures  Corporation  referred  to  in  the 
amended  complaint  on  file  herein. 
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V. 

Answering  defendant  is  informed  and  believes 
and  therefore  alleges  that  at  all  times  material 
herein  it  was  and  is  provided  by  the  laws  of  the 
Republic  of  Germany  that  the  assignee  or  trans- 
feree of  any  debt  or  chose  in  action  (including  debts 
or  choses  in  actions  evidenced  by  judgments  there- 
on) takes  and  holds  the  same  subject  to  all  defenses, 
equities,  set-offs  and  attaclunents  which  the  debtor 
had  against  the  assignor  or  transferor.  [31] 

For  a  Further,  Separate  and  Third  Affirmative 
Defense,  Answering  Defendant  Alleges: 

I. 

Answering  defendant  is  informed  and  believes 
and  therefore  alleges  that  at  all  times  material 
herein  it  was  and  is  the  law  of  the  Republic  of  Ger- 
many that  the  courts  of  said  Republic  were  not 
required  to  recognize  or  enforce,  and  need  not 
recognize  or  enforce,  a  valid  judgment  of  a  court  of 
the  United  States,  but  that,  when  any  such  judg- 
ment was  sought  to  be  enforced  in  a  court  of  the 
Republic  of  Germany  the  court  might  and  should 
inquire  into  the  merits  of  the  matter  in  respect  of 
which  such  judgment  was  rendered  and  determine 
whether  or  not  such  judgTnent  should  be  recognized 
and  enforced  conformably  to  its  determination  upon 
the  merits. 

II. 

By  reason  of  the  foregoing  facts  answering  de- 
fendant alleges  that  the  within  court  is  not  required, 
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as  a  matter  of  comity  or  otherwise,  to  recognize  or 
enforce  the  foreign  judgment  herein  sought  to  be 
enforced,  but  may  and  should  inquire  into  the 
merits  of  the  matter  in  respect  of  which  said  foreign 
judgment  was  allegedly  rendered. 

III. 

In  this  connection  answering  defendant  alleges 
that  neither  it  nor  Universal  Pictures  Corporation 
has  ever  been,  or  is  now,  indebted  to  May-Film 
Aktiengesellschaft  or  to  Joe  May,  in  any  sum  what- 
soever. 

Wherefore,  answering  defendant  prays  judgment 
that  plaintiffs  take  nothing  by  reason  of  their 
amended  complaint  on  file  herein,  that  the  same  be 
dismissed  on  the  merits  with  said  [32]  defendant's 
costs  incurred  herein,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  proper. 

LOEB,  WALKER  AND  LOEB, 
By  HERMAN  F.  SELVIN, 

Attorneys   for  answering  de- 
defendant.  [33] 

State  of  California, 
County  of  Los  Angeles — ss. 

EDWARD  MUHL 

being  by  me  first  duly  sworn,  deposes  and  says: 
that  he  is  an  officer,  to  wit:  Assistant  Treasurer  of 
Universal  Pictures  Company,  Inc.,  a  corporation, 
answering  defendant  in  the  above  entitled  action; 
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that  he  has  read  the  foregoing  amended  answer  and 
knows  the  contents  thereof;  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information  or 
belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true.  Affiant  further  states  that  he  is  author- 
ized to  make  and  makes  this  affidavit  for  and  on 
behalf  of  said  defendant  corporation. 
EDWARD  MUHL 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  November,  1937. 
[Notarial  Seal] 

JOHN  S.  LAWTON, 

Notary  Public  in  and  for  the 
Comity  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  June  29,  1941. 

[Endorsed] :  Filed  Nov.  6,  1937.  [34] 


At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1938,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Tuesday  the  17th  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  thirty-eight. 
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Present : 

The  Honorable  AYni.  P.  James,  District  Judge. 

No.  7962-J  Law 

[Title  of  Cause.] 

The  plaintiffs  have  demurred  to  the  amended 
answer  of  defendant  Universal  Pictures  Company, 
Inc.,  on  various  grounds  and  have  moved  to  strike 
out  portions  of  said  amended  answer.  The  Court 
determines  that  said  demurrer  should  be  overruled, 
and  the  motion  to  strike  denied.  This  ruling  is  to 
apply  to  all  matters  alleged  in  the  said  amended 
answer  except  the  separate  and  third  affirmative  de- 
fense. The  Court  now  reconsiders  the  former  rul- 
ing affecting  that  defense,  and  concludes  that  prima 
facie  validity  must  be  ascribed  to  the  German  judg- 
ment if  it  is  shown  that  it  was  rendered  with  juris- 
diction and  was  not  procured  through  fraud.  The 
third  affirmative  defense  might  require  practically 
a  retrial  of  the  facts  upon  which  the  German  judg- 
ment is  predicated,  and  the  Court  is  not  of  the 
opinion  that  such  a  procedure  is  warranted  in  view 
of  the  general  law  and  particularly  the  provisions 
of  Sections  1915,  1916,  and  1917  of  the  California 
Code  of  Civil  Procedure.  It  is  therefore  ordered 
that  as  to  the  third  affirmative  defense  as  alleged 
the  demurrer  of  jDlaintiffs  should  be  and  it  is  sus- 
tained on  the  ground  that  such  matters  referred  to 
do  not  constitute  a  legal  defense  to  the  cause  of 
action  alleged  by  the  plaintiffs.     An  exception  is 
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noted    in    favor    of    all    parties    affected    by    this 
order.  [35] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  DECISION  AND 
MINUTE  ORDER 

By  the  Amended  Complaint,  recovery  is  sought 
on  a  foreign  judgment  obtained  on  July  27,  1932, 
by  May  Film  Corporation,  in  Germany,  against  the 
defendant  for  the  sum  of  fifty  thousand  reichmarks. 
Title  in  plaintiffs  is  claimed  through  (1)  a  declara- 
tory judgment  of  a  German  Court,  dated  February 
1,  1935,  in  an  action  between  the  liquidator  of  May 
Film  Corporation  and  Joe  May,  which  declared  Joe 
May  to  be  the  owner  of  the  claim  in  the  main  action, 
and  (2)  an  assignment  of  this  judgment  to  a  Ger- 
man bank  as  security  for  a  loan  and  a  guaranty  of 
the  same  by  one  Fritz  Mandl,  who,  by  paying  the 
debt,  became,  through  operation  of  law,  the  assignee 
of  the  judgment.  Mandl  assigned  to  Union  Bank 
and  Trust  Company  of  Los  Angeles,  who  assigned 
to  plaintiffs. 

The  last  two  assignments  not  being  questioned, 
the  problem  calls  for  the  determination  of  two 
questions  only. 

The  first  is:  What  effect  is  to  be  given  to  the 
declaratory  judgment? 

The  contention  that  this  judgment  was  one  in 
rem  or  declaratory  of  a  status  and,  as  such,  bind- 
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ing  on  persons  not  jjartics  to  it  cannot  be  sustained, 
on  the  basis  of  either  German  or  American  law.  [36] 

It  is  a  personal  judgment,  and  not  binding  on  the 
May  Film  Corporation. 

Nor  can  it  be  given  effect  as  "an  introductory- 
fact  to  a  link"  in  the  chain  of  plaintiff's  title. 

The  cases  which  declare  that  a  judgment  deter- 
mining title  may  be  so  used  in  a  subsequent  action 
against  others  who  were  not  parties  to  the  first 
action,  but  who  claim  adversely  to  the  title,  do  not 
apply. 

In  such  cases,  the  judgment  is  offered  merely  as 
one  of  a  series  of  facts  on  the  determination  of 
which  the  controversy  depends.  Here,  the  exist- 
ence of  the  judgment  in  the  main  action  and  its' 
non-satisfaction  being  undisputed,  the  declaratory 
judgment  becomes  the  proof  of  the  ultimate  fact  in 
the  litigation. 

It  is  the  whole  measure  of  the  plaintiffs'  owner- 
ship— the  foundation  of  their  title.  Without  it, 
plaintiffs'  predecessor  in  interest,  Joe  May,  is  not 
a  creditor  of  the  defendant  entitled  to  the  proceeds 
of  the  judgment  in  the  main  action.  And,  unless 
it  can  be  shown  that  title  to  the  original  judgment 
against  the  defendant  jDassed  from  May  Film  Cor- 
poration to  Joe  May,  iDlaintiffs  have  no  title. 

Again,  the  defendant  here  is  not  in  the  position 
of  an  adverse  claimant  against  whom  it  is  sought  to 
offer  in  evidence  a  judgment  in  an  action  to  which 
it  was  not  a  party.  What  is  attempted  here  is  to 
bind  the  defendant  by  a  judgment  in  an  action  to 
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which  it  was  not  a  party  and  which  declared  Joe 
May  to  be  the  o^\^ler  of  a  judgment  against  it,  in 
contradiction  of  a  prior  judgment,  on  the  same 
issue,  in  the  main  action,  in  which  it  was  a  party, 
and  of  which  Joe  May,  as  assignee  pending  suit, 
had  notice. 

This,  in  effect,  is  not  merely  to  give  evidentiary 
value  to  and  to  receive  the  declaratory  judgment 
as  a  link  in  a  chain  of  title  at  the  behest  of  one 
claiming  a  superior  title  against  one  claiming  ad- 
versely to  the  title.  But  it  is,  in  reality,  to  give 
to  it  binding  effect  on  the  defendant,  who  is  chal- 
lenging the  [37]  the  right  of  one  claiming  to  be  its 
judgment  creditor  under  the  judgment  of  a  court 
in  a  case  to  which  it  was  not  a  party. 

This  camiot  be  done  under  the  law. 

The  other  question  is:  What  rights  were  acquired 
in  the  judgment  by  Fritz  Mandl  through  the  guar- 
anty he  gave  to  the  Bank  of  Foreign  Commerce  of 
a  debt  of  May  Film  Corporation,  as  security  for 
which  Joe  May  assigned  the  judgment  in  the  main 
action  ? 

The  measure  of  Mandl 's  rights  is  the  bank's  letter 
to  the  defendant,  dated  February  25,  1936.  This 
letter  states  Mandl's  rights  as  those  of  one  who  has 
become  an  assignee  by  operation  of  law  only.  Plain- 
tiffs treated  it  as  such  in  their  Complaint.  Nowhere 
in  the  bank's  letter,  or  in  the  Complaint,  is  it 
claimed,  that  the  transaction  was  an  actual  assign- 
ment or  an  equitable  assignment. 
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The  instrument  relied  on  by  the  plaintiffs  as  a 
source  of  the  rights  they  claim  through  Mandl,  not 
disclosing  an  assignment  by  operation  of  law,  the 
plaintiffs  have  failed  in  this  respect,  also,  to  meet 
the  burden  of  proving  that  they  are  the  assignees 
of  the  original  judgment  obtained  in  Germany  by 
May  Film  Corporation  against  the  defendant,  the 
amount  of  which  it  is  sought  to  recover  here. 

Hence  the  following  order: 

The  above  entitled  cause  coming  on  to  be  heard 
before  the  court,  without  a  jury,  upon  the  issues 
raised  by  the  Complaint  and  the  Answer,  and  evi- 
dence, oral  and  documentary,  having  been  intro- 
duced, and  the  cause  having  been  submitted  to  the 
court  for  decision,  and  the  court,  having  considered 
the  evidence  and  the  law  and  the  arguments,  oral 
and  written,  of  counsel,  now  finds  in  favor  of  the 
defendant  and  orders  judgment  ordering  and  de- 
creeing that  plaintiffs  take  nothing  by  their  Com- 
plaint against  the  defendant  and  that  the  defendant 
have  judgment  against  the  plaintiffs  for  its 
costs.  [38] 

Findings  and  judgment  to  be  presented  by  the 
defendant  under  Local  Rule  8,  in  accordance  with 
conclusions  herein  given  as  grounds  for  decision. 

Dated  this  2nd  day  of  November,  1940. 
LEON  R.  YANKWICH, 

United  States  District  Judge. 
Counsel  notified. 

[Endorsed] :  Filed  Nov.  2,  1940.  [39] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  cause  coming  on  to  be  heard 
before  the  Court  without  a  jury  upon  the  issues 
raised  by  the  amended  complaint  of  the  plaintiffs 
and  the  amended  answer  of  defendant  Universal 
Pictures  Company,  Inc.,  and  evidence,  oral  and 
documentary,  having  been  submitted  to  the  court 
for  its  decision,  and  the  court  having  considered  the 
evidence  and  the  law  and  arguments,  oral  and 
written,  of  counsel,  and  the  cause  having  been  dis- 
missed as  to  defendant  Universal  Pictures  Cor- 
poration, now  makes  its  Findings  of  Fact  and  Con- 
clusions of  Law  herein  as  follows :  [40] 

Findings  of  Fact 

I. 

Plaintiffs  at  all  times  material  herein  were  and 
now  are  citizens  of  the  state  of  California  residing 
within  said  state  and  within  the  Southern  District 
thereof.  Defendant  Universal  Pictures  Company, 
Inc.  at  all  times  material  herein  was  and  is  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Delaware,  author- 
ized to  transact  and  transacting  business  in  the 
State  of  California  and  a  citizen  of  the  State  of 
Delaware.  The  matter  in  controversy  herein  ex- 
ceeds in  value  the  sum  of  $3,000,  exclusive  of  in- 
terest and  costs. 
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II. 
Defendant  Universal  Pictures  Corporation  at  all 
times  prior  to  its  dissolution  (which  dissolution 
occurred  prior  to  the  commencement  of  the  within 
action)  was  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of 
New  York  and  a  citizen  of  said  state.  Prior  to  said 
dissolution  defendant  Universal  Pictures  Company, 
Inc.  succeeded  to  all  the  property,  assets  and  busi- 
ness of  defendant  Universal  Pictures  Corporation 
and  assumed  all  of  the  latter 's  just  and  valid  obliga- 
tions, subject,  however,  to  all  defenses,  equities,  set- 
offs and  counterclaims  that  might  be  or  have  been 
available  to  Universal  Pictures  Corporation. 

III. 

On  or  about  July  27,  1932  the  Kammergericht, 
which  was  a  court  of  record  of  the  German  Eeicli 
having  jurisdiction  of  the  parties  and  subject- 
matter,  rendered  its  judgment,  in  an  action  therein 
pending  in  which  May  Film  A.  G.,  a  German  cor- 
poration, was  plaintiff  and  Universal  Pictures 
Corporation  was  [41]  defendant,  condemning  the 
defendant  therein  to  pay  to  the  plaintiff  therein  the 
sum  of  50,000  Reichsmarks,  together  with  interest 
at  the  rate  of  two  percent  above  the  discount  rate 
of  the  German  Reichsbank  from  July  1,  1926.  Said 
judgment  was  affirmed  on  February  3,  1933  by  the 
Reichsgericht,  the  Supreme  Court  of  the  German 
Reich,  which  Supreme  Court  had  aj^i^ellate  juris- 
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diction  of  the  cause.  Said  judgment  became  final 
upon  said  affirmance  and  has  been  final  ever  since. 
Under  and  by  virtue  of  the  law  of  the  German 
Reich  said  judgment,  and  the  claim  on  which  it 
was  based,  were  and  at  all  times  since  have  re- 
mained, the  property  of  May  Film  A.  G. ;  and  in 
the  German  Reich  and  by  virtue  of  the  law  of  that 
country  said  judgment  at  all  times  since  its  rendi- 
tion has  been  and  is  now  enforceable  against  the 
judgment  debtor,  or  its  successor,  only  by  May  Film 
A.  G.,  the  judgment  creditor. 

IV. 

On  or  about  February  25,  1935  the  Landegericht 
which  was  at  the  time  a  court  of  record  of  the  Ger- 
man Reich,  rendered  a  declaratory  judgment,  in  an 
action  in  which  the  Bank  For  Foreign  Commerce 
(Bank  fur  Auswartigen  Handel  A.  G.),  a  German 
corporation,  was  plaintiff  and  May  Film  A.  G. 
represented  by  its  liquidator  was  defendant,  de- 
claring that  the  claim  asserted  in  the  action  herein- 
above in  Finding  III  referred  to  was  the  personal 
property  of  one  Joe  May  and  not  of  May  Film 
A.  G.  and  that  therefore,  the  assignment  of  said 
claim  to  said  Bank  for  Foreign  Commerce  by  said 
Joe  May  was  legally  valid.  Neither  Universal  Pic- 
tures Company,  Inc.  nor  Universal  Pictures  Cor- 
poration was  a  party  to  said  action  of  Bank  for 
Foreign  Commerce  v.  May  Film  A.  G.,  or  had  or 
was  given  any  notice  or  knowledge  thereof.    Under 
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and  by  virtue  of  the  law  of  the  German  Reich  said 
declaratory  judgment  was  in  no  way  binding  or 
conclusive  upon  either  of  the  defendants  herein, 
had  no  effect  upon  their  [42]  or  either  of  their 
rights  in  respect  of  the  claim  referred  to  in  said 
judgment  or  in  respect  of  the  ownership  of  said 
claim,  and  was  and  is  not  evidence  as  against  either 
of  the  defendants  herein  of  any  of  the  facts  or 
issues  determined  or  purported  to  be  determined 
therein. 

V. 
Under  and  by  virtue  of  the  law  of  the  German 
Reich  said  Joe  May  (the  asserted  predecessor  in 
interest  of  plaintiffs  herein)  did  not  acquire  or 
succeed  to  the  ownership  of  any  part  of  the  judg- 
ment rendered  in  the  action  hereinabove  in  Find- 
ing III  referred  to,  or  to  any  part  of  the  claim  upon 
which  said  judgment  was  based.  In  that  connection 
the  Court  finds  that  the  facts,  as  the  result  of  which 
said  acquisition  or  succession  is  claimed  to  have 
resulted,  were  and  are  insufficient  to  have  the  effect, 
under  the  law  of  the  German  Reich,  of  transferring 
to  or  vesting  in  said  Joe  May  any  part  of  said  judg- 
ment or  of  the  claim  upon  which  it  is  based. 

VI. 

As  part  of  its  findings  of  fact  made  and  entered 
in  the  action  hereinabove  in  Finding  III  referred 
to,  the  Kammergericht  fomid  that  the  claim  asserted 
in  said  action  by  the  plaintiff  therein  had  not  been 
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transferred  to  or  acquired  by  Joe  May,  which  said 
finding,  under  and  by  virtue  of  the  law  of  the  Ger- 
man Reich,  was  and  is  a  conclusive  determination 
of  that  issue  as  between  Universal  Pictures  Cor- 
poration and  its  successors  on  the  one  hand  and 
May  Film  A.  G.  and  its  successors  or  claimed  suc- 
cessors on  the  other. 

VII. 

Under  and  by  virtue  of  the  law  of  the  German 
Reich    none    of   the   transactions   had   between   or 
among  said  Joe  May,  Bank  [43]  for  Foreign  Com- 
merce and  one  Fritz  Mandl  had  the  effect  of  trans- 
ferring to  or  vesting  in  said  Fritz  Mandl  any  part 
of  the   judgment  hereinabove  in  Finding  III  re- 
ferred to  or  of  the  claim  upon  which  it  was  based, 
even  if  at  the  time  of  said  transactions  said  Bank 
for  Foreign  Commerce  acquired  or  was  vested  with 
ownership  of  said  judgment  or  claim.    In  that  con- 
nection the  Court  finds  that  the  facts,  as  the  result 
of  which  it  is  claimed  Fritz  Mandl  did  acquire  or 
succeed  to  said  judgment  or  claim,  did  not  have  the 
effect,  under  the  law  of  the  German  Reich  of  trans- 
ferring to  or  vesting  in  said  Fritz  Mandl  any  part 
of   the   right,   title   or   interest   of   said   Bank  for 
Foreign  Commerce,  if  any,  in  or  to  said  judgment 
of  claim. 

VIII. 
No  finding  is  made  with  respect  to  the   issues 
raised   by   defendant's   first   or   second   affirmative 
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defenses  for  the  reason  that  the  findings  heretofoi'e 
made  render  unnecessary  any  findings  on,  or  deter- 
mination of,  such  issues;  and  no  finding  is  made 
with  respect  to  the  issues  raised  by  defendant's 
third  affirmative  defense,  for  the  reason  that  prior 
to  the  trial  hereof  plaintiff's  demurrer  to  said  de- 
fense was  sustained  without  leave  to  amend. 

Conclusions  of  Law 

1.  Neither  plaintiffs  nor  their  alleged  prede- 
cessors in  interest  (other  than  May  Film  A.  G.) 
had  or  have  any  right,  title  or  interest  in  or  to  any 
part  of  the  judgment  here  sued  upon  or  in  or  to 
any  part  of  the  claim  upon  which  said  judgment 
was  based. 

2.  Plaintiffs  are  not  entitled  to  enforce  said 
judgment.  [44] 

3.  Defendant  is  entitled  to  judgment  that  plain- 
tiffs take  nothing  of  or  from  defendants  herein,  or 
either  of  them,  and  that  defendant  Universal  Pic- 
tures Company,  Inc.  have  and  recover  of  and  from 
plaintiffs  and  each  of  them  its  costs  incurred  here- 
in, including  amoimts  paid  or  advanced  to  the  offi- 
cial reporter. 

Let  Judgment  be  entered  accordingly. 

Dated:  November  22,  1940. 

LEON  R.  YANKWICH, 

District  Judge. 
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Not  Approved  as  to  form  as  provided  in  Rule  8. 
Reason :  Incomplete,  incorrect  and  not  in  accordance 
with  the  decision.    Request  Hearing. 

ELLIS  I.  HIRSCHFELD, 
RATZER,  BRIDGE  & 

GEBHARDT, 
SAMUEL  W.  BLUM, 
By  ELLIS  L  HIRSCHFELD, 
Attorneys  for  plaintiffs. 

[Endorsed] :  Filed  Nov.  22,  1940.  [45] 


In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

No.  7962-Y 

JOHN  LUHRING  and  MARGARET  MORRIS, 
as  joint  tenants, 

Plaintiffs, 
vs. 

UNIVERSAL  PICTURES  CORPORATION,  a 
corporation;  and  UNIVERSAL  PICTURES 
COMPANY,  INC.,  a  corporation. 

Defendants. 

JUDGMENT 

The  above-entitled  cause  coming  on  to  be  heard 
before  the  Court  without  a  jury  upon  the  issues 
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raised  by  the  amended  coniplaint  of  the  pkuiitiffs 
and  the  amended  answer  of  defendant  Universal 
Pictures  Company,  Inc.,  and  evidence,  oral  and 
documentary,  having  been  submitted  to  the  Couit 
for  its  decision,  and  the  Court  having  considered 
the  evidence  and  the  law  and  arguments,  oral  and 
written,  of  counsel,  and  the  cause  having  been  dis- 
missed as  to  defendant  Universal  Pictures  Cor- 
poration, and  the  Court  having  made  its  Findings 
of  Fact  and  Conclusions  of  Law  herein,  Now,  There- 
fore, 

It  Is  Ordered,  Adjudged  and  Decreed  that  plain- 
tiffs [46]  take  nothing  of  or  from  defendants,  or 
either  of  them,  by  reason  of  their  said  amended 
complaint;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  defendant  Universal  Pictures  Comj^any,  Inc. 
have  and  recover  of  and  from  plaintiffs,  and  each 
of  them,  its  costs  incurred  herein,  including  amounts 
paid  or  advanced  to  the  official  reporter  herein, 
which  said  costs  are  hereby  taxed  in  the  sum  of 
180.50. 

Dated:  November  22,  1940. 

LEON   R.    YANKWICH, 
District  Judge. 

[Endorsed]:  Filed  and  Entered  Nov.  22,  1940. 

[47] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  A  NEW  TRIAL 
(Petition  for  Re-Hearing) 

To  the  Honorable  Leon  R.  Yankwich,  Judge  Pre- 
siding : 

Comes  now  the  plaintiffs  in  the  above  entitled 
cause  and  move  this  Court  for  an  Order  vacating 
and  setting  aside  the  decision  and  judgment  here- 
tofore rendered  and  entered  herein,  in  favor  of  the 
defendant,  Universal  Pictures  Company,  Inc.,  and 
against  the  plaintiffs,  and  for  an  order  grantmg  to 
plaintiffs  a  new  trial  in  the  above  entitled  cause^ 
upon  the  following  grounds  and  for  the  following 
reasons : 

(1)  That  the  decision  and  judgment  is  contrary 
to  the  law  in  the  case. 

(2)  That  the  decision  and  judgment  is  contrary 
to  the  evidence  in  the  case. 

(3)  That  the  decision  and  judgment  is  contrary 
to  both  law  and  the  evidence  in  the  case. 

(4)  That  the  evidence  in  the  case  is  insufficient 
to  justify  the  decision  and  judgment. 

(5)  That  the  evidence  in  the  case  is  insufficient 
to  support  the  decision  and  judgment  in  the  case. 

(6)  Errors  in  law  occurring  at  the  trial,  appar- 
ent upon  the  face  of  the  record,  prejudicial  to  the 
plaintiffs,  and  [50]  excepted  to  by  the  said  plain- 
tiffs. 

(7)  Newly  discovered  and  material  evidence, 
discovered  since  the  trial  which  could  not  have  been 
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obtained  and  produced  on  the  trial,  by  the  exercise 
of  reasonable  diligence. 

(8)  Accident  and  surprise  which  could  not  have 
been  guarded  against  by  ordinary  prudence. 

(9)  That  the  evidence  in  the  case  shows  that  the 
decision  and  judgment  should  have  been  rendered 
in  favor  of  the  plaintiffs  and  against  the  defendant, 
Universal  Pictures  Company,  Inc.,  and  that  the 
decision  and  judgment  as  entered  herein  is  con- 
trary to  law. 

(10)  The  Court  upon  the  trial  of  the  said  cause, 
admitted  improper  evidence  adduced  by  the  de- 
fendant. 

(11)  The  Court  u^^on  the  trial  refused  to  admit 
proper  evidence  offered  by  the  plaintiffs. 

(12)  The  Court  improperly  admitted  evidence 
offered  by  the  defendant,  over  objection,  to  the 
effect  that  the  declaratory  judgment  of  the  Land- 
gericht,  dated  February  1,  1935,  in  an  action  bo- 
tween  the  liquidator  of  May  Film  Corporation  and 
the  Bank  for  Foreign  Commerce,  wherein  it  was 
adjudged  that  Joe  May,  and  not  May  Film  Cor- 
poration was  the  owner  of  the  judgment  sued  upon 
herein,  and  that  Joe  May's  assignment  to  the  said 
bank  was  valid,  in  the  opinion  of  the  witnesses 
produced  by  said  defendant,  was  erroneous  undei* 
German  law  and  inoperative  as  an  adjudication 
that  the  ownership  of  the  judgment  in  question  was 
in  Joe  May,  because,  said  witnesses  contended  tliat 
the  facts  showing  the  ownership  of  said  judgment 
in  Joe  May  were,  in  the  opinion  of  the  said  wit- 
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nesses,  insufficient  under  German  law  to  transfer 
the  claim  and  judgment  to  Joe  May.  This  opinion 
evidence  was  improperly  admitted  for  the  reason 
that  the  declaratory  judgment  admittedly  was  valid, 
binding  and  conclusive  and  final  between  the  parties 
thereto,  and  defendant  herein  was  not  claiming  title 
or  ownership  in  the  [51]  judgment  in  question  ad- 
verse to  any  party  to  that  action,  or  adverse  to  any 
predecessor  or  successor  of  any  part/i  thereto,  and 
said  opinion  evidence  therefore,  was  not  admissable 
to  impeach  a  judgment  determining  ownership  be- 
tween the  only  two  claimants  to  said  judgment  who 
were  parties  to  the  action,  and  who  admittedly  are 
conclusively  bound  thereby. 

(13)  The  Court  after  receiving  the  opinion 
evidence  as  to  the  force  and  effect  of  the  aforesaid 
declaratory  judgment  from  the  witnesses  of  the  de- 
fendant, improperly  refused  to  allow  and  admit 
proper  evidence  offered  by  the  plaintiffs,  tending  to 
show  that  in  fact  there  was  a  sale  and  assignment 
of  the  claim  and  judgment  in  question  from  May 
Film  Corporation  to  Joe  May,  and  that  at  said  time, 
May  Film  Corporation  had  no  creditors. 

(14)  The  Court  erred  in  holding  that  the  afore- 
mentioned declaratory  judgment  constituted  no  evi- 
dence in  this  cause  in  favor  the  plaintiffs  or  against 
the  defendant,  solely  upon  the  ground  that  the  de- 
fendant herein  was  not  a  party  thereto,  in  that  the 
said  declaratory  judgment  admittedly  was  rendered 
by  a  court  of  competent  jurisdiction,  having  juris- 
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diction  of  the  persons  and  subject  matter,  and  was 
binding,  conclusive  and  final  as  to  the  parties  there- 
to, and  since  the  ownership  of  the  claim  and  judg- 
ment in  question  was  in  dispute  only  between  the 
parties  thereto,  and  since  defendant  herein  was  not 
or  has  not  claimed  any  title  in  and  to  the  said  judg- 
ment adverse  to  the  plaintiffs  herein,  or  any  of 
plaintiffs'  predecessors,  said  judgment  under  the 
law  consituted  evidence  in  favor  of  the  plaintiffs 
and  against  the  defendant,  to  the  extent  that  tlie 
May  Film  Corporation  was  not  the  owner  of  the 
judgment,  that  Joe  May  was  the  owner  of  the  judg- 
ment, and  that  Joe  May's  assignment  to  the  Bank 
for  Foreign  Commerce  was  valid,  and  the  opinifjn 
evidence  offered  by  the  defendant  to  the  legal  effect 
of  said  judgment  based  upon  hypothetical  ques- 
tions, was  incompetent  [52]  and  insufficient  to  over- 
come or  impeach  the  direct  adjudication  as  to  the 
ownership  between  the  only  two  parties  claiming 
the  same. 

(15)  The  Court  erred  in  admitting  over  objec- 
tion, opinion  evidence  on  the  part  of  the  defendant 
as  to  the  written  law  of  Germany,  in  that  the  writ- 
ten law  of  a  Foreign  Country  is  only  proved  by  the 
same  or  copy  thereof,  or  by  the  books  containing 
the  same,  and  cannot  be  proved  by  the  oral  opinion 
testimony  of  witnesses  as  to  the  written  law. 

(16)  The  Court  erred  in  holding  that  there  was 
no  assignment  from  the  Bank  for  Foreign  Com- 
merce to  Fritz  Mandl  by  operation  of  law,  in  tliat, 
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under  774  of  the  German  Civil  Code,  the  said  claim 
and  judgment  was  transferred  to  Fritz  Mandl  by 
operation  of  law,  upon  his  pajmient  to  the  said  bank 
of  the  claim  for  which  the  said  judgment  and  claim 
was  given  as  securit}^ 

(17)  The  Court  erred  in  holding  that  plaintiffs 
could  only  prove  an  assignment  by  operation  of  law 
from  the  Bank  for  Foreign  Commerce  to  Fritz 
Mandl,  when  the  evidence  showed  that  there  was  in 
addition  thereto,  an  actual  assignment,  and  that  the 
issue  as  to  the  actual  assignment  was  created  by  the 
evidence  without  any  objection  on  behalf  of  the 
defendant.  Issues  created  by  the  evidence  as  just 
as  much  a  part  of  this  case  to  be  determined,  as 
issues  created  by  the  pleadings. 

(18)  The  Court  erred  in  holding  that  only  the 
German  law  was  applicable  to  the  assignment  be- 
tween the  Bank  for  Foreign  Commerce  and  Fritz 
Mandl,  in  that  the  Court  has  stated  in  its  opinion 
that  the  measure  of  Mandl's  rights  is  the  bank's 
letter  to  the  defendant,  dated  February  25,  1936, 
and  since  the  evidence  shows  that  this  letter  was 
received  by  the  defendant  in  New  York,  the  force 
and  effect  of  that  letter  is  to  be  determined  by  the 
place  wherein  the  defendant  received  notice,  to-wit : 
New  York,  and  under  such  circumstances,  the  force 
and  effect  of  said  letter  was  an  assignment  was  to 
be  determined  by  the  law  of  New  York,  and  under 
the  law  [53]  of  New  York,  the  letter  constituted  a 
legal  assignment.  In  New  York,  a  direction  by  the 
creditor  to  his  debtor  to  pay  a  third  person  the 
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debt  owing,  constitutes  an  assignment  of  the  said 
debt. 

(19)  The  Court  erred  in  holding  that  under 
section  409  of  the  German  Civil  Code,  the  afore- 
said letter  and  the  acts  in  reference  thereto,  did  not 
constitute  an  assignment  of  the  claim  and  judgment 
sued  upon. 

(20)  The  Court  erred  in  further  holding  that 
since  the  plaintiffs  did  not  plead  anything  but  an 
assignment  by  operation  by  law  in  respect  to  the 
assignment  from  the  Bank  for  Foreign  Commerce 
to  Fritz  Mandl,  that  no  other  form  of  assignment 
could  be  proved,  in  that  the  issue  as  to  the  actual 
assignment  was  created  by  the  evidence  without 
objection,  and  that  under  the  new  Federal  Rules, 
great  liberality  is  given  in  respect  to  the  pleadings, 
and  that  the  case  should  in  fact  be  tried  upon  its 
merits  irrespective  of  the  form  or  the  sufficiency  of 
the  pleadings. 

(21)  The  Court  further  erred  in  holding  that 
the  judgment  sued  upon  and  the  claim  on  which  it 
is  based  were  at  all  times,  since  the  rendition  of  the 
judgment  sued  upon,  the  proi)erty  of  May  Film 
A.  C,  in  that  under  the  German  law  and  under  and 
by  virtue  of  a  final  judgment  rendered  by  a  German 
Court  of  competent  jurisdiction  between  the  parties 
thereto,  it  was  conclusively  adjudicated  as  between 
the  two  and  only  claimants  to  the  said  claim  and 
judgment  that  the  same  belonged  to  Joe  May  and 
not  to  the  May  Film  A.  G.,  and  that  no  competent 
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evidence  was  offered  or  admitted  in  this  cause  to 
overcome  said  adjudication. 

(22)  The  Court  erred  in  holding  and  finding 
that  the  judgment  in  question  since  its  rendeition, 
has  been  and  now  is  enforceable  against  the  de- 
fendant only  by  the  May  Film  A.  Gr.,  in  that  May 
Film  A.  G.  no  longer  was  or  is  the  owner  of  said 
judgment  or  claim  upon  which  it  is  based,  and  that 
the  same  was  transferred  from  the  May  Film  A.  G. 
to  Joe  May;  firstly,  by  purchase  and  assign- 
ment, [54]  and  most  certainly  by  the  aforemen- 
tioned declaratory  judgment  thereafter  assigned  by 
Joe  May  to  the  Bank  for  Foreign  Commerce,  and 
by  the  Bank  for  Foreign  Commerce  to  Fritz  Mandl, 
and  by  Fritz  Mandl  to  Union  Bank  and  Trust  Co., 
and  by  the  Union  Bank  and  Trust  Co.  to  the 
plaintiffs. 

(23)  The  Court  further  erred  in  holding  and 
finding  that  under  and  by  virtue  of  the  law  of  the 
German  Beich,  the  said  declaratory  judgment  had 
no  effect  upon  the  rights  of  the  defendant  herein 
in  respect  to  the  claim  referred  to  in  the  judgment, 
or  in  respect  to  the  ownership  of  the  claim,  and  was 
not  and  is  not  evidence  against  either  of  the  de- 
fendants herein  of  any  of  the  facts  or  issues  deter- 
mined or  purported  to  be  determined  therein,  in 
that  the  said  declaratory  judgment  under  German 
law  was  admittedly  binding  and  conclusive  between 
the  parties,  and  under  the  law  of  this  State,  ad- 
missible in  evidence  as  a  monument  of  title  on  be- 
"half  of  the  plaintiffs,  and  constitutes  prima  facie 
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evidence  on  behalf  of  the  i)laintiffs  and  against  the 
defendant,  since  the  defendant  was  not  claiming 
ownership  of  the  claim  and  judgment  sued  upon 
adverse  to  the  plaintiffs,  or  any  of  plaintiffs'  prede- 
cessors, and  said  defendant  offered  no  competent 
evidence  overcoming  the  adjudication  of  said  judg- 
ment, and  since  by  reason  of  the  judgment,  May 
Film  A.  G.  could  not  and  cannot  claim  ovvmership 
in  and  to  the  claim  and  judgment  sued  upon  herein, 
Universal  Pictures  Company,  Inc.,  most  certainly 
cannot  do  so  for  and  on  behalf  of  said  May  Film 
A.  G. 

(24)  The  Court  erred  in  holding  and  finding 
that  under  and  by  virtue  of  the  law  of  the  German 
Eeich,  Joe  May  did  not  acquire  or  succeed  to  the 
ownership  of  any  part  of  the  judgment  sued  upon 
herein,  or  to  any  part  of  the  claim  upon  v/hich  said 
judgment  was  based,  in  that  the  aforementioned 
declaratory  judgment  admittedly,  conclusively 
adjudicated  between  the  May  Film  A.  G.  and  Joe 
May,  [55]  the  only  parties  claiming  o\\^lership  to 
the  said  judgment  and  claim,  that  Joe  May  and 
not  May  Film  A.  G.,  was  the  owner  of  the  claim 
and  judgment  and  that  any  opinion  evidence  as  to 
the  force  and  effect  of  said  judgment  was  and  is 
inadmissible. 

(25)  The  Court  further  erred  in  finding  that 
the  facts  upon  which  it  was  claimed  that  Joe  May 
acquired  the  ownership  of  said  judgment  were  In- 
sufficient under  German  law  to  transfer  or  vest  the 
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ownership  of  the  judgment  and  the  claim  upon 
which  it  was  based  in  Joe  May,  in  that  such  finding 
was  and  is  based  upon  incomjietent  opinion  evi- 
dence and  is  in  direct  contradiction  to  a  final  judg- 
ment between  the  two  claimants  adjudicating  the 
ownershij)  in  Joe  May,  to-wit,  the  aforementioned 
declaratory  judgment. 

(26)  The  Court  erred  in  holding  and  finding 
that  the  Kammergericht  found  that  the  claim  which 
is  the  foundation  of  the  judgment  sued  upon  herein 
was  not  transferred  to  or  acquired  by  Joe  May  and 
that  said  finding  was  and  is  conclusive  determina- 
tion of  that  issue  as  between  Universal  Pictures 
and  its  successors  and  May  Film  A.  G.  and  its  suc- 
cessors on  the  other  hand,  in  that  the  said  Kammer- 
gericht did  not  in  fact  find  that  Joe  May  was  not 
the  owner  of  the  said  claim  and  that  the  only  issue 
between  the  parties  in  that  action,  to-wit :  May  Film 
A.  Gr.  and  Universal,  was  the  issue  as  to  whether 
May  Film  A.  G.  was  the  proper  plaintiff,  and  that 
the  said  decision  and  judgment  of  the  Kammer- 
gericht does  not  either  under  German  law  or  under 
the  law  of  California,  constitute  an  adjudication 
that  May  Film  A.  G.  and  not  Joe  May  in  fact  owned 
the  claim,  for  the  reason  as  to  the  rights  between 
Joe  May  and  May  Film,  A.  G.,  the  same  were  not 
adjudicated  in  the  said  Kammergericht  action,  since 
Joe  May  and  May  Film,  A.  G.  were  not  adverse 
parties,  and  Universal  did  not  claim  ownership  in 
itself,  and  therefore  the  Court  could  not  adjudicate 
as  between  May  Film  and  Joe  May,  the  ownership 
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of  the  said  claim,  and  the  claimants  to  the  owner- 
ship [56]  of  said  claim  were  May  Film  A.  G.  and 
Joe  May,  and  the  rights  as  between  themselves  could 
not  be  litigated  in  an  action  wherein  Joe  May  was 
not  a  party  and  particularly  wherein  Joe  May  and 
May  Film  A.  G.  were  not  adverse  parties.  Fur- 
thermore the  statement  in  the  said  Kammergericht 
upon  which  the  Court  purports  to  make  its  finding, 
was  and  is  only  dictum  and  unnecessary  to  the  de- 
cision, and  even  though  the  Court  may  construe  the 
Kammergericht  judgment  as  determining  the  own- 
ership as  of  July  22,  1932,  nevertheless  such  a  find- 
ing could  not  constitute  a  conclusive  finding  as  to 
the  ownership  of  the  judgment  at  any  date  there- 
after, and  that  the  declaratory  judgment  being  con- 
clusive between  the  two  claimants,  to-wit:  May  Film 
A.  G.  and  Joe  May,  rendered  at  a  subsequent  date, 
would  and  must  nullify  any  finding  by  this  Court 
as  to  the  issue  of  res  adjudicata,  for  said  declara- 
tory judgment  having  occurred  subsequent  to  the 
rendition  of  the  Kammergericht  judgment,  would 
be  equivalent  to  an  assignment  from  May  Film 
A.  G.  to  Joe  May  as  of  the  date  of  the  rendition 
of  the  declaratory  judgment,  and  such  evidence 
would  be  prima  facie  evidence  in  favor  of  the  plain- 
tiffs and  against  the  defendant  herein  as  to  the 
ownership  of  the  judgment  sued  upon  and  the  claim 
upon  which  it  is  based,  at  a  date  subsequent  to  the 
Kammergericht  judgment. 

(27)     The   Court  further  erred  in  holding  and 
finding  that  under  the  laws  of  the  German  Reich, 
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none  of  the  transactions  between  the  Bank  for 
Foreign  Commerce  and  Fritz  Mandl  had  the  eifect 
of  transferring  to  or  vesting  in  Fritz  Mandl  the 
claim  and  judgment  sued  ux)on  herein,  in  that,  the 
undisputed  facts  having  shown  that  the  said  judg- 
ment was  placed  with  the  Bank  for  Foreign  Com- 
merce as  security  and  Fritz  Mandl  having  guaran- 
teed the  payment  of  the  claim  for  which  the  judg- 
ment had  been  assigned  as  security,  and  Fritz 
Mandl  having  been  called  upon  to  pay  and  having 
paid  the  claim  for  which  the  judgment  had  been 
given  as  security,  under  the  German  [57]  law,  Fritz 
Mandl  was  entitled  to  receive  hy  operation  of  law 
an  assignment  of  the  security  as  well  as  the  debt 
which  he  was  called  upon  to  pay,  and  the  defendant 
having  offered  no  evidence  showing  that  the  facts 
which  constitute  the  basis  of  the  assignment  to 
Fritz  Mandl  of  the  said  judgment  sued  ux)on,  in 
fact  did  not  exist,  the  finding  of  the  Court  to  the 
contrary  is  erroneous  and  contrary  to  the  law  and 
to  the  evidence. 

(28)  The  Court  erred  in  finding  that  the  facts 
as  a  result  of  which  it  is  claimed  that  Fritz  Mandl 
acquired  or  succeeded  to  the  judgment  or  claimed 
sued  upon  herein  did  not  have  the  effect  under  the 
law  of  German  of  transferring  to  or  vesting  in  the 
said  Fritz  Mandl  any  part  of  the  right,  title  or 
interest  of  the  said  Bank  for  Foreign  Commerce  in 
and  to  the  said  judgment  or  claim,  in  that,  imder 
the  law  of  the  German  Reich,  particularly  Section 
774   of   the   German   Civil   Code,   such   facts   were 
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sufficient  under  said  German  law  to  transfer  tlie 
claim  and  judgment  sued  ui)on  in  its  entirety  to 
Fritz  Mandl,  and  that  the  authorities  cited  by  the 
defendant  to  the  effect  that  it  was  necessary  for  the 
bank  to  make  an  actual  written  assignment  of  the 
said  judgment  and  claim  to  Fritz  Mandl,  was  not 
and  is  not  applicable  herein.  Furthermore  the  facts 
in  the  case  at  bar  show  that  under  Section  409  of 
the  German  Civil  Code  and  under  and  by  virtue  of 
the  letter  dated  February  25,  1936,  that  there  was 
an  actual/.//  assignment  of  the  said  claim  to  Fritz 
Mandl. 

(29)  The  Court  erred  in  failing  to  find  upon  the 
issues  raised  in  defendant's  first  and  second  affir- 
mative defenses,  in  that  it  is  necessary  for  the 
Court  to  find  upon  all  material  issues  of  the  case, 
and  evidence  having  been  offered  and  introduced 
in  respect  to  said  affirmative  defenses,  and  the 
Court  having  amiounced  that  said  evidence  was  in- 
sufficient to  support  the  same,  the  Court  should 
have  made  a  finding  upon  said  affirmative  de- 
fenses, [58]  and  each  of  them,  in  favor  of  the  plain- 
tiffs and  against  the  defendant  herein. 

(30)  The  evidence  in  this  case  is  insufficient  to 
justify  and /or  support  the  decision  and  judgment 
rendered  herein,  but  in  fact  is  contrary  thereto  in 
the  following  particulars: 

(a)  That  there  is  no  evidence  proving  or  tend- 
ing to  prove  that  that  portion  of  Finding  of  Fact 
No.  Ill  to  the  effect  that  under  and  bv  virtue  of  the 


54  John  Luliring,  et  al. 

law  of  the  German  Reich,  said  judgment  and  the 
elaim  on  which  it  was  based,  were  at  all  times  since 
and  have  remained  the  property  of  May  Film  A.  G. 
and  in  the  German  Reich  and  by  virtue  of  the  law 
of  that  Country,  said  judgment  at  all  times  since 
its  rendition  has  been  and  is  now  enforceable 
against  the  judgment  debtor,  or  its  successors,  only 
by  the  May  Film  A.  G.,  the  judgment  creditors,  in 
that:  the  evidence  in  this  action  shows  that  under 
and  by  virtue  of  the  aforementioned  declaratory 
judgment,  the  judgment  sued  upon  and  the  claim 
upon  which  it  is  based,  belonged  to  Joe  May  and 
not  to  May  Film  A.  G.,  and  the  opinion  testimony 
of  the  defendant's  witnesses  based  upon  /?potheti- 
cal  questions,  was  inconi]3etent  to  impeach  said 
judgment,  and  the  same  does  not  constitute  any  evi- 
dence upon  which  the  aforementioned  Finding  can 
be  supported,  and  the  aforementioned  Finding  is  in 
fact,  contrary  to  the  evidence  in  this  case.  Fur- 
thermore the  evidence  shows  that  under  the  laAv  of 
Germany,  the  aforementioned  declaratory  judg- 
ment was  valid,  binding  and  conclusive  upon  the 
parties  thereto,  and  under  such  German  law  and 
judgment,  the  judgment  and  claim  in  question  be- 
longed to  Joe  May  and  not  May  Film  A.  G.  and 
could  be  enforced  by  the  owner  thereof  by  obtain- 
ing from  the  proper  Court  the  so-called  execution 
clause. 

(b)     That    there    is    no    evidence    in    this    case 
provin<^  or  tending  to  prove  that  that  portion  of 
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Finding  No.  IV  to  the  effect  that  under  and  by 
virtue  of  the  law  of  the  German  Reich,  said  [59] 
declaratory  judgment  had  no  effect  upon  the  rights 
of  the  defendant  in  respect  to  the  claim  referred  to 
in  said  judgment,  or  in  respect  to  the  ownership  of 
said  claim,  and  was  and  is  not  evidence  as  against 
the  defendant  herein,  or  any  of  the  facts  0/  issues 
determined  or  purported  to  be  determined  therein, 
in  that,  the  purported  evidence  attempting  to  sup- 
port such  a  find  is  incompetent  opinion  evidence 
attempting  to  show  that  the  said  judgment  was 
erroneous  as  a  matter  of  law,  notwithstanding  that 
the  judgment  admittedly  was  binding,  conclusive 
and  tinal  as  between  the  parties  thereto,  and  since 
as  the  evidence  shows  that  the  defendant  herein  at 
no  time  claimed  ow^nership  to  the  judgment  adverse 
to  the  plaintiffs  or  any  of  plaintiffs'  predecessors, 
said  defendant  could  not  show  that  asb  between  the 
claimants  to  the  ownership  of  said  judgment  that 
the  said  judgment  was  erroneous,  and  that  is  in 
effect  what  the  defendant  attempted  to  show  by  its 
opinion  testimony,  and  the  aforementioned  Finding 
is  in  fact  contrary  to  the  evidence  in  the  case,  to- 
wit:  the  adjudication  found  in  the  aforementioned 
declaratory  judgment. 

(c)  There  is  no  evidence  proving  or  tending  to 
prove  Finding  No.  V,  reference  to  which  is  hereby 
respectfully  made,  in  that,  the  only  purported  evi- 
dence offered  in  respect  thereto  by  defendants  is 
opinion  evidence  based  ujDon  hypothetical  questions 
and  not  upon  the  facts  in  the  case,  and  attempts 
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to  impeach  an  admittedly  final  and  conclusive  judg- 
ment between  the  parties  to  the  said  judgment,  to- 
wit:  the  only  claimants  as  to  the  ownership  of  the 
judgment  sued  upon  and  the  claim  upon  which  it 
is  based,  and  since  said  Finding  is  contrary  to  the 
adjudication  found  in  the  declaratory  judgment,  it 
is  contrary  to  the  evidence  in  this  case. 

(d)  There  is  no  evidence  proving  or  tending  to 
prove  that  Finding  VI,  reference  to  which  is  here- 
by respectfully  made,  in  that  no  evidence  whatso- 
ever was  offered  by  the  defendant  to  prove  or  [60] 
tending  to  prove  that  the  said  judgment  of  the 
Kammergericht  referred  to  therein  was  and  is  con- 
clusive determination  as  between  Universal  Pic- 
tures Corporation  and  its  successors  on  the  one 
hand  and  May  Film  A.  G.  and  its  successors  on  the 
other  handS;,  as  to  the  ownership  of  the  claim  sued 
upon  in  said  action,  and  the  judgment  itself  shows 
that  the  sole  issue^i  determined  by  the  Kammer- 
gericht affecting  ownership  of  the  claim  was  that 
the  plaintiff,  May  Film  A.  Gr.  was  the  proper  plain- 
tiff and  did  not  go  any  further,  and  could  and  did 
not  affect  the  ownership  of  the  claim  as  between 
the  claimant,  Joe  May  and  May  Film  A.  G.,  for  Joe 
May  was  not  a  i3arty  thereto,  and  if  in  any  way 
C(mnected  with  said  action,  was  not  an  adverse 
party  to  May  Film  A.  G.,  and  in  order  to  constitute 
res  adjudicata,  it  would  have  been  necessary  for  the 
Kammergericht  to  have  Joe  May  and  May  FiJm 
A.  G.  adverse  parties  in  order  to  determine  their 
rights  as  to  the  ownership  of  the  claim ;  it  was,  how- 
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ever,  not  necessary  for  the  Kammergericht  to  have 
Joe  May  a  party  to  said  action  in  order  to  deter- 
mine that  May  Film  could  continue  with  the  action 
as  the  proper  party  plaintiff,  and  the  evidence  fur- 
ther shows  that  the  said  Kammergericht  judgment 
was  not  conclusive  and  res  ad  judicata  as  between 
Joe  May  and  May  Film  A.  G.  respecting  the  owner- 
ship of  the  judgment  sued  upon  and  the  claim  upon 
which  it  is  based,  in  that  the  evidence  shows  that 
under  the  German  law  and  by  the  aforementioned 
declaratory  judgment,  it  was  determined  that  the 
Kammergericht  judgment  was  not  res  adjudicata 
as  to  the  issue  of  ownership  between  May  Film 
A.  G.  and  Joe  May,  and  that  in  an  action  wherein 
their  respective  rights  were  adjudicated  and  where- 
in Joe  May  and  May  Film  A.  G.  were  adverse 
parties,  it  was  conclusively  adjudged  under  German 
law  that  Joe  May  and  not  May  Film  A.  G.  was  the 
owners  of  said  judgment  and  claim;  therefore  the 
aforementioned  Finding  is  also  contrary  to  the 
evidence. 

(e)  There  is  no  evidence  proving  or  tending  to 
prove  Finding  No.  VII,  reference  to  which  is  here- 
by respectfully  made,  in  [61]  that  defendants  of- 
fered no  testimony  whatsoever  to  refute  plaintiffs' 
claims  that  the  aforementioned  claim  and  judgment 
was  assigned  to  the  Bank  for  Foreign  Commerce 
as  security  for  a  debt  of  May  6^ilm  A.  G.  by  its 
owner,  Joe  May;  that  Fritz  Mandl  became  a  surety 
upon  said  obligation  of  Joe  May  and  was  called 
upon  and  did  pay  the  obligation  and  that  therefore 
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under  the  German  law,  Fritz  Mandl  was  entitled 
to  and  did  succeed  to  all  the  rights,  including  the 
ownership  of  the  judgment  in  question,  which  the 
evidence  showed  to  be  the  facts,  and  the  evidence 
further  showed  that  there  was  in  fact  an  assign- 
ment from  the  Bank  for  Foreign  Commerce  to 
Fritz  Mandl,  and  that  the  letter  in  question  con- 
stituted an  assignment  in  fact,  both  mider  German 
and  under  American  law;  therefore,  the  aforemen- 
tioned Finding  is  also  contrary  to  the  evidence  in 
the  case. 

(31)  The  said  decision  and  judgment  herein  is 
contrary  to  law  in  that: 

(a)  The  failure  of  this  Court  to  hold  that  the 
aforementioned  declaratory  judgment  constituted 
evidence  in  favor  of  the  plaintiff  and  against  the 
defendant  is  contrary  to  law,  in  that  under  the  law 
of  this  State  and  of  German,  the  aforementioned 
judgment  was  final,  binding  and  conclusive  between 
the  parties  thereto  and  constituted  prima  facie  evi- 
dence in  favor  of  the  plaintiff  and  against  the  de- 
fendants herein  in  support  of  the  plaintiff's  foun- 
dation or  chain  of  title. 

(b)  The  Court's  failure  to  hold  that  under  the 
facts  in  the  case  at  bar,  there  was  an  assignment 
by  operation  of  law  from  Bank  for  Foreign  Com- 
merce to  Fritz  Mandl  as  provided  by  the  German 
law,  is  contrary  to  law. 

(c)  The  Court's  failure  to  hold  that  there  was 
in  fact  an  actual  assignment  from  Bank  for  Foreign 
Commerce  to  Fritz  Mandl,  is  contrary  to  law,  both 
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under  the  German  and  American  law,  includ-  [62] 
ing  that  of  the  State  of  New  York  and  California. 

(d)  The  Court's  failure  to  hold  that  the  Kam- 
mergericht  judgment  was  not  res  adjudicata  upon 
the  issue  of  the  ownership  of  the  judgment  herein 
and  the  claim  upon  which  it  is  based,  is  contrary  to 
both  the  German  and  American  law. 

(e)  The  Court's  failure  to  find  that  the  trans- 
action had  between  Joe  May,  Bank  for  Foreign 
Commerce  and  Fritz  Mandl,  and  the  judgment  sued 
upon  herein  or  the  claim  upon  which  it  was  based^ 
had  the  effect  of  transferring  to  or  vesting  in  Fritz^ 
Mandl  the  right,  title  and  interest  in  and  to  the  said 
judgment  or  claim  sued  upon,  is  contrary  to  the 
law  of  Germany. 

(f)  The  Court's  failure  to  hold  that  there  was 
in  fact  an  actual  assignment  from  the  Bank  for 
Foreign  Commerce  to  Fritz  Mandl  is  contrary  to 
law,  both  of  the  law  of  Germany  and  of  the  United 
States. 

(g)  The  Court's  holding  that  the  plaintiffs  or 
any  of  the  predecessors  in  interest,  other  than  May 
Film  A.  G.,  have  any  right,  title  or  interest  in  or 
to  the  judgment  sued  upon  herein,  or  in  or  to  the 
claim  upon  which  said  judgment  is  based,  is  con- 
trary to  law  of  both  German  and  the  United  States 
and  of  this  State. 

(h)  The  Court's  failure  to  render  judgment  in 
favor  of  the  plaintiffs  and  against  the  defendant  is 
contrary  to  law. 
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(32)  In  the  event  a  new  trial  is  granted  herein, 
that  plaintiffs  will  seek  permission  of  the  Court  to 
amend  their  proceedings  to  allege  not  only  an  as- 
signment by  operation  of  law,  but  in  fact,  actual 
assignments  from  the  Bank  for  Foreign  Commerce 
to  Fritz  Mandl,  and  counsel  for  plaintiffs  is  in- 
formed and  believes,  and  upon  such  information 
and  belief  states  that  plaintiffs  will  be  able  to  obtain 
actual  assigimaents  from  each  and  every  predecessor 
in  interest  of  the  judgment  and  claimer/  sued  upon 
herein. 

(33)  The  Court  erred  in  permitting  the  de- 
fendant to  [63]  introduce  into  evidence  the  so-called 
judgment  between  U.  F.  A.  and  May  Film  A.  G., 
upon  the  theory  that  the  same  was  foundation  for 
a  writ  of  attachment  issued  in  said  action  against 
the  defendant's  predecessor's  herein,  and  since  the 
evidence  showed  that  the  said  writ  of  attachment 
was  meffectual  for  any  purpose,  the  allegations  and 
statements  contained  in  said  judgment,  to  which 
neither  Joe  May  or  any  of  the  successors  in  interest 
were  parties,  was  highly  prejudicial  in  that  said 
statements  were  made  therein  in  respect  to  Joe 
May  and  his  successors,  which  could  not  be  refuted 
by  the  said  Joe  May  or  any  of  his  successors,  since 
they  were  not  parties  thereto. 

(34)  That  by  reason  of  the  foregoing,  the  plain- 
tiffs respectfully  represent  that  it  would  be  in- 
equitable to  permit  the  said  decision  and  judgment 
rendered  herein  to  stand,  and  respectfully  pray  that 
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said  decision  and  judgment  be  reviewed,  reversed, 
vacated  and  set  aside,  and  for  such  other  and  fur- 
ther relief  as  may  be  just  and  proper^?/  i^^  ^^6 
premises. 

This  motion  will  be  based  uj^on  the  matters  here- 
in contained,  upon  the  minutes,  records  and  files  of 
said  action,  and  upon  the  affidavits  hereinafter  to 
be  served  and  filed  herein,  and  upon  the  points  and 
authorities  to  be  served  and  filed  herein. 

Dated  this  2nd  day  of  December,  1940. 

ELLIS  I.  HIESCHFELD, 
H.  A.  GEBHARDT, 
SAMUEL  W.  BLUM, 
By  SAMUEL  W.  BLUM, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  Dec.  2,  1940.  [64] 


[Title  of  District  Court  and  Cause.] 

State  of  California 

County  of  Los  Angeles — ss. 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
NEW  TRIAL 

Ellis  I.  Hirschf eld,  being  first  duly  sworn  on  oath, 
deposes  and  says: 

That  he  is  an  attorney  at  law,  duly  licensed  to 
practice  in  all  of  the  courts  of  the  State  of  Cali- 
fornia, as  well  as  the  above  entitled  Court,  and  that 
as  such  attorney  in  the  above  entitled  Court  he  ap- 
peared as  attorney  for  the  plaintiffs  in  the  above 
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entitled  action.  That  said  action  was  based  upon 
transactions  and  events  which  took  place  in  Ger- 
many beginning  in  1924,  with  subsequent  litigation 
thereon  which  finally  terminated  shortly  prior  to 
the  commencement  of  the  above  entitled  action.  That 
in  said  transaction  there  was,  among  other  things, 
an  assignment  of  a  claim  from  the  Bank  of  Foreign 
Commerce  to  one  Fritz  Mandl.  That  in  the  prepara- 
tion of  this  case  affiant  associated  with  him  one  Dr. 
H.  A.  Gebhardt,  for  the  reason  that  affiant  was  in- 
formed and  believed  that  said  Gebhardt  was,  in  ad- 
dition to  being  a  lawyer  authorized  to  practice  in 
the  Courts  of  the  State  of  California,  familiar  with 
German  law.  Affiant  was  informed  and  believes  that 
said  Gebhardt  was  at  said  time  and  still  is  acting 
as  general  [65]  counsel  for  the  Los  Angeles  offices 
of  the  German  Consulate,  and  because  of  the  posi- 
tion that  said  Gebhardt  occupied,  affiant  believed 
that  said  Gebhardt  could  and  would  furnish  affiant 
with  such  law  and  interpretations  thereof  existent 
in  Germany  at  the  times  applicable  in  the  above  en- 
titled action.  That  among  other  things  said  Geb- 
hardt advised  affiant  and  affiant  relied  thereon,  that 
under  the  facts  and  circumstances  of  this  case,  the 
aforesaid  assignment  from  the  Bank  for  Foreign 
Commerce  to  Fritz  Mandl  was  an  automatic  as- 
signment under  the  facts  and  circumstances  accord- 
ing to  German  law,  and  was  know^n  as  "an  assign- 
ment by  operation  of  law",  as  evidenced  by  Section 
774  of  the  German  Code  of  Law,  applicable  to  such 
transactions. 
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Affiant  further  states  that  said  Fritz  Mandl  had 
left  Germany  and  at  the  time  affiant  had  been  em- 
ployed in  this  action  said  Fritz  Mandl  was  residing 
in  Austria.  That  shortly  thereafter  Austria  became 
a  part  of  Germany,  under  such  conditions  as  made 
it  necessary  for  Mr.  Mandl  to  leave  the  country. 
Mr.  Mandl  was  not  heard  of  for  a  long  time,  until 
it  was  discovered  that  he  was  in  South  America  and 
was  making  a  short  trip  to  New  York.  Immedi- 
ately upon  ascertaining  said  facts,  affiant  established 
communications  with  said  Mandl  and  was  advised 
that  his  attorney  in  New  York  was  one  Mr.  Leo 
Taub.  Affiant  coimnunicated  with  said  attorney  Leo 
Taub  and  asked  him  to  make  arrangements  to  take 
the  deposition  of  Mr.  Mandl  (pursuant  to  stipula- 
tion between  counsel  for  defendant  and  affiant)  and 
said  Taub  was  instructed  by  affiant  to  obtain  fiom 
Mandl  all  information  respecting  the  subject  mat- 
ter of  this  litigation  that  he  could.  Your  affiant 
states  that  he  was  advised  and  believed  that  the 
Bank  for  Foreign  Commerce  was  no  longer  in  ex- 
istence in  Germany  and  that  any  information  that 
could  be  ordinarily  obtained  from  a  bank  was  no 
longer  available,  as  the  only  evidence  of  the  exis- 
tence of  said  bank  was  the  fact  that  its  assets  [66] 
have  been  sequestered  by  a  liquidator  and  that  none 
of  the  officers,  either  known  or  unknown,  were  avail- 
able. Affiant  further  attempted  to  communicate  with 
the  attorneys  for  plaintiffs'  original  assignors  in 
Germany,  and  upon  attempting  to  obtain  informa- 
tion as  to  the  whereabouts  your  affiant  was  informed 
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by  the  sources  from  whom  he  made  inquiry  that  be- 
cause some  of  the  lawyers  were  Jewish  that  they 
had  not  been  in  favor  with  the  Govermnent  and 
their  licenses  had  been  cancelled  and  they  could 
not  be  located.  Two  of  the  former  attorneys  were 
ascertained  by  your  affiant  by  information  furnished 
to  him,  to  be  dead.  Your  affiant  therefore  had  no 
source  of  information  during  the  preparation  for 
the  trial  other  than  said  Mandl;  a  Mr.  May,  who 
lived  in  Los  Angeles  and  who  was  working  for  one 
of  the  defendants  at  the  time  and  was  a  rather  un- 
willing witness,  particularly  in  view  of  the  fact  that 
defendaMs'  counsel  had  made  mention  of  the  fact 
that  said  Ma}^  appeared  to  be  too  interested  in  the 
case  and  that  the  defendant  was  unwise  in  keeping 
him  on  the  payroll.  Shortly  after  said  comments, 
said  May  was  no  longer  working  for  said  defendant 
and  gave  further  information  to  affiant.  Other  wit- 
ness whom  affiant  attemjjted  to  gain  information 
ii'omwsiS  one  E.  H.  Goldstein,  who  also  resided  in 
Los  Angeles  and  who  stated  that  he  still  owned 
shares  in  one  of  the  defendant  companies.  The  only 
other  witness  available  who  could  give  information 
was  one  Keller,  who  knew  nothing  about  the  bank 
transfer. 

Upon  receiving  notice  that  the  deposition  of 
Mandl  had  been  taken,  affiant  was  notified  b}^ 
Mandl's  New  York  attorney,  said  Taub,  that  Mr. 
Erich  Lenk  was  in  New  York  City  and  that  Mr. 
Lenk  was  a  former  officer  of  the  Bank.  Thereupon, 
pursuant   to   stipulation   between   counsel    for   the 
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parties  the  deposition  of  Lenk  was  ordered  taken. 

As  will  be  disclosed  by  the  Court  records,  the 
depositions  of  both  Mandl  and  Lenk  did  not  come 
to  Los  Angeles,  nor  did  any  [67]  copy  thereof  come 
to  your  affiant  until  shortly  before  the  trial,  the 
deposition  of  Mandl  preceding  the  deposition  of 
Lenk  by  a  few  days.  All  during  the  time  between 
the  taking  of  the  deposition  and  the  delivery  or 
furnishing  of  the  deposition  to  affiant,  your  affiant 
most  diligently  and  energetically  attempted  to  get 
said  Taub  to  complete  the  deposition  and  get  the 
same  sent  to  Los  Angeles.  That  delay  of  all  kinds 
occurred  without  fault  of  plaintiff  or  affiant.  That 
the  reason  for  the  delay  is  set  forth  in  the  affidavit 
of  said  Leo  Taub,  attached  to  this  affidavit. 

At  this  point  affiant  begs  to  draw  the  attention 
of  the  Court  to  affiant's  opening  remarks  on  the 
date  the  case  was  called  for  trial,  which  remarks  in 
substance  stated  that  the  depositions  had  just  ar- 
rived and  that  affiant  had  not  had  a  chance  to  ex- 
amine them,  and  further  the  Court  will  recall  that 
one  of  the  depositions  was  not  even  then  in  the  files 
and  that  the  clerk  of  the  Court  subsequently  left  the 
courtroom  and  found  the  deposition  in  a  place  other 
than  in  the  files.  Affiant  further  states  that  the  Hon- 
orable Trial  Court  stated  that  the  case  had  taken 
entirely  too  long  to  get  to  trial  and  that  the  case 
should  have  been  disposed  of  long  ago  and  that  it 
was  the  longest  pending  case  on  the  calendar  and 
that  the  calendar  should  be  cleaned  up.  That  said 
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remarks  of  the  Court  were  accepted  by  affiant  as 
being  tantamount  to  an  order  to  proceed. 

That  affiant  further  states  that  at  all  times  during 
the  trial  and  prior  thereto  he  was  not  advised  by 
anybody,  nor  did  he  have  any  then  known  means 
of  ascertaining  whether  there  had  ever  been  an  ac- 
tual assignment  of  the  claim  in  addition  to  the  let- 
ters and  testimony  that  had  been  submitted  in  evi- 
dence. That  shortly  after  the  judgment  of  the  Court 
had  been  rendered,  affiant  advised  said  May  and 
further  advised  one  Pinner,  a  German  attorney  who 
had  been  an  attorney  for  the  beforementioned  Bank, 
of  the  judg-  [68]  ment  of  this  Honorable  Court.  It 
will  be  remembered  by  this  Honorable  Court  that 
said  Pinner's  presence  became  first  known  during 
the  trial  of  this  action.  Such  statement  was  made 
to  this  Honorable  Court  at  the  time  of  trial.  Affiant 
further  states  that  Joe  May  notified  Mandl  that  one 
of  the  reasons  given  by  the  Court  for  its  decision 
was  the  absence  of  a  written  assignment  from  the 
Bank  to  Mandl.  That  thereafter  Mr.  May  received 
a  letter  from  Mr.  Lenk  advising  him  that  the  Bank 
had  in  fact,  subsequent  to  the  time  the  assignment 
b}^  operation  of  law  had  been  effected,  made  a  writ- 
ten assignment  of  the  claim  and  judgment  involved 
herein  to  said  Mandl.  Thereupon  your  affiant  im- 
mediately communicated  with  Mr.  Taub  in  New 
York  to  ascertain  if  in  fact  such  a  written  assign- 
ment had  been  made.  That  in  an  affidavit  filed 
concurrentlv  herewith,  by  Erich  W.  Lenk,  Mr.  Lenk 
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states  that  a  written  assignment  of  the  claim  and 
judgment  involved  herein  was  in  fact  made  and 
executed  hy  the  Bank  for  Foreign  Commerce  to 
Fritz  Mandl,  the  terms  of  which  are  set  forth  in 
said  affidavit  of  said  Lenk. 

Affiant  further  states  that  this  information  as 
to  an  actual  written  assignment  having  been  made 
was  made  known  to  affiant  for  the  first  time  by  said 
Joe  May  after  he  had  received  the  letter  from  Lenk 
above  referred  to.  Affiant  further  states  that  since 
he  did  not  suspect  or  know  at  any  time  during  the 
trial  of  the  action  or  prior  thereto  of  the  existence 
of  any  w^ritten  assignment  as  described  in  Lenk's 
affidavit,  filed  concurrently  herewith,  he  could  not 
have  known  or  did  not  direct  the  New  York  attor- 
ney Lenk's  de]30sition  to  develop  that  information 
in  the  deposition,  and  the  reason  why  Lenk  did  not 
disclose  the  same  prior  thereto  is  disclosed  in  his 
affidavit.  Affiant  further  states  that  he  believes  that 
said  New  York  attorney,  Taub,  could  not  or  should 
not  have  known  of  the  existence  of  a  written  assign- 
ment because  said  Taub  knew  nothing  about  the 
case  other  than  wdiat  information  had  been  fur- 
nished by  affiant.  [69] 

That  the  existence  of  the  written  assignment  upon 
a  new  trial  will  undoubtedly  produce  a  different 
result,  and  that  affiant  is  informed  by  said  Lenk, 
and  as  appears  in  the  affidavit  of  said  Lenk,  he, 
said  Lenk,  states  that  if  this  Honorable  Court  will 
grant  a  new  trial,  or  that  if  permission  is  granted 
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to  take  additional  evidence,  that  he  will  appear  in 
person  and  testify  to  the  facts  as  set  out  in  his 
affidavit. 

ilffiant  alleges  that  the  preparation  of  this  par- 
ticular type  of  case  was  one  of  extreme  difficulty, 
due  to  the  conditions  existing  in  Europe  and  due  to 
the  spreading  to  all  corners  of  the  earth  of  the  vari- 
ous persons  who  might  or  could  have  known  all  of 
the  facts,  and  begs  the  Court  to  consider,  among 
other  things,  the  fact  that  these  circumstances  took 
place  in  a  country  undergoing  dynamic  and  rapid 
changes,  where  attorneys  were  disbarred,  persons 
addresses  becoming  unknown,  others  forced  to  flee 
the  country,  leaving  their  belongings  and  documents 
in  the  hands  of  whoever  may  find  them.  That  at  the 
time  of  leaving  the  country  witnesses,  including  said 
Mandl,  had  personal  safety  on  their  minds,  together 
with  the  worry  of  re-establishing  themselves  else- 
w^her  »,  and  that  with  all  of  these  conditions  together 
with  time,  plus  the  known  faultiness  of  the  memory 
of  man,  together  with  the  lack  of  legal  knowledge 
on  the  part  of  the  layman,  it  could  well  be  under- 
stood why  Mandl  would  not  have  recalled  or  volun- 
teered the  information  as  to  a  written  assignment. 
Affiant  further  states  that  the  facts  which  have  been 
developed  by  the  affiants  filed  concurrently  here- 
with, were  not  known  by  the  plaintiffs  or  by  the 
Union  Bank  and  Trust  Company  of  Los  Angeles. 
Further  affiant  sayeth  not. 

ELLIS  I.  HIRSCHFELD 
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Subscribed  and  sworu  to  before  me  this  2nd  day 
of  January,  1941 
(Notarial  Seal)    HARVEY  HIESH 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed] :  Filed  Jan.  2,  1941  [70] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
NEW  TRIAL 

State  of  New  York 
City  of  New  York 
County  of  New  York — ss. 

Leo  Taub,  being  duly  sworn,  deposes  and  says: 

That  he  is  an  attorney  and  Counsellor-at-law  duly 
admitted  to  practice  in  the  Courts  of  the  State  of 
New  York. 

That  some  time  during  the  early  part  of  April, 
1940,  deponent  received  a  stipulation  authorizing 
the  taking  of  the  deposition  of  Fritz  Mandl,  a  wit- 
ness on  behalf  of  the  plaintiffs  herein,  which  depo- 
sition was  to  be  taken  in  the  City  and  State  of  New 
York. 

Action  thereupon,  deponent  examined  the  said 
witness  and  his  deposition  was  duly  prepared  and 
sworn  to  on  or  about  the  18th  day  of  April,  1940, 
before  the  Notary  Public  appointed  by  the  Court 
herein  under  the  terms  of  the  stipulation.  [71] 

At  about  that  time,  deponent  corresponded  wdth 
the  plaintiff's  attorney  in  Los  Angeles,  California 
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regarding  the  taking  of  the  deposition  of  another 
witness,  Dr.  Erich  Lenk. 

Deponent  held  the  forwarding  of  the  deposition 
of  the  witness,  Fritz  Mandl,  because  certain  Ex- 
hibits had  been  marked  in  evidence  or  had  been 
identified  in  connection  with  the  deposition  of  Fritz 
Mandl  and  the  same  Exhibits  were  needed  in  the 
taking  of  the  deposition  of  the  other  witness,  Dr. 
Erich  Lenk. 

Subsequently  thereto,  deponent  received  a  stipu- 
lation authorizing  him  to  take  the  deposition  of  the 
witness.  Dr.  Erich  Lenk. 

However,  the  address  of  such  Dr.  Erich  Lenk  was 
not  known  to  deponent  and  he  thereupon  communi- 
cated with  Mr.  Fritz  Mandl  who  at  that  time  had 
returned  to  Buenos  Aires,  Argentina,  his  place  of 
residence. 

At  about  the  same  time,  deponent  undertook  sev- 
eral professional  "rips  to  various  Central  American 
countries  including  Haiti  and  Cuba  and  it  was  for 
that  reason  that  the  taking  of  the  deposition  of  the 
witness.  Dr.  Erich  Lenk,  was  delayed. 

Deponent  then  received  an  urgent  letter  from  the 
plaintiff's  attorney  which  stated  that  the  case  had 
been  set  for  trial  within  a  short  period  of  time  and 
deponent  then  immediately^  prepared  the  deposition 
of  the  witness,  Dr.  Erich  Lenk  and  forwarded  both 
the  Mandl  and  Lenk  depositions,  together  with  the 
Exhibits  to  the  Court.  [72] 

The  above  stated  facts  are  the  reasons  why  the 
two  depositions  of  Mr.  Fritz  Mandl  and  Dr.  Erich 
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Lenk  referred  to  herein  were  not  sent  to  the  Court 
previously. 

LEO  TAUB 

Sworn  to  before  me  this  17th  day  of  December, 
1940. 

EDWARD  H.  SNYDER 

Notary  Public  Kings  Co.  Clk's  No.  479,  Reg.  No. 
2531  N.  Y.  Co.  Certificates  filed  in  Clk's  No.  1320, 
Reg.  No.  2S803. 

Commission  expires  March  30,  1942. 

No.  83212 

State  of  New  York 
County  of  New  York — ss. 

I,  Archibald  R.  Watson,  County  Clerk  and  Clerk 
of  the  Supreme  Court,  New  York  County,  the  same 
being  a  Court  of  Record  having  by  law  a  seal,  do 
hereby  certify,  that  Edward  H.  Snyder  whose  name 
is  subscribed  to  the  annexed  deposition,  certificate 
of  acknowledgment  or  proof,  was  at  the  time  of  tak- 
ing the  same  a  Notary  Public  acting  in  and  for  said 
County,  duly  commissioned  and  sworn,  and  qualified 
to  act  as  such;  that  he  has  filed  in  the  Clerk's  office 
of  the  County  of  New  York  a  certified  copy  of  his 
appointment  and  qualifications  as  a  Notary  Public 
for  the  County  of  Kings  with  his  autograph  signa- 
ture ;  that  as  such  Notary  Public  he  was  duly  auth- 
orized by  the  laws  of  the  State  of  New  York  to 
protest  notes,  to  take  and  certify  depositions,  to 
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administer  oaths  and  affirmations,  to  take  affidavits 
and  certify  the  acknowledgment  or  proof  of  deeds 
and  other  written  instruments  for  lands,  tenements 
and  hereditaments,  to  be  read  in  evidence  or  record- 
ed in  this  State.  And  further,  that  I  am  well  ac- 
quainted with  the  handwriting  of  such  Notary  Pub- 
lic, or  have  compared  the  signature  of  such  officer 
with  his  autograph  signature  tiled  in  ni}^  office,  and 
believe  that  the  signature  to  the  said  annexed  in- 
strument is  genuine. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  the  said  Court  and  County, 
this  24  day  of  Dec,  1940. 

[Seal]  ARCHIBALD  R.  WATSON 

County  Clerk  and  Clerk  of  the  Supreme  Courts 
New  York  County. 

[Endorsed] :  Filed  Jan.  2,  1941.  [73] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 

NEW  TRIAL 

State  of  New  York 
City  of  New  York 
County  of  New  York — ss. 

Erich  W.  Lenk,  being  duly  sworn,  deposes  and 
says: 

That  he  resides  at  1781  Riverside  Drive,  New 
York  City. 
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That  deponent  is  the  same  person  who  heretofore 
executed  a  deposition  in  the  above  entitled  action. 

Deponent  obtained  his  degree  of  "Dr.  Jur."  in 
the  City  of  Innsbruck,  Austria,  during  the  year  1922. 

From  the  year  1927  and  until  April,  1937,  depon- 
ent was  connected  with  the  "Bank  duer  Auswaerti- 
gen  Handel,  Aktiengesellschaft"  in  the  City  of  Ber- 
lin, Germany.  The  capacities  of  deponent,  while  con- 
nected wdth  the  said  bank  were  at  different  times, 
and  successively  the  following : — Assistant  to  the  sec- 
retary;  Vice-President  (Prokurist)  ;  Manager  of  the 
Legal  and  Loan  Departments;  Member  of  the  Pres- 
idential Committee  (Vorstandsmitglied)  ;  and  fin- 
ally, sole  Liquidator. 

During  the  said  period  of  connection  with  the 
above  mentioned  bank,  deponent  was  in  charge  of, 
and  fully  familiar  with  a  [74]  transaction  which 
concerned  Mayfilm,  A.  G.,  Joe  May,  Julius  Aussen- 
berg,  Mrs.  Mia  May  and  Fritz  Mandl. 

This  transaction  took  the  following  foim:— In 
the  latter  part  of  the  year  1930,  the  above  mentioned 
bank  granted  a  loan  of  approximately  80,000.00  to 
100,000.00  R.M.  to  the  Mayfilm  A.  G.  in  Berlin.  This 
loan  was  secured  by  an  acceptance  for  100,000.00 
R.M.  signed  by  Joe  May,  Director  of  Mayfilm  Cor- 
poration, and  endorsed  by  himself,  his  wife,  Mia 
May,  and  the  other  Director  of  the  corporation, 
Julius  Aussenberg,  and  a  written  guaranty  by  Fritz 
Mandl. 

In  addition,  the  bank,  received  as  collateral  sev- 
eral items  of  personal  property,  among  which  was 
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a  claim  held  by  Joe  May  against  Universal  Pic- 
tures Corp.  in  the  United  States.  The  major  part 
of  the  loan  was  not  paid  when  due  and  the  bank 
exercised  its  rights  as  against  the  guarantor,  Fritz 
Mandl,  and  charged  his  account  with  the  bank,  with 
the  outstanding  amount  of  the  loan  plus  interest. 

The  loan  having  been  satisfied,  the  bank  trans- 
ferred and  assigned  to  Fritz  Mandl  all  of  the  col- 
lateral which  it  held  as  security  for  the  loan  includ- 
ing the  claim  against  Universal  Pictures. 

This  was  done  in  the  following  manner: — On  the 
26th  day  of  February,  1936,  I  in  my  official  capacity 
advised  Universal  pictures  that  by  reason  of  Mr. 
Mandl 's  satisfaction  of  the  obligation  to  the  bank, 
he,  Mr.  Mandl,  had  become  subrogated  to  the  bank's 
claim  against  Universal  Pictures  Corp.  This  letter 
was  sent  by  me  on  behalf  of  the  bank  and  was  coun- 
tersigned by  another  officer  of  the  bank  as  was  cus- 
tomary with  this  type  of  document.  (This  letter 
is  marked  plaintiff 's  ' '  Exhibit  I ' ') 

This  letter  was  sent  to  Universal  to  put  them  on 
notice  as  to  the  disposition  of  the  claim  pending 
receipt  of  permission  to  execute  a  written  assign- 
ment. This  was  done  to  prevent  Universal  from  pay- 
ing out  to  any  other  person.  It  was  my  belief,  based 
upon  the  legal  [75]  opinion  of  the  bank's  attorney, 
that  Mr.  Mandl  succeeded  automatically  to  the 
bank's  interest  in  the  claim  against  Universal  Pic- 
tures by  virtue  of  Par.  774  B.G.B.  However,  it  was 
thought  best  to  secure  in  addition,  an  official  per- 
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mission  of  the  Government's  Foreign  Exchange 
Control  Office  and  then  to  execute  a  written  assign- 
ment to  Mr.  Fritz  Mandl. 

I,  personally,  acting  in  my  capacity  as  a  member 
of  the  Presidential  Committee,  (Vorstandsmitglied) 
instructed  Dr.  Hans  Schoene,  an  expert  in  foreign 
exchange  matters,  to  apply  on  behalf  of  the  Bank, 
to  the  German  Foreign  Exchange  Control  Office 
(Devisenstelle)  at  Berlin,  to  obtain  official  permis- 
sion for  the  execution  of  the  formal  transfer  and 
assignment  to  Mr.  Fritz  Mandl  of  the  claim  against 
Universal  Pictures. 

This  permission  was  obtained  shortly  after  the 
notice  had  been  sent  to  Universal  Pictures  and  in 
pursuance  of  such  notice,  I  prepared  the  formal 
assignment  to  Mr.  Mandl.  This  was  embodied  in  a 
letter. 

The  following  is  substantially  the  contents  of  that 
letter  to  the  best  of  my  recollection: — 

As  collateral  for  our  claim  against  the  May 
Film  A.  G.  Berlin,  Mr.  Joe  May  has  assigned 
to  our  bank  on  February  9th,  1933,  a  claim 
against  Universal  Pictures  Corp.,  (New  York) 
a  claim  of  R.M.  50,000,  plus  2%  interest  above 
the  discount  rate  of  the  Reich  Bank. 

Whereas,  the  said  loan  was  not  fully  repaid 
w^hen  due,  and  whereas,  we  have  invoked  your 
guaranty  for  our  claim  against  the  May  Film 
A.  G.  regarding  the  principal  plus  interest,  and 
w^hereas   you   have   satisfied    our   claim   under 
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your  guaranty,  we  herewith  transfer  and  assign 
(with  permit  of  the  Foreign  Exchange  Control 

Office,  Berlin  No ,  Dated )    this  claim 

against  Universal  Pictures  Corp.  (New  York) 
to  you. 

Signed. 

This  letter  as  signed  by  me  on  behalf  of  the  bank 
and  was  countersigned  by  another  officer  of  the 
bank  as  was  customary  with  this  type  of  document 
and  it  was  notarized  and  documentary  stamps  af- 
fixed. [76] 

This  letter  contained  the  number  and  date  of  the 
permit  issued  by  the  Foreign  Exchange  Control 
Office. 

My  recollection  of  the  contents  of  this  letter  is 
based  upon  the  following: —  The  bank  at  all  times 
used  a  form  of  transfer  and  assignment  of  which 
the  foregoing  is  a  copy.  Since  I  know  of  my  own 
knowledge  that  such  a  transfer  and  assignment  was 
executed,  I  can  readily  affirm  that  the  foregoing 
constitutes  in  substance  the  instrument  by  which 
the  claim  was  transferred  and  assigned. 

Deponent  knows  of  his  own  knowledge  that  a  copy 
of  the  written  assignment  which  was  mailed  to  Fritz 
Mandl  was  retained  by  the  bank  in  its  files  but  I 
do  not  know  if  it  is  still  there.  In  view  of  the  sub- 
sequent liquidation  of  the  bank,  it  will  be  impossible 
to  obtain  that  copy.  However,  I  do  know  that  such 
a  document  was  in  fact  executed  by  the  bank;  that 
a  copy  thereof  was  originally  retained  by  the  bank 
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and  that  the  foregoing  is  a  true  and  accurate  state- 
ment of  the  contents. 

I  did  not  testify  concerning  the  written  assign- 
ment as  I  was  at  no  time  asked  about  it  upon  my 
deposition.  I  merely  answered  questions  put  to  me. 
At  no  time  j^rior  thereto  did  I  have  an  opportunity 
of  discussing  the  facts  with  Mr.  Taub,  who  was  him- 
self unacquainted  with  the  details  of  the  transaction. 

Deponent  hereby  expresses  his  willingness  to  ap- 
pear before  this  Honorable  Court  if  a  new  trial  is 
granted  or  if  permission  is  granted  to  take  addi- 
tional evidence,  and  to  testify  in  person  to  the  facts 
as  stated  hereinabove. 

EEICH  W.  LENK 

Sworn  to  before  me  this  28th  day  of  December, 
1940. 

EDWARD  H.  SNYDER 

Notary  Public  Kings  Co.  Clk's  No.  479.  Reg.  No. 
2531  N.  Y.  Co.  Clk's  No.  1320,  Reg.  No.  2S803. 

Commission  expires  March  30,  1942. 

[Endorsed] :  Filed  Jan.  2,  1941.  [77] 
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[Title  of  District  Court  and  Cause.] 

State  of  California 
County  of  Los  Angeles — ss. 

AFFIDAVIT  OF  HERMAN  F.  SELVIN  IN  OP- 
POSITION  TO   MOTION   FOR   NEW   TRIAL 

Herman  F.  Selvin,  being  first  duly  sworn,  deposes 
and  says : 

I  am  an  attorney-at-law  duly  licensed  to  practice 
in  the  courts  of  the  state  of  California  and  in  the 
above-entitled  court.  I  am  a  member  of  the  firm  of 
Loeb  and  Loeb,  attorneys  for  defendant  Universal 
Pictures  Company,  Inc.  herein  and  as  such  I  have 
been  in  charge  of  the  preparation  and  defense  of 
the  within  action.   [78] 

1.  The  real  party  in  interest  in  the  within  liti- 
gation, that  is,  the  person  having  full  control  of  the 
litigation  and  the  person  to  whom  the  proceeds 
thereof,  if  any,  would  be  payable  is  Fritz  Mandl, 
being  the  same  Fritz  Mandl  referred  to  in  the  affi- 
davits in  support  of  motion  for  new  trial.  This 
statement  is  based  upon  statements  made  to  me  by 
Mr.  Ellis  I.  Hirschfeld,  attorney  for  plaintiffs,  and 
upon  correspondence  addressed  to  the  defendant  in 
the  within  action  by  Mr.  Hirschfeld,  and  upon  my 
personal  knowledge  of  the  situation.  In  that  regard 
it  should  be  noted  that  plaintiffs  are  assignees  of 
the  Union  Bank  &  Trust  Co.  of  Los  Angeles,  which 
in  turn  is  an  assignee  of  Fritz  Mandl.  The  interest 
of  the  Union  Bank  &  Trust  Co.  of  Los  Angeles,  and 
therefore  that  of  the  plaintiffs,  was  purely  that  of 
an  assignee  for  purposes  of  collection,  as  is  indi- 
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cated  b}-  a  letter  dated  November  25,  1939  addressed 
by  Mr.  Hirschfeld  to  Mr.  Edward  Muhl,  an  em- 
ployee of  the  defendant,  in  which  letter  the  follow- 
ing statement  appears: 

"For  your  further  information,  the  instruc- 
tions from  Mr.  Mandl  to  the  Union  Bank  pro- 
vides (sic)  simply  for  the  payment  to  me  of  the 
attorney's  fees  in  the  action  in  the  event  we  are 
successful,  and  for  the  remitting  to  him  of  the 
balance." 

2.  In  a  letter  addressed  to  the  defendant  by  Mr. 
Hirschfeld  dated  March  26, 1936,  the  following  state- 
ments, among  others,  are  made: 

"This  is  to  advise  you  that  we,  the  under- 
signed represents  Mr.  Fritz  Mandl  who  has  in- 
structed us  to  file  this  claim  with  you.  Mr. 
Mandl  by  proper  assignment  is  the  owner  of 
a  judgment  rendered  July  27,  1932  by  the  Kam- 
mergericht  (District  Court  of  Appeal  in  Ber- 
lin) No.  25U5849/30,  further  numbered  74 
'0 '590/26,  which  judgment  was  affirmed  [79]  in 
the  Keichsgericht  (Supreme  Court  of  Germany) 
on  February  3,  1933,  No.  VII  324/1932  .  .  ." 

It  thus  appears  that  several  years  prior  to  the 
trial  of  the  within  action  knowledge  of  an  assign- 
ment of  the  judgment  to  Mr.  Mandl  was  had  by  the 
parties  in  interest,  notwithstanding  which  knowledge 
no  attempt  to  prove  any  such  assignment  was  made 
at  the  trial  of  the  cause,  but  reliance  was  had  solely 
upon  an  alleged  transfer  by  operation  of  law. 
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3.  Under  date  of  April  1,  1940  I  entered  into  a 
stipulation  with  counsel  for  plaintiffs  for  the  taking 
of  the  deposition  of  Fritz  Mandl  in  New  York.  That 
deposition  was  taken  on  or  about  April  15,  1940. 
On  or  about  April  16,  1940  I  was  requested  by 
counsel  for  plaintiff  to  stipulate  to  the  taking  of 
the  deposition  of  an  additional  Avitness  in  New  York, 
and  on  May  1,  1940  I  signed  a  stipulation  for  the 
taking  of  said  deposition,  it  being  then  disclosed 
that  the  witness  in  question  was  Doctor  Erich  Lenk, 
and  immediately  forwarded  that  stipulation  to  coun- 
sel for  plaintiffs.  I  have  no  information  as  to  why 
said  deposition  was  not  taken  sooner  except  that  I 
do  know  that  is  was  not  delayed  at  the  request  of 
defendant  or  any  of  defendant's  counsel. 

4.  With  respect  to  the  persons  referred  to  in  Mr. 
Hirschf eld's  affidavit  as  sources  of  information,  it 
should  be  noted  that  Mr.  Hirschfeld  was  apparently 
in  communication  with  Mr.  Mandl  several  years  be- 
fore the  trial  of  the  action,  as  indicated  by  the  cor- 
resxjondence  above  referred  to  and  was  in  direct 
communication  with  him  at  the  time  of  the  taking 
of  his  deposition  in  April,  1940. 

Since  the  pleadings  in  the  within  action  raised  an 
issue  as  to  assignment  of  the  claims  sued  upon,  it 
is  quite  apparent  that  a  simple  question  to  Mr. 
Mandl  would  have  diclosed  [80]  the  information 
which  it  is  now  claimed  was  disclosed  only  after  the 
judgment  in  the  case  had  been  entered. 

With  respect  to  Mr.  May  who  is  the  Joe  May 
frequently  referred  to  in  the  testimony  in  this  case, 
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it  should  be  noted  that  Mr.  May  at  various  times 
during  the  pendency  of  the  cause  has  been  employed 
by  the  defendant  and  at  no  time  was  his  employ- 
ment severed  by  reason  of  Mr.  May's  connection 
with  or  interest  in  the  present  litigation.  In  fact 
Mr.  May  was  actually  employed  by  the  defendant 
at  the  time  the  within  cause  was  tried,  notwithstand- 
ing which  employment  Mr.  May  was  able  to  and  did 
attend  every  session  of  court  at  which  the  case  was 
heard  and  remained  present  in  court  throughout  the 
entire  session.  I  can  and  do  state  from  my  personal 
observation  during  the  trial  that  Mr.  May  was  fre- 
quently and  almost  constantly  in  communication 
with  plaintiffs'  attorneys  in  the  court  room  during 
the  trial  of  the  cause.  I  can  and  do  further  state 
that  notwithstanding  Mr.  May's  employment  by  the 
defendant,  Mr.  May  consistently  refused  to  discuss 
the  subject  matter  of  the  within  litigation  with  any 
officer  or  representative  of  the  defendant  or  with 
the  defendant's  attorneys,  but  would  carry  on  such 
discussions  with  the  plaintiffs'  attorneys.  From  these 
facts  it  is  quite  evident  that  plaintiffs  had  ample 
opportunity,  on  many  occasions  long  prior  to  the 
trial  of  the  within  cause,  as  well  as  during  the  trial 
of  the  within  cause,  to  obtain  from  Mr.  May  any 
information  or  knowledge  that  he  might  have  had 
with  respect  to  the  issues  involved. 

Mr.  E.  H.  Goldstein,  referred  to  in  the  affidavit 
of  Mr.  Hirschfeld,  was  at  one  time  an  officer  of  the 
defendant's  predecessor  corporation.  Mr.  Goldstein 
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was  interviewed  by  counsel  for  plaintiffs  and  was 
actually  placed  under  subpoena  to  appear  and  tes- 
tify at  the  trial,  from  which  attendance  he  was  ex- 
cused by  plaintiff's  counsel.  Mr.  Goldstein,  in  re- 
sponse to  [81]  inquiries  of  defendant's  attorneys, 
stated  that  he  had  no  knowledge  of  the  matters  in- 
volved in  the  within  litigation  other  than  a  vague 
recollection  that  there  was  some  difficulty  at  the 
time  he  was  connected  with  the  defendant's  prede- 
cessor, over  a  contract  in  Germany. 

The  person  Keller  referred  to  in  the  affidavit  of 
Mr.  Hirschfeld  is  unknown  to  me. 

5.  Mr.  Pinner,  referred  to  m  the  affidavit  of  Mr. 
Hirschfeld,  it  will  be  recalled,  was  personally  present 
at  the  trial  of  the  within  cause  and  testified  as  a 
witness  on  behalf  of  plaintiffs.  He  was  examined  on 
both  direct  and  cross-examination  with  respect  to 
the  alleged  transfer  of  the  claim  involved  in  the 
action  from  the  Bank  for  Foreign  Commerce  to 
Mandl  and  testified  at  length  to  the  practice  of  the 
Bank  in  such  cases  and  to  his  personal  connection 
with  various  phases  of  the  transaction  involved  in 
this  action.  It  will  also  be  recalled  that  he  testified 
that  in  his  opinion  the  document  relied  upon  by 
plaintiffs  as  evidencing  a  transfer  by  operation  of 
law  was  in  and  of  itself  an  assignment  sufficient  to 
transfer  the  claim  regardless  of  any  transfer  by 
operation  of  law.  It  therefore  appears  that  any  in- 
formation or  knowledge  which  Mr.  Pinner  might 
have  had  with  respect  to  the  transaction  could  read- 
ily have  been  ascertained  at  a  time  when  his  tes- 
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timony  to  that  effect  could  have  been  produced  at 
the  trial  of  the  cause. 

HERMAN  F.  SELVIN 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  January,  1941. 
[Notarial  Seal]     ELLOWENE  EVANS 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed] :  Filed  Jan.  25,  1941.  [82] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER 

It  is  hereby  stipulated  by  and  between  the  plain- 
tiffs, John  Luhring  and  Margaret  Morris,  and  the 
defendant.  Universal  Pictures  Company,  Inc.,  a 
corporation,  by  and  through  their  respective  coun- 
sel, as  follows: 

(a)  That  plaintiffs'  motion  for  a  new^  trial  in 
the  above  entitled  action  now  set  for  hearing  on 
the  30th  day  of  December,  1940,  at  the  hour  of  10:00 
A.  M.,  in  the  Courtroom  of  the  Honorable  Leon  R. 
Yankwich,  shall  be  continued  to  the  20th  day  of 
January,  1941,  at  the  hour  of  10:00  A.  M.,  of  said 
day,  or  as  soon  thereafter  as  counsel  may  be  heard, 
without  further  notice  or  motion. 

(b)  That  plaintiffs  may  have  to  and  including 
the  30th  [83]  day  of  December,  1940  within  which  to 
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serve  and  file  points  and  authorities  in  support  of 
plaintiffs'  motion  for  a  new  trial. 

(c)  That  plaintiffs  may  have  to  and  including 
the  30th  day  of  December,  1940  within  which  to 
serve  and  file  any  affidavits  in  support  of  plaintiff's 
motion  for  a  new  trial. 

(d)  That  pursuant  to  the  terms  of  this  stipula- 
tion, that  the  above  entitled  Court  be  and  is  hereby 
authorized  to  make  its  order  in  accordance  herewith. 

Dated,  December  23,  1940. 

ELLIS  I.  HIRSCHFELD 
H.  A.  GEBHARDT 
SAMUEL  W.  BLUM 
By  ELLIS  I.  HIRSCHFELD 
Attorneys  for  plaintiffs. 
LOEB  AND  LOEB 
By  HERMAN  F.  SELVIN 

Attorneys  for  defendant, 
Universal     Pictures     Com- 
pany, Inc. 

It  is  so  ordered: 

Dated,  December  23,  1940. 

LEON  R.  YANKWICH 

Presiding  Judge. 

[Endorsed]:  Filed  Dec.  26,  1940.  [84] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  TO  FILE 
POINTS  AND  AUTHORITIES  AND  CON- 
TINUING HEARING 

It  is  hereby  stipulated  by  and  between  the  counsel 
for  the  respective  parties  hereto: 

1.  That  plaintiffs'  motion  for  a  new  trial  in  the 
above  entitled  action  now  set  for  hearing  on  the  20th 
day  of  January,  1941,  at  the  hour  of  10 :00  a.  m.,  in 
the  court  room  of  the  Honorable  Leon  R.  Yankwich, 
shall  be  continued  to  the  3d  day  of  February,  1941, 
at  the  hour  of  10:00  a.  m.,  or  as  soon  thereafter  as 
counsel  may  ])e  heard,  without  further  notice  or 
motion ; 

2.  That  defendant  Universal  Pictures  Company, 
Inc.  may  have  to  and  including  January  20,  1941 
within  which  to  serve  and  file  its  memorandum  of 
points  and  authorities  in  opposition  to  plaintiffs' 
motion  for  a  new  trial. 

Dated:  January  14,  1941. 

ELLIS  I.  HIRSCHFELD 
H.  A.  GEBHARDT 
SAMUEL  W.  BLUM 
By  SAMUEL  W.  BLUM 

Attorneys  for  Plaintiffs 
LOEB  AND  LOEB 
By  HERMAN  F.  SELVIN 

Attorneys  for  defendant 
Universal     Pictures     Com- 
pany, Inc. 
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So  ordered. 

YANKWICH,  J. 

[Endorsed] :  Filed  Jan.  16,  1941.  [85] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto  through  their  respective  counsel  that  the 
hearing  in  the  above  entitled  matter  now  set  for 
February  3,  1941  before  the  Honorable  Leon  R. 
Yankwich,  shall  be  continued  to  the  17th  day  of 
February,  1941,  at  the  hour  of  10:00  o'clock,  A.  M., 
without  further  notice  or  motion,  and  that  the  plain- 
tiffs may  have  to  and  including  the  10th  day  of  Feb- 
ruary, 1941  within  which  to  serve  and  file  reply 
points  and  authorities  and  affidavits  in  support 
thereof,  if  they  so  desire. 

Dated  this  31st  day  of  January,  1941. 

ELLIS  I.  HIRSCHFELD 
H.  A.  GEBHARDT 
SAMUEL  W.  BLUM 
By  ELLIS  I.  HIRSCHFELD 
Attorneys  for  Plaintiffs 
LOEB  AND  LOEB 
By  HERMAN  F.  SELVIN 

Attorneys    for   Defendant 
Universal     Pictures     Com- 
pany, Inc. 
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It  is  so  ordered : 

LEON  E.  YANKWICH 

Judge   of  the   above   entitled 
Court. 

Dated,  January  31,  1941. 

[Endorsed] :  Filed  Jan.  31,  1941.  [86] 


At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1941,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Monday  the  3rd  day  of  February  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-one. 

Present :  The  Honorable :  Leon  R.  Yankwich,  Dis- 
trict Judge. 

No.  7962-Y  Civil 

[Title  of  Cause.] 

This  cause  coming  before  the  Court  for  hearing 
plaintiff's  motion  for  a  new  trial  is  now  continued 
to  February  17,  1941,  for  the  said  hearing,  pursuant 
to  stipulation  and  order  signed  January  31,  1941. 

[87] 
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[Title  of  District  Court  and  Cause.] 
STIPULATION 

It  is  hereby  stipulated  by  and  between  the  plain- 
tiff and  the  defendant  Universal  Pictures  Corpora- 
tion, Inc.,  by  and  through  their  respective  counsel, 
that  plaintiff's  motion  for  a  new  trial  in  the  above 
entitled  action,  now  set  for  the  17th  day  of  Febru- 
ary, 1941  at  the  hour  of  10:00  o'clock  A.  M.,  in  the 
courtroom  and  before  the  Honorable  Leon  R.  Yank- 
wich,  is  hereby  continued  to  the  24th  day  of  Febru- 
ary, 1941  at  the  hour  of  10:00  o'clock  A.  M.,  without 
further  notice  or  motion. 

Said  continuance  is  requested  on  account  of  ill- 
ness of  counsel. 

Dated :  February  14,  1941. 

ELLIS  I.  HIRSCHFELD 
H.  A.  GEPHARDT 
SAMUEL  W.  PLUM 
Py  SAMUEL  W.  PLUM  (G.G.) 
Attorneys  for  Plaintiffs 
LOEP  AND  LOEP 
Py  HERMAN  F.  SELVIN 

Attorneys   for   Defendant 
Universal     Pictures     Com- 
pany, Inc. 
It  is  so  ordered : 

LEON  R.  YANKWICH 
District  Court  Judge 

[Endorsed] :  Filed  Feb.  14,  1941.  [88] 
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At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1941,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  Cit}^  of  Los  An- 
geles on  Monday  the  24th  day  of  February  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-one. 

Present :  The  Honorable :  Leon  R.  Yankwich,  Dis- 
trict Judge. 

No.  7962-Y  Civil 

[Title  of  Cause.] 

This  cause  coming  before  the  Court  for  hearing 
plaintiffs'  motion  for  a  new  trial;  Ellis  I.  Hirsch- 
field,  Esq.,  and  Samuel  W.  Blum,  Esq.,  appearing  as 
counsel  for  the  plaintiff;  Herman  F.  Selvin,  Esq., 
appearing  as  counsel  for  the  defendant;  and  G.  M. 
Fox,  Court  Reporter,  being  present  and  reporting 
the  testimony  and  the  proceedings: 

Attorney  Blum  presents  motion. 

At  12:20  o'clock  P.  M.  it  is  ordered  that  the 
cause  be,  and  it  hereby  is,  continued  to  1:30  o'clock 
P.  M.  for  further  proceedings.  At  1 :30  o'clock  P.  M. 
court  reconvenes  herein,  and  all  being  present  as 
before, 

At  3:25  o'clock  P.  M.  Attorney  Selvin  argues  in 
opposition  to  motion;  at  4:04  o'clock  P.  M.  Attorney 
Blmii  argues  in  rebuttal;  at  4:52  o'clock  P.  M.  At- 
torney Hirschfield  argues  further  in  rebuttal;  and 
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at  4:56  o'clock  P.  M.  Attorney  Selvin  argues  fur- 
ther. It  is  ordered  that  the  cause  as  to  the  said 
motion  be  submitted.  [89] 


At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1941,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles on  Monday  the  3rd  day  of  March  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
one. 

Present:  The  Honorable:  Leon  E.  Yankwich,  Dis- 
trict Judge. 

No.  7962-Y  Civil 

[Title  of  Cause.] 

This  cause  having  been  presented  and  argued, 
and  submitted ;  and  the  Court  having  considered  the 
arguments  and  the  law,  the  motion  of  plaintiffs  for 
a  new  trial  is  denied.  [90] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Defendant  Universal  Pictures  Company,  Inc., 
a  corporation,  and  to  its  Attorneys,  Messrs. 
Loeb  and  Loeb  and  Herman  F.  Selvin,  Esq: 

Notice  is  hereby  given  that  John  Luhring  and 
Margaret  Morris,   as  joint  tenants,  the  plaintiffs 
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above  named,  hereby  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  Novem- 
ber 22,  1940. 

Dated:  This  28  day  of  May,  1941. 

ELLIS  I.  HIRSCHFELD 
SAMUEL  W.  BLUM 
By  ELLIS  I.  HIRSCHFELD 

Attorneys  for  Appellants  John 
Luhring  and  Margaret  Mor- 
ris, as  joint  tenants,  plain- 
tiffs. 

1215  Bankers  Building 
629  South  Hill  Street 
Los   Angeles,   California. 

Copy  mailed  to  Attorneys  for  defendants   May 
31,  1941. 

R.  S.  ZIMMERMAN, 
Clerk, 
E.  L.  S. 

[Endorsed] :  Filed  May  29,  1941.  [91] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  THE  TRANSFER  FOR 
ORIGINAL  EXHIBITS 

Upon  reading  and  filing  the  aforementioned  stip- 
ulation and  good  cause  appearing  therefor,  it  is 
hereby  ordered  that  all  original  exhibits  in  the  above 
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entitled  matter  shall  be  transmitted  by  the  Clerk 
of  the  above  entitled  Court  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
and  shall  be  considered  as  part  of  the  record  upon 
the  appeal  herein. 

Dated  this  3rd  day  of  July,  1941. 

LEON  E.  YANKWICH 
District  Judge 

[Endorsed] :  Filed  Jul.  3,  1941.  [96] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  TRAN- 
SCRIPT OF  RECORD  AND  TO  DOCKET 
APPEAL 

Upon  reading  and  tiling  the  aforementioned  stip- 
ulation, and  good  cause  appearing,  it  is  hereby 
ordered  that  the  time  within  which  to  file  the  tran- 
script of  record  on  appeal  in  this  action  and  to 
docket  the  cause  on  appeal  be  and  it  is  hereby  ex- 
tended to  and  including  the  15th  day  of  August, 
1941. 

Dated:  this  3rd  day  of  July,  1941. 

LEON  R.  YANKWICH 
District  Judge 

[Endorsed] :  Filed  Jul.  3,  1941.  [98] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  TO  FILE 
TRANSCRIPT  OF  RECORD  AND  TO 
DOCKET  APPEAL  HEREIN,  AND  ORDER 
THEREON 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  appellants  and  appellees,  by  and  through 
their  respective  counsel  that  the  time  to  file  the 
transcript  of  record  and  to  docket  the  cause  upon 
appeal  herein  shall  be  and  hereby  is  extended  to  and 
including  the  27th  day  of  August,  1941,  and  that 
the  above  entitled  Court  is  hereby  authorized  to 
make  and  enter  its  order  in  accordance  herewith 
without  further  notice  or  motion. 

Dated:  This  29th  day  of  July,  1941. 

ELLIS  L  HIRSCHFELD 
SAMUEL  W.  BLUM 
By  SAMUEL  W.  BLUM 

Attorneys  for  plaintiffs-appel- 
lants,   John    Luhring    and 
Margaret  Morris. 
LOEB  &  LOEB 
By  HERMAN  F.  SELVIN 

Attorneys  for  defendant-ap- 
pellee. Universal  Pictures 
Company,  Inc.  [99] 
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ORDER 

Upon  reading  and  filing  the  aforementioned  stip- 
ulation, and  good  cause  appearing,  it  is  hereby  or- 
dered that  the  time  within  which  to  file  the  tran- 
script of  record  on  appeal  in  this  action  and  to 
docket  the  cause  on  appeal  be  and  it  is  hereby  ex- 
tended to  and  including  the  27th  day  of  August, 
1941. 

Dated  this  4th  day  of  August,  1941. 

LEON  R.  YANKWICH 
District  Judge 

[Endorsed] :  Filed  Aug.  4,  1941.  [100] 


[Title  of  District  Court  and  Cause.] 

STIPULATION    AS    TO    THE    RECORD    ON 

APPEAL  [101] 

It  is  further  stipulated  and  agreed  that  the  affi- 
davits in  support  of  and  in  opposition  to  plaintiffs' 
motion  for  new  trial  herein  were  duly  served  and 
filed  by  the  respective  parties  within  the  time  al- 
lowed by  law,  as  extended  by  stipulation  and  by 
leave  and  order  of  the  above  entitled  Court  and 
that  the  same  were  duly  used  upon  the  said  Motion 
for  New  Trial  and  were  duly  considered  by  the 
Court  in  respect  thereto,  and  that  the  various  stip- 
ulations and  orders  in  respect  to  the  filing  of  the 
said  [102]  affidavits  may  be  omitted  from  the  rec- 
ord on  appeal  herein. 
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Dated:  This  29tli  day  of  July,  1941. 

ELLIS  I.  HIRSCHFELD 
SAMUEL  W.  BLUM 
By  SAMUEL  W.  BLUM 

Attorneys  for  plaintiffs-appel- 
lants,   John    Luhring    and 
Margaret  Morris 
LOEB  AND  LOEB 
By  HERMAN  F.  SELVIN 

Attorneys  for  defendant-ap- 
pellee, Universal  Pictures 
Company,  Inc. 

[Endorsed]:  Filed  Aug.  13,  1941.  [103] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD 

I,  R.  S.  Zimmerman,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  1  to  103  inclusive  contain  full,  true 
and  correct  copies  of  Complaint;  Amended  Com- 
plaint; Petition  for  Removal;  Bond  on  Removal; 
Order  for  Removal;  Certificate  of  Clerk  of  State 
Court ;  Amended  Answer  of  Defendant ;  Order  Over- 
ruling and  Sustaining  Demurrer  and  Denying  Mo- 
tion to  Strike  From  Answer;  Memorandum  Deci- 
sion; Findings  of  Fact  and  Conclusions  of  Law; 
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Judgment ;  Notice  of  Motion  for  New  Trial ;  Motion 
for  New  Trial;  Affidavits  of  Ellis  I.  Hirsclifeld, 
Leo  Taub,  Erich  W.  Lenk  and  Herman  F.  Selvin^ 
Stipulations  and  Orders  Postponing  Hearing  Mo- 
tion for  New  Trial;  Minutes  of  Hearing  Motion 
for  New  Trial;  Order  Denying  Motion  for  New 
Trial ;  Notice  of  Appeal ;  Stipulation  Waiving  Bond 
on  Appeal  and  Order;  Stipulation  for  Transmittal 
of  Original  Exhibits;  Order  for  Transmittal  of 
Original  Exliibits ;  Stipulations  and  Orders  Extend- 
ing Time  to  File  the  Record  and  Docket  Appeal, 
and  Stipulation  Designating  Contents  of  Record 
on  Appeal,  which  together  with  the  Reporter's 
Transcript  of  Testimony  and  Proceedings  and  the 
Original  Exhibits  constitute  the  Record  on  Appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  do  further  certify  that  the  fees  of  the  clerk  for 
copying,  comparing,  correcting  and  certifying  the 
foregoing  record  amount  to  $17.15,  w^hich  amount 
has  been  paid  to  me  by  the  Appellants. 

Witness  my  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  31st  day  of  December,  A.  D.  1941. 
[Seal]  R.  S.  ZIMMERMAN, 
Clerk, 
By  EDMUND  L.  SMITH, 
Deputy. 
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[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT  OF  TESTIMONY 
AND  PROCEEDINGS  ON  TRIAL. 

Appearances : 

ELLIS  I.  HIRSCHFELD,  Esq., 
SAMUEL  W.  BLUM,  Esq.,  and 
H.  A.  GEBHARDT,  Esq. 
For  Plaintiffs. 

LOEB  &  LOEB, 
By    HERMAN  F.  SELVIN,  Esq. 
For  Defendant.  [1*] 


H.  A.   GEBHARDT, 

called  as  a  witness  on  behalf  of  plaintiff,  being  first 
duly  sworn,  testified  as  follows: 

The  Clerk:     Will  you  please  state  your  name? 

The  Witness:     H.  A.  Gebhardt. 

Direct  Examination 

Q.  By  Mr.  Blum:  Mr.  Gebhardt,  what  is  your 
occupation  ? 

A.     I  am  an  attorney  at  law ;  a  lawyer. 

Q.     In  the  State  of  California?  A.     I  am. 

Q.     And  admitted  to  practice  in  this  state? 

A.  I  have  been  admitted  to  practice  in  all  the 
courts  of  this  state  since  1915. 

Q.     Are  you  familiar  with  the  German  language? 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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A.  I  am.  I  was  born  and  raised  in  Germany, 
studied  law  in  Germany,  took  the  first  bar  exam- 
ination and  took  the  degree  of  Doctor  of  Laws. 
After  the  first  bar  examination  I  took  the  office  of 
what  w^e  call  Eeferendar,  which  is  an  assignment 
to  the  various  judges  of  the  courts  in  Germany; 
first.  Municipal  Court,  then  Superior  Court,  Dis- 
trict Attorney  and  attorney,  later  the  District  Court 
of  Appeals,  and  again  to  the  Municipal  Court.  I 
stayed  there  three  and  a  half  years,  then  went  to 
London,  England,  and  studied  English  law.  I  came 
to  this  country  in  1914  and  studied  American  law; 
was  admitted  to  the  bar  here  in  1915.  I  have  [4] 
been  practicing  law,  with  the  exception  of  the  first 
years  during  the  war,  since  then.  I  have  practiced 
law  in  and  around  Los  Angeles  since  1930,  con- 
tinuously. 

Q.  Are  you  familiar  with  the  German  language 
and  its  writings  and  its  printings'? 

A.  I  am  very  familiar  with  it.  I  speak  and  write 
it  thoroughly.  I  was  in  Germany  last  year  for  four 
months  and  have  kept  up  the  study  of  the  German 
law. 

Q.  Are  you  able  to  translate  documents,  written 
or  printed  in  German,  into  the  English  law? 

A.     Yes;  absolutely. 

Q.     You  have  done  that  many  times  % 

A.     Many  times,  yes. 

Q.  Have  you  ever  done  that  in  any  action  or 
proceeding  in  the  courts?  A.     Yes. 
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(Testimony  of  H.  A.  Gebhardt.) 
Q.     Have  you  ever  been  used  as  an  interpreter? 


A 

Q 

A 

Q 

A 


Yes,  I  have,  in  courts. 
Have  you  ever  been  used  as  a  translator- 
Yes,  I  have. 
in  regard  to  the  German  law? 


Yes. 

Q.  Have  you  had  any  recent  contact  with  the 
German  law? 

A.  Oh,  yes.  I  have  continuous  contact  with  the 
German  law.  I  am  attorney  for  the  local  German 
consulate  and  handle  questions  of  German  law  con- 
tinuously, and  have  for  the  last  [5]  ten  years.  When 
I  was  in  Germany  last  year  I  also  interested  myself 
in  law  and  looked  up  various  things  and  brought 
over  various  books. 

Q.  In  your  contact  with  the  German  Consulate 
have  you  had  occasion  to  familiarize  yourself  with 
the  German  law,  the  written  German  law? 

A.  I  have  right  along.  It  is  almost  an  every-day 
occurrence  that  I  have  some  question  of  German 
law  come  up. 

Q.  And  you  have  made  a  thorough  study  of 
that,  have  you? 

A.  I  have.  I  have  kept  up  with  the  study  of  the 
later  German  law,  as  well  as  the  former  German  law. 

Q.  Are  you  familiar  with  the  books  which  con- 
tain the  German  code?  A.     I  am. 

Q.     And  with  the  contents  of  those  books? 

A.    I  am. 
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Q.     Do  you  know  where  those  books  were  printed  ? 

A.  They  were  printed  in  Germany  mostly,  nat- 
urally. 

Q.  Do  you  know  what  books  are  used  in  the 
German  courts  as  the  official  books'? 

A.  Any  reputable  publication  on  the  text  and 
the  codes  is  used  in  German  courts. 

Q.  Now,  you  have  in  your  possession  certain 
documents'?  A.     I  have. 

Q.  Will  you  state  to  the  court  generally  what 
this  document  is?  [6] 

A.     This  document,  your  Honor,  is  a 

Mr.  Selvin:     I  would  like  to  see  it. 

Mr.  Blum:  This  is  just  preliminary,  so  we  can 
identify  it. 

The  Court:     All  right. 

A.  This  volume  here  contains  photostatic  copies 
of  the  pleadings  and  the  three  judgments  rendered 
in  this  case;  namely,  the  judgment  of  the  Superior 
Court,  the  District  Court  of  Appeals  and  the 
Supreme  Court. 

Q.  By  Mr.  Blum:  And  those  are  the  judgments 
which  are  involved  in  this  action? 

A.  Yes.  This  is  the  chain  of  title  concerning  the 
judgment  that  May  Film  secured  against 

Q.     Who  appears  in  that  action  as  the  plaintiff? 

Mr.  Selvin:  Just  a  minute.  I  suppose  we  ought 
to  let  the  record  speak  for  itself  after  it  has  been 
properly  identified. 
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The  Court:     Do  you  want  to  see  if? 

Mr.  Selvin:     Yes,  I  would  like  to  see  it. 

The  Court:  The  document  speaks  for  itself,  be- 
cause it  starts  out  "Klage",  which  is  ^'Complaint.'' 
It  shows  der  Mayfilm  Aktiengesellschaft,  complain- 
ant, against  somebody  else. 

Mr.  Blum:  The  court  speaks  German,  does 
it  not^ 

The  Court :  I  wouldn  't  anwer  that  yes  or  no.  My 
knowledge  is  not  so  excellent  as  it  might  be.  At 
least,  [7]  I  don't  claim  any  knowledge  of  legal 
German.  That  is  a  science  in  itself.  Probably  to 
ordinary  German  I  would  answer  yes.  I  am  satis- 
fied, however,  with  Dr.  Gebhardt 's  reputation  for 
integrity;  and  his  thorough  knowledge  of  the  Ger- 
man language  should  not  be  challenged  by  anybody. 
We  won't  have  any  difficulty  and  won't  have  to 
check  on  him. 

The  Witness :     Thank  you,  your  Honor.  [8] 

Q.  By  Mr.  Blum:  Dr.  Gebhardt,  you  made  a 
translation  of  that  entire  file,  did  you  not? 

A.  I  will  answer  that  yes,  to  this  extent:  That 
I  translated  approximately  nine-tenths  of  it  per- 
sonall3^  As  you  will  see,  this  is  a  very  voluminous 
file,  and  I  had  some  assistants,  whose  translations  I 
checked  page  for  page  and  corrected  as  much  as 
I  could. 

Q.  It  was  done  under  your  direction  and  super- 
vision '^ 
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A.  It  was  done  under  my  direction  and  super- 
vision, yes. 

Q.  And  after  it  was  completed  you  checked  all 
the  translation?  A.     That  is  correct. 

Q.     And  you  have  that  translation'? 

A.     I  have.  [10] 

Q.  Doctor,  do  you  know  what  the  Landgericht 
isf  What  court  is  the  Landgericht? 

A.  The  Landgericht  or  Superior  Court  is  a  court 
of  record,  having  jurisdiction  in  civil  matters,  either 
which  exceeds  the  jurisdiction  of  the  Municipal 
Court  in  value  or  involves  real  estate  or  other  im- 
portant— pardon  me,  not  real  estate — involves  other 
important  litigation.  I  can  give  you  the  definition  of 
the  exact  jurisdiction  of  a  superior  court,  w^hich  is 
similar  to  the  jurisdiction  of  the  Superior  Court 
here,  by  referring  to  the  Code  of  Civil  Procedure, 
which  the  gentleman  on  the  other  side  has  with  him. 

Q.     Is  it  a  court  of  general  jurisdiction? 

A.     It  is. 

Q.  And  its  judgments  there  are  recognized,  of 
course,  in  Germany  as  judgments? 

A.     They  are. 

The  Court:  Are  its  judgments  enrolled  or  re- 
corded in  the  sense  in  which  we  use  those  phrases 
In  English  law? 

A.  The  original  judgments  remain  in  the  files 
of  the  court.  The  parties  are  given  certified  copies 
of  the  originals,  which  remain  in  the  file  of  the 
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court.  You  cannot  get  the  original  from  the  court. 

The  Court:  And  they  remain  there  as  part  of 
the  court's  records?  A.     That  is  correct.  [12] 

The  Court:  And  they  are  enrolled  or  entered 
upon  the  minutes  of  the  court,  also?  . 

A.     That  is  correct. 

Q.  By  Mr.  Blum:  Is  the  Landgericht  a  court 
of  record  ?  A.     It  is. 

Mr.  Selvin:  We  don't  dispute  the  existence  and 
creation  and  jurisdiction  of  that  court. 

The  Court:     All  right.  That  will  save  time. 

Mr.  Selvin:  Either  the  Landgericht,  the  Kam- 
mergericht  or  the  Reichsgericht.  [13] 

Mr.  Blum:  Would  you  stipulate  there  was  a 
Universal  Pictures  Corporation  of  New  York  at 
the  time  this  action  was  commenced? 

Mr.  Selvin:  I  will  stipulate  there  was  a  New 
York  corporation  called  Universal  Pictures  Cor- 
poration, in  1926. 

Mr.  Blum:  At  this  time  we  offer  into  evidence 
the  complaint  in  the  action,  having  the  English 
title  of  May  [15]  Film  Corporation  vs.  Universal 
Pictures  Corporation,  New  York,  730  Fifth  Avenue, 
defendant,  which  are  pages  1  and  2. 

Q.     And  the  exhibit  is  what? 

A.     3  to  6,  inclusive. 

Q.  The  complaint,  with  the  exhibit,  are  pages 
1  to  6,  inclusive?  A.     That  is  right. 

Q.  And  the  translation  of  the  same  is  1  to  6, 
inclusive  ?  A.     Correct. 
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Mr.  Selvin:  I  think  it  is  immaterial,  but  I  have 
no  objection  to  it.  I  don't  know  why  we  have  to  go 
behind  the  judgment.  It  is  at  least  prima  facie. 

Mr.  Selvin :  It  may  save  considerable  time,  your 
Honor,  if  I  say  at  this  time  that  we  will  not  offer 
any  proof  in  support  of  the  allegations  of  our  first 
affirmative  defense. 

The  Court:  All  right.  At  any  rate,  the  trans- 
lation, appearing  on  the  pages  indicated  by  counsel, 
being  the  six  pages  of  Exhibit  2,  will  be  marked 
Plaintiffs'  Exhibit  3.  [16] 

Mr.  Blum :  And  we  offer  the  original  photostatic 
copies,  also. 

Mr.  Blum:  At  this  time,  your  Honor,  pursuant 
to  a  statement  of  Mr.  Selvin  that  no  objection  would 
be  made,  we  offer  the  entire  transcript,  which  is 
Plaintiff's  Exhibit  1  for  identification,  into  evi- 
dence, together  with  the  translation  thereof,  which 
is  Plaintiffs'  Exhibit  2  for  identification,  with  this 
understanding:  That  as  to  the  judgments  in  there, 
to-wit,  the  three  judgments,  the  recitals  therein 
shall  be  given  the  effect  of  recitals  in  judgments, 
as  a  matter  of  law.  That  as  to  the  other  portions 
of  the  record,  to-wit,  those  matters  are  not  neces- 
sarily offered  for  the  truth  of  what  is  stated  there- 
in, but  is  primarily  offered  to  show  that  certain  pro- 
ceedings [17]  were  before  the  court. 

Mr.  Selvin :  In  other  words,  the  judgments  shall 
have  whatever  effect,  by  the  law  to  be  applied,  shall 
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be  given  them ;  and  the  other  matters  in  the  file  are 

to  show  what  was  in  the  German  court. 

Mr.  Hirschfeld:  Well,  we  offer  it  for  whatever 
purpose  may  be  competent,  and  counsel  is  restrict- 
ing his  objection  to  the  matters  as  he  stated  them. 

Mr.  Selvin:  I  do  object  to  the  file  going  in  if, 
for  instance,  the  testimony  of  the  witness  shown  in 
that  trial  is  offered  not  to  show  that  the  witness  so 
testified  in  Germany,  but  to  prove  the  substantive 
facts  to  which  he  testified.  That  is  hearsay,  so  far 
as  we  are  concerned.  But  if  it  is  offered  merely  to 
show  what  was  before  the  German  court,  we  have 
no  objection  to  it.  [18] 

The  Court:  It  seems  to  me,  gentlemen,  that  the 
best  thing  to  do  is  to  receive  the  original  photo- 
static copy  as  Plaintiffs'  Exhibit  1.  It  is  now  Ex- 
hibit 1  for  identification,  isn't  it? 

The  Clerk:     Yes. 

The  Court :  Receive  the  translation  as  Exhibit  2. 
And  unless  you  want  the  other  exhibits  to  remain 
separately  they  can  be  withdrawn.  And  I  instruct 
the  clerk  to  delete  the  markings  of  3  and  4,  because 
they  are  already  included  in  the  exhibit. 

Mr.  Blum:  Yes,  they  may  be  deleted,  because 
they  are  now  included. 

The  Court:  Exhibits  3  and  4  will  be  withdrawn 
because  they  have  been  included  in  Exhibits  1  and 
2,  which  are  now  [19]  admitted.    All  right,  proceed. 


106  John  Luhring,  et  al. 

(Testimony  of  H.  A.  Gebliardt.) 

PLAINTIFF'S  EXHIBIT  No.  2 

Certified  Copy. 
74.  O.  590.  26/70. 

In  the  name  of  the  people! 
Rendered 
March  4,  1930. 
(signed)  Hulbe  Court  Clerk 
as  recorder  of  the  Court. 

In  re 
May  Film  Corporation  in  Berlin  W.  Tauentzienst. 
14,  represented  by  its  Directors  Joe  May  and 
Manfred  Liebenau, 

Plaintiff  and  Crossdefendant 

Represented  by:  Attorney  Dr.  Curt  Ebstein,  Berlin 
W.  8,  Behrenst.  27, 

versus 

Universal  Pictures  Corporation,  New  York,  730 
Fifth  Avenue, 

Defendant  and  Crosscomplainant 

Represented  by  Attorneys  Counsellor  of  Justice  Dr. 
Rosenberger,  Dr.  Richard  Frankfurter  and  Dr. 
Gerhard  Frankfurter  in  Berlin- Wilmersdorf, 
Nikolsburger  Place  2, 

Department  No.  17  for  Commercial  matters  of 
the  Superior  Court  No.  I  in  Berlin  after  trial  on 
iMarch  4,  1930  by  Presiding  Judge  Loeschhorn,  and 
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Plaintife's  Exhibit  No.  2— (Continued) 
commercial  judges  Levy  and  Friedlaender 
has  adjudged: 

Plaintiff's  complaint  and  defendant's  crosscom- 
plaint  are  denied. 

Plaintiff  is  to  pay  5/6,  defendant  1/6  of  the  costs 
of  the  suit. 

Upon  furnishing  of  security  of  500  RM  execution 
may  be  issued  under  this  judgment. 

STATEMENT  OF  FACTS. 

Plaintiff  has  alleged  that  on  May  10,  1926  in 
Paris  it  entered  into  the  agreement  with  defendant 
copy  of  which  is  contained  on  pages  3  to  6  of  the 
exhibits.  That  under  the  agreement  plaintiff  was 
to  produce  for  the  defendant  the  film:  ''The  Em- 
peror's Lustre"  which  the  defendant  acquired  under 
certain  conditions  for  Germany,  France,  Belgium 
and  Switzerland.  That  in  Section  12  of  this  agree- 
ment it  was  stipulated  that  in  case  of  violations  of 
this  agreement  the  guilty  party  would  pay  to  the 
party  complying  with  the  contract  a  contractual 
penalty  not  subject  to  judicial  discretion  in  the 
amount  of  50,000  Marks  without  prejudice  to  fur- 
ther claims  for  damages.  That  is  was  further 
agreed  that  non-compliance  with  the  terms  of  pay- 
ment entitled  the  plaintiff  to  cancel  the  contract 
with  forfeiture  of  the  payments  made  until  then. 
That  the  claim  for  the  contractual  penalty  as  dam- 
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Plaintiff's  Exhibit  No.  2— (Continued) 
ages  was  not  affected  thereby.    That  there  were  no 
oral  understandings  besides  this  agreement.     That 
changes  require  written  form. 

That  the  defendant  did  not  make  the  pajTiients 
to  the  plaintiff  provided  for  in  the  agreement.  That 
plaintiff  cancelled  the  agreement  on  June  7,  1926 
and  demands  in  this  suit  payment  of  the  contractual 
penalty  with  reservation  of  its  rights  for  further 
damages. 

That  the  agreement  was  signed  for  defendant  by 
its  general  representative  L.  Burstein.  That  he  was 
authorized  to  represent  the  defendant. 

Plaintiff  prays: 
that  defendant  be  ordered  to  pay  to  plaintiff  the 
sum  of  50,000  Reichsmarks  with  interest  of  %^%  per 
month  from  July  1,  1926  and  that  execution  may 
issue  upon  furnishing  of  security. 

Defendant  has  prayed 
that  the  complaint  be  denied  with  costs  to  defend- 
ant, alternatively  that  it  be  allowed  a  stay  of  execu- 
tion in  case  of  adverse  judgment.  Defendant  has 
filed  a  cross  complaint  with  the  prayer  that  it  be 
adjudged  that  plaintiff  has  no  further  claim  for 
damages  besides  the  claim  sued  upon. 

Deft  denies  entering  into  a  binding  agreement, 
alleging  that  Burstein  had  no  authority  to  enter 
into  it,  inasmuch  as  his  power  of  attorney  did  not 
extend  to  film  production.     That  it  was  known  to 
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Plaintiff's  Exhibit  No.  2— (Continued) 
the   directors   of   plaintiff   May,   furthermore   that 
Burstein  particularly  called  it  to  their  attention. 

That  Burstein  did  not  intend  to  enter  into  a  final 
agreement  in  the  name  of  the  defendant.  That  May 
asked  him  on  May  9,  1926  at  a  meeting  in  Paris  to 
make  a  contract  with  him  in  behalf  of  defendant 
in  case  the  association  contemplated  for  the  exploi- 
tation of  the  film  should  not  materialize.  That  Bur- 
stein at  first  declined,  calling  attention  to  his  lack 
of  power  of  attorney  and  that  only  upon  the  fervent 
request  of  May  he  agreed,  subject  to  the  approval 
of  the  Director  General  of  defendant,  Laemmle,  to 
enter  into  the  agreement,  in  case  the  association 
should  not  materialize.  That  thereupon  May  drevr 
up  the  agreement  and  submitted  the  draft  to  Bur- 
stein. That  he  (Burstein)  objected  to  some  details, 
especially  the  stipulation  as  to  the  contractual 
penalty  and  stated,  that  he  could  not  submit  such 
stipulations  to  Laemmle.  That  May  agreed  to  every 
change  and  that  in  his  presence  Burstein  crossed 
out  the  provision  regarding  the  contractual  penalty. 

That  the  agreement  was  not  approved  by  Laemm- 
le. That  the  association  did  not  materialize  be- 
cause May  prevented  it  purposely.  That  plaintiff 
cannot  claim  any  rights  from  this  condition  mali- 
ciously induced  by  it. 

That  it  ai3pears  from  the  fact  that  May  thereafter 
made  a  contract  with  Phoebus-Film,  Ltd.  emphasiz- 
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Plaintiff's  Exhibit  No.  2— (Continued) 
ing,  he  was  not  bound  otherwise,  that  plaintiff  did 
not  consider  itself  bound  by  the  agreement  of  May 
10,  1926. 

Plaintiff  has  denied  these  allegations  of  the  de- 
fendant and  has  prayed  to  deny  the  cross  complaint. 

Regarding  further  allegations  of  the  parties 
reference  is  made  to  their  pleadings  read  in  court. 

Evidence  was  taken  according  to  the  orders  of 
April  27,  1927,  April  17,  October  2,  December  14, 
1928.  Reference  is  made  to  the  orders  to  take  testi- 
mony and  the  testimony  of  the  witnesses  Burstein, 
Fellner,  Gallizenstein,  Weinert  and  Muehsam  con- 
tained in  the  minutes  of  February  7,  June  14,  1928, 
February  7,  March  7,  May  2,  1929  and  January  28, 
1930. 

Conclusions. 
(Grounds  for  decision) 

The  complaint  based  on  the  agreement  of  May 
10,  1926  is  logical,  but  not  justified.  It  is  true  that 
plaintiff  has  proved,  as  was  incumbent  upon  it,  that 
the  agreement  of  May  10,  1926  was  entered  into  be- 
tween the  parties  and  that  Burstein  was  authorized 
by  defendant  to  enter  into  it. 

Witness  Burstein  testified  at  his  examinations  of 
February  7,  1928,  January  28,  1930  that  at  that  time 
he  was  agent  of  the  defendant  in  fact  practically 
Generd  Manager.  That  the  character  of  the  de- 
fendant was  restricted  to  the  sale  of  films,  that  he 
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Plaintife's  Exhibit  No.  2— (Continued) 
had  general  power  of  attorney  for  same.  That  in 
it  a  transaction  like  the  one  he  entered  into  with 
the  plaintiff  was  not  contemplated,  that  therefore 
defendant  could  "practically"  have  stated  to  him 
that  he  had  to  consult  them  regarding  such  a  trans- 
action. That  he  stated  to  May  that  he  could  not 
really  do  that,  but  that  the  President  Laemmle  in 
America  would  undoubtedly  approve  the  matter. 
That  he  had  a  moral  right  to  enter  into  such  trans- 
actions, that  he  signed  the  agreement  of  May  10, 
1926  in  Paris.  That  May  stated  to  him  before  he 
signed  the  contract  that  he  could  make  any  reason- 
able change  desired,  that  he  signed  the  agreement 
relying  upon  this  promise,  when  "it"  was  the  opin- 
ion that  one  agreed  on  the  contents  of  the  agreement 
on  general  lines.  That  he  signed  the  contract  as 
an  entity  "in  grosso  modo".  That  he  was  certain 
that  he  w^ould  get  it  through  with  Laemmle,  but  that 
he  expressly  refused  to  sign  every  single  imge  of  the 
agreement  with  his  initials  and  that  before  signing 
he  stated  to  May  in  effect  that  he  could  in  fact  get 
anything  through  with  Laemmle,  but  that  he  had 
to  have  a  conference  with  him  first. 

From  this  testimony  it  appears  with  certainty 
that  Burstein  intended  to  enter  into  the  agreement 
in  behalf  of  the  defendant  without  reservation.  His 
refusal  to  sign  every  page  of  the  document  with  liis 
initials  is  considered  immaterial  by  the  Court.  Even 
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Plaintiff's  Exhibit  No.  2 — (Continued) 
if  it  were  customary  among  American  businessmen 
to  consider  an  agreement  binding  only  if  initialed 
in  this  manner,  the  omission  of  the  signing  of  the 
single  pages  could  not  be  considered  in  interpreting' 
sec.  346  Commercial  Code.  The  partner  in  the 
agreement  of  defendant  May  is  not  an  American 
businessman,  the  agreement  was  entered  into  in 
Paris,  lastly  Burstein  testified  that  he  agreed  with 
May  regarding  the  consummation  of  the  contract 
along  general  lines  and  that  he  signed  it.  In  view 
of  this  testimony  it  would  be  against  good  faith  and 
equity  if  the  defendant  would  consider  a  contract, 
the  contents  of  which  were  agreed  upon  by  its  repre- 
sentative and  the  plaintiff  along  general  lines  and 
signed  by  him,  as  not  consummated  because  the 
single  pages  were  not  initialed. 

From  his  testimony  the  court  finds  that  Burstein 
was  certainly  authorized  to  the  consummation. 
Even  if  general  power  of  attorney  issued  to  him  did 
not  contemplate  such  transactions  as  the  one  he 
entered  into  with  the  plaintiff,  he  testifies,  that  he 
was  "morally"  authorized  to  enter  into  the  contract, 
and  that  he  was  certain,  that  the  agreement  would 
not  be  objected  to.  He  further  testifies  that  the  idea 
that  plaintiff  produce  films  in  conjunction  with  the 
defendant  was  unquestionably  approved  by  Laemmle. 
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Plaintiff's  Exhibit  No.  2— (Continued) 

The  further  defense  of  the  defendant  that  the 
agreement  was  entered  into  only  under  the  condi- 
tion that  the  association  planned  originally  would 
not  materialize  has  not  been  proven  by  the  evidence. 
The  agreement  entered  into  later  by  the  palintiff 
with  Phoebus  Film,  is  not  adverse  to  the  fact  that 
a  binding  agreement  was  entered  into  by  the  parties 
on  May  10,  1926,  because  the  plaintiff  cancelled  the 
agreement  on  June  7,  1926  because  of  the  refusal 
of  defendant  to  fulfill. 

In  view  of  these  findings  the  prayer  of  the  cross- 
complaint,  which  is  otherwise  admissible,  cannot  be 
granted.    The  cross-complaint  was  therefore  denied. 

However  the  claim  to  payment  of  the  contractual 
penalty  is  without  right.  As  Burstein  testified  at 
his  second  examination  May  had  granted  him  the 
right  to  make  any  reasonable  change  of  the  agree- 
ment, that  the  parties  only  agreed  upon  the  contract 
as  an  entity  along  general  lines.  From  these  under- 
standings the  defendant  had  the  right,  to  cross  out 
any  objectionable  clauses  of  the  agreement.  It  is 
immaterial  whether  this  was  done  in  presence  of 
May  in  Paris,  or  later  on.  In  view  of  the  reserva- 
tions by  Burstein  there  was  no  meeting  of  the  mind 
as  to  such  details,  which  were  not  the  fundamentals 
of  the  agreement.  Plaintitf  can  therefore  not  rely 
on  paragraph  12,  as  according  to  Civil  Code  sec  154, 
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155  it  is  to  be  assumed  that  the  parties  would  have 
entered  into  the  agreement  also  without  the  stipu- 
lation regarding  the  contractual  penalty.  Decision 
had  therefore  to  be  rendered  as  stated  above.  De- 
cision regarding  costs  is  based  on  sec  92  Code  of 
Civil  Procedure;  regarding  execution  sec  710  id. 
signed  Loeschhorn 

also  for  Commercial  judge  Levy  (on  vacation)  and 
commercial  judge  Friedlaender  who  is  absent. 
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Dr.  Paul  Dienstag 
Attorney  at  the  District 
Court  of  Appeal  &  Notary 
Berlin  W.  57,  Buelow  St.  22 
At  Elevated  Station  Buelow  St. 
Telephone  Luetzow  8242  &  8243 

Berlin  April  16th,  1930. 

District  Court  of  Appeal  & 
District  attorney  D.  C.  o.  A. 
April  17th,  1930 

Appeal 
In  re 

May-Film  Corporation  at  Berlin  W, 

Tauenzienst.  14,  now:  Koch  St.  6/7,  represented  by 

its  members  of  the  Board  of  Directors  Joe  May  and 

Manfred  Liebenau,  same  address. 

Plaintiff,  Cross-Defendant  and  Appellant, 

Represented  by  Attorney  Dr.  Paul  Dienstag  at 
Berlin  W.  57,  Buelowst.  22 

versus 

Universal    Pictures    Corporation,   New   York,   730 
Fifth  Avenue, 
Defendant,  Cross-Complainant  and  Respondent, 

Attorneys  in  the  Court  of  first  instance:  Attorneys* 
Counselor  of  Justice  Dr.  Rosenberger,  Dr.  Richard 
Frankfurter  and  Dr.  Gerhard  Frankfurter  at  Ber- 
lin-Wilmersdorf,  Nikolsburger  Place  2, 
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Plaintiff's  Kxhihit  No.  2— (Cuiitiiiued) 
Court  of  first  Instance:  Superior  Court  I  Berlin, 
File  nuni})er  first  instance:  74.0.590/26, 

To  the  District  CouH,  Herlin: 

I  lu'iclty  tile  tliis  Appeal  in  Ix-liall'  <»f  the  Plain- 
tiff, C'ross-defendant  and  Appellant  ai^'ainst  the 
ju(l<rnient  of  the  Sui)erior  Court  T  nerlin,  rendered 
on  March  4th,  1930,  not  served  as  yet,  with  the 
motion:  to  decide  ac<s  jrdinp:  to  the  ])ray('r  in  the 
first  instance,  under  i  .n-ersal  of  the  Judgnicnl  ap- 
pealed from. 

GROUNDS. 

First  all  the  statements  and  arguments  of  the 
first  instance  are  maintained  and  herewith  repeated. 
The  testimony  of  the  witness  Bruchstein  (means: 
Burstein)  is  not  suitable  to  justify  the  point  of 
view,  upon  which  the  Superior  Court  bases  its  de- 
cision. 

Further  arguments  are  resei'ved  for  a  detail 
brief. 

(signed)  DIENSTAG 
Attorney. 
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District  Court  of  Appeal  Berlin,  June  3,  1932. 

25.U.5849/30 

Present : 

Counsellor  of  District  Court  Voss, 

As  requested  Judge, 

Court  Employee  Deicbsel  as  Clerk  of  the  Court 

In  the  Matter  of 

May-Film  versus  Universal  Pictures  Corp. 

appeared  at  the  call: 
For  the  Appellant 

Attorney  Dr.  Dienstag 

For  the  Respondent 

Attorney  Dr.  Frankfurter. 

As  Witness: 
Joe  May. 

After  being  advised  regarding  an  oath,  he  was 
examined  as  follows: 

My  name  is  Joe  May,  I  am  51  years  old.  Film 
Director,  am  not  related  or  related  by  marriage  to 
?the  parties,  I  have  a  financial  interest  in  the  out- 
come of  the  lawsuit.  I  have  given  a  guarantee  to 
the  Bank  for  Foreign  Commerce  for  credits  which 
it  has  extended  to  the  plaintiff,  and  for  that  reason 
have  assigned  the  claims  from  this  lawsuit  to  the 
Bank  as  security. 
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This  assignment  was  made  a  few  da3^s  ago,  orally 
to  Dr.  Lenk,  there  is  also  a  document  in  writing  in 
the  files  of  attorney  Dr.  Dienstag,  an  assignment 
signed  by  myself,  which  has  not  been  delivered  as 
yet. 

There  was  a  discussion  between  myself  and 
Aussenberg  regarding  the  May-Film  Corporation, 
and  it  was  agreed  between  us,  that  besides  other 
assets  the  claim  in  this  lawsuii*  should  belong  to  me. 
I  paid  45,000.00  Marks  for  these  assets.  The  law- 
suit was  to  be  continued  by  the  Corporation.  After 
the  plaintiff  went  into  liquidation  the  liquidator 
demanded  confirmation  from  Aussenberg  that  the 
claim  sued  upon  belonged  to  me  and  therefore, 
should  not  be  part  of  the  liquidation  assets.  I 
undertook  a  deficiency  guarantee  to  all  the  liquida- 
tion creditors  in  the  amount  of  40,000.00  Marks. 
Aussenberg  gave  the  same  guarantee.  I  am  con- 
vinced that  there  is  not  any  possibility  that  I  be 
relieved  of  this  guarantee  of  40,000.00  Marks,  not 
even  if  the  result  of  this  lawsuit  would  and  could 
be  taken  into  the  liquidation  assets. 

To  the  facts: 

When  the  agreement  was  signed  and  when  I  took 
Burstein  to  the  depot  he  told  me  that  he  signed  the 
agreement  *  *  * 
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Certified  Copy 
25.U.5819/30 
74.0.590.26. 

In  the  Xame  of  the  People! 
(Written  by  Hand:)  "Certified  Copy  Judgment 
given  to  Plaintiff,  Berlin,  8/24/32" 

Rendered  July  27,  1932. 

(signed)  Gehrke,  Court  Clerk,  as  Official  to  ver- 
ify documents  for. the  Business  Office. 
(Signature) 

As   Official   to   Verify   Docu- 
ments 

In  the  Matter  of 

Ma\iilm  Corporation,  6-7  Kochstr.,  Berlin,  now 
in  liquidation,  represented  by  the  receiver,  Attorney 
Dr.  Alexander  Maier,  225  Friedrichstr.,  Berlin. 

Plaintiff,  Appellant,  and  Respondent:  Attorney 
Dr.  Paul  Dienstag,  5  Clausewitzstrasse.  Berlin- 
Charlottenluirg, 

versus 

Universal  Pictures  Corporation,  730  Fifth  Ave- 
nue, New  York,  represented  by  their  Board  of 
Directors,  President  Carl  Laemmle,  Vice-President 
Robert  H.  Cochran,  Secretary  Helen  E.  Hughes, 
Treasurer  E.  H.  Goldstein, 

Defendant,  Respondent,  and  Appellant, — Counsel : 

Attorney  Dr.  Sarre,  2  Nikolsbui'ger  Platz,  Wilmers- 
dorf — Berlin, — 
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The  25th  Civil  Senate  of  the  District  Couii;  of 
Appeal  in  Berlin,  has,  upon  oral  Hearing  of  July 
8,  1932,  in  the  presence  of  the  President  of  the  Sen- 
ate, Huecking,  and 

the  Counsellors  of  the  District  of  Appeal, 
Kliene  and  Voss,  have  ordered  adjudged 
and  decreed:  Upon  appeals  of  both  parties  the 
judgment  rendered  on  March  4,  1930,  in  the 
J7th  Chamber  for  Commercial  matters  of  the 
Superior  Court  I,  Berlin,  is  changed  as  fol- 
lows: 

(1)  The  Defendant  is  ordered  upon  the  com- 
plaint to  pay  50,000. — R.M.,  plus  2%  interest 
over  and  above  Reichsbank  discount  rate  from 
July  1,  1926. 

Prayer  of  the  Complaint  for  additional  in- 
terest is  denied. 

(2)  Upon  the  Cross-Complaint  it  is  ad- 
judged that  the  Plaintiff  is  not  entitled  to  dam- 
ages in  excess  of  the  50,000  R.M.,  with  interest 
awarded  under  1)  under  the  agreement  of  May 
10,  1926. 

(3)  The  costs  of  the  lawsuit  are  canceled 
against  each  other. 

(4)  Temporary  execution  may  issue  under 
this  judgment,  the  Defendant  being  permitted 
to  prevent  execution  of  judgment  by  put- 
ting up  a  bond  in  the  amount  of  55,000.00  R.M. 
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Facts 
The  Plaintiff  alleges  that  represented  by  its  then 
Board  Member,  Joe  May,  on  May  10,  1926,  in  Paris, 
it  concluded  with  the  Defendant,  represented  by 
their  Manager  of  their  Berlin  office,  Burstein,  the 
original  contract  submitted,  with  its  side  agree- 
ments concerning  the  production  of  the  motion  pic- 
ture to  be  made  from  the  script,  "Candlesticks  of 
the  Emperor"  purchased  by  the  Defendant,  to  be 
directed  by  Joe  May.  That  in  paragraph  12  of  the 
contract  a  contractual  penalty  of  50,000  R.M.  is 
provided  in  the  event  that  one  party  violates  its 
contractual  obligations,  and  that  it  has  further 
been  stipulated  that  for  non-fulfillment  of  the  terms 
of  pa\Tiient  the  Plaintiff  be  entitled  to  withdraw 
from  this  contract  with  forfeiture  of  all  payments 
made  to  that  date  and  reservation  of  right  to  the 
contractual  penalty.  That  the  conditions  under 
which  the  contract  was  to  become  effective  have 
taken  place,  the  finance  consortium  originally 
planned  which  was  to  take  over  the  the  financing 
in  cooperation  with  the  Defendant  or  with  Burstein 
personally  in  collaboration  with  a  Mr.  Braatz  had 
not  been  formed  by  May  20,  1926,  the  time  agreed 
upon ;  therefore  no  contracts  concerning  the  produc- 
tion of  the  motion  picture  were  entered  into  with 
the  consortium;  that  the  businessman  Fellner  had 
signed  the  guarantee  provided  in  the  contract  for 
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not  exceeding  a  maximum  amount  of  330,000  R.M. 
that  this  declaration  had  been  deposited  in  the  Ber- 
lin Oifice  of  the  Defendant  as  agreed  upon.  That  the 
Defendant  in  spite  of  this,  failed  to  comply  with  its 
obligations  to  pay  up  to  May  20,  1926,  but  withdrew 
from  the  contract  because  their  representative, 
Burstein,  had  made  the  compliance  with  the  contract 
dependent  upon  further  conditions,  other  than  those 
of  the  original  agreement.  That,  therefore,  the 
Plaintiff  had  justifiably  withdrawn  by  letter  of 
June  7,  1926,  that  the  contractual  penalty  had  be- 
come due,  also  that  plaintiff  could  claim  further 
damages;  that  damages  in  an  amount  of  approxi- 
mately M2,000  R.M.  were  suffered  by  reason  of 
the  non-fulfillment  of  the  agreement. 

The  Plaintiff  demands,  in  the  present  complaint, 
that  the  Defendant  be  ordered  to  pay  50,000.R.M., 
contractual  penalty,  plus  %%  monthly  interest 
from  January  7,  1926,  and  reserves  further  claims 
for  damages. 

The  Defendant  demands  dismissal  of  complaint 
a]id  further  has  filed  a  cross-complaint  for  de- 
claratory relief,  that  the  Plaintiff  is  not  entitled  to 
the  further  claims  for  damages  asserted  b}^  him. 
(Plaintiff  moves  for  dismissal  of  cross-complaint.) 

Defendant  denies  that  a  binding  contract  had 
come  into  effect. 

That  according  to  the  specific  Power  of  Attorney, 
Burstein  was  not  entitled  to  conclude  a  motion  pic- 
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ture  j)roduction  contract  and  had  stated  the  same 
to  Joe  May.  That  for  this  reason  the  effective- 
ness of  the  contract  was  then  made  conditional 
upon  approval  by  the  Defendant's  president, 
Laemmle.  That,  moreover,  the  contract  drawn  up 
on  the  night  of  May  9th  to  10th  by  May  was  not 
in  accordance  v^th  the  previously  agreed  conditions, 
esj^ecially  with  regard  to  the  contractual  penalty: 
that  Burstein  objected  to  this  in  the  morning  of 
May  10,  1926,  when  he  hurriedly  signed  the  con- 
tract shortly  before  his  departure  for  America  and 
May  conceded  to  him  that  the  Defendant  should 
have  the  right  to  make  any  reasonable  change  in 
the  contract;  that  Burstein  had  crossed  out  the 
stipulation  concerning  the  contractual  penalty  when 
signing  the  contract  in  the  copy  which  he  took  to 
America.  That  an  indication  jDointing  to  incom- 
pleteness in  the  contract  is  that  May,  but  not  Bur- 
stein, signed  the  separate  pages  of  the  agreement 
(initialed  in  the  margin).  That  as  is  known  in  mo- 
tion picture  circles,  this  means,  according  to  Ameri- 
can custom,  that  a  mutually  binding  agreement  had 
not  yet  come  into  effect.  That  an  approval  on  the 
part  of  Laemmle  had  not  been  forthcoming. 

Furthermore,  that  the  condition  of  the  contract 
regarding  non-formation  of  the  consortium  was,  in 
violation  of  good  faith  and  morals  prevented  by  the 
Plaintiff,  since  May  did  not  further  concern  himself 
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witli  its  formation.   That  May  did  not  consider  him- 
self bound  since  he  had  allegedly  concluded  a  mo-' 
tion   picture   contract   with   the   Phobus   Company 
before  his  withdrawal  and  declared  to  the  gentle- 
men in  question  that  he  was  not  bound. 

That  because  of  this  agreement  with  the  Phobus 
Company,  no  damages  were  suffered  by  the  Plain- 


That  the  condition  that  Fellner  guarantee,  that 
a  maximum  amount  of  330,000.M.,  production  costs 
be  not  exceeded,  did  not  occur.  That,  when  Fellner 
signed  the  declaration,  drafted  as  agreed  upon  at 
the  signing  of  the  contract,  it  was  changed  by  May 
to  an  amount  of  350,000.M;  that  the  document, 
which  w^as  later  changed  back  again  to  330,000.M, 
is  not  clear  nor  certain,  because  of  the  double 
change,  and,  in  particular,  the  guarantee  for  not 
exceeding  the  production  costs  of  the  picture  was  a 
condition  for  the  Defendant  according  to  the  intent 
of  the  agreement. 

TJiat  for  these  reasons,  and  since  the  Defendant, 
or  Burstein,  in  the  letter  of  May  20,  1926,  from 
America  addressed  to  the  Plaintiff  had  only  made 
demands  in  accordance  with  the  contract,  a  with- 
drawal from  the  contract  and  a  delay  of  payment 
had  not  occurred  on  their  part ;  that  on  the  contrary. 
May,  without  legal  grounds,  withdrew  from  the  con- 
tract, if  a  conclusive  contract  existed  at  all.    That 
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lie  did  this  because  lie  had  found  better  conditions 
with   the   Phobus-Fihn   Company. 

The  Plaintiff  denies  the  allegations  of  the  De- 
fendant. That  the  Plaintiff,  or  May,  in  fact,  had 
allegedly  concluded  the  contract  with  Phobus-Film 
Company  after  the  Defendant  had  expressed, 
through  Burst ein,  their  intention  not  to  comply 
with  the  contract.  Damages  were  suffered  since  the 
conditions  with  the  Phobus-Company  were  worse 
and  the  contract  could  have  been  effected  with  the 
Phobus  Company  at  the  end  of  the  three  months 
which  had  been  allowed  for  production  in  the  con- 
tract with  the  Defendant.  That  Burstein  had  not 
si  1  own  his  Power  of  Attorney  when  signing  the  con- 
tract but  emphasized  orally  that  he  was  the  Gen- 
eral Manager  with  Full  Authority.  That  he  had 
expressed  himself  to  the  same  effect  on  various 
other  occasions  in  Europe,  and  therefore,  with  the 
knowledge  of  the  Defendant,  presented  himself  as 
their  General  Manager  vdth  Full  Authority,  as, 
for  examples,  in  a  contract  with  Galitzenstein  in 
June.  1926,  but  even  previous  to  this  and  on  other 
occasions.  That  this  constituted  implied  power  of 
attorney. — That  the  condition  concerning  the  con- 
sortium failed  because  the  interested  party,  Braatz, 
did  not  busy  himself  with  the  matter,  as  well  as 
for  the  reason  that  the  Defendant,  himself,  sent 
no  news  from  America  concerning  their  jjartici- 
pation.    That  the  further  condition  regarding  the 
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guarantee  of  Fellner  bad  taken  place  since  the 
change  was  immaterial  and  had  been  changed  back 
with  the  knowledge  of  Fellner;  that  Fellner  had 
actually  undertaken  the  requested  guarantee.  That 
the  docimient  had  been  deposited  on  time,  in  this 
case,  May  19th,  at  the  latest.  That  a  breach  of 
contract  on  the  part  of  the  Plaintiff  did  not  occur 
since,  after  receipt  of  Burstein's  letter  of  May  20, 
192b',  it  had  to  figure  on  non-fulfillment  on  the  part 
of  the  Defendant,  and  was  forced  to  enter,  at  least, 
into  a  contract  with  the  Phobus  Company  in  order 
not  to  remain  entirely  without  production. 

After  taking  evidence,  the  Superior  Court  dis- 
missed the  complaint  and  the  cross-complaint  by  the 
judgment  of  March  4,  1930,  herein  referred  to. 
Against  same,  both  parties  have  tiled  appeals,  and 
prayed : 

The  Plaintiff:  to  render  judgment  according  to 
the  complaint  under  reversal  of  the  former  judg- 
ment and  dismissal  of  oj^ponent's  appeal; 

The  Defendant:  to  render  judgment  on  the  cross- 
complaint  by  reversal  of  judgment,  and  dismissal 
of  opponent's  appeal  and  possibly  the  permission  be 
granted  to  them  to  prevent  execution  by  posting 
bond. 

The  parties  have,  to  begin  with,  essentiallj^  re- 
peated their  arguments  of  the  first  trial,  the  Plain- 
tiff's briefs  of  June  27,  1930,  January  24,  1931,  the 
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Defendant's  briefs  of  Aug.  5,  1928,  Nov.  28,  Dec. 
3,  1930,  and  Feb.  5,  1931,  being  herewith  referred 
to.  Then,  by  an  order  of  Dec.  5,  1930,  a  hearing 
to  take  testimony  was  set,  the  taking  of  which  was 
considerably  delayed  by  the  absence  of  some  of  the 
witnesses,  both  parties  having  again  exchanged 
briefs,  the  contents  of  which  were  submitted  at  the 
last  hearing,  the  Plaintiff's  briefs  of  June  8,  1931, 
I\Iay  23,  1932,  June  27,  and  July  7,  1932  and  the 
Defendant's  briefs  of  August  11,  1931,  July  4  and 
5,  1932,  and  the  supplementary  documents  pre- 
sented at  the  hearing,  being  herewith  referred  to. 
Regarding  the  outcome  of  the  hearing  to  take  tes- 
timony, the  minutes  of  March  21,  and  July  7,  1931, 
and  June  3,  1932,  are  herewith  further  referred  to. 

The  Plaintiff  objects  to  the  use  of  the  affidavit 
of  Fellner  and  the  notations  in  the  files  of  Dr. 
Frankfurter  as  evidence. 

The  Defendant  lastly  objects  to  the  Plaintiff  be- 
ing the  proper  party  (since  the  claim,  in  reality, 
appertained  to  Joe  May  personally,  as  becomes  evi- 
dent from  the  first  part  of  his  testimony),  as  well 
as  to  its  being  the  proper  party  defendant  since 
the  contract  had  been  concluded  with  the  independ- 
ent branch  office  in  Berlin. 

The  Plaintiff  requests  that  these  objections  be 
overruled  as  belated,  especially  the  latter. 
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Grounds  for  Decision 

I)  The  contract  upon  which  the  complaint  is 
based,  was  conchided  in  Paris  between  a  German 
Motion  Picture  Company  (Plaintiff)  and  an  Ameri- 
can Corporation.  The  question  arises  as  to  which 
country's  laws  are  to  be  applied.  It  is  generally 
accepted  that  in  such  cases,  where  the  parties  have 
agreed  upon  a  certain  place  of  jurisdiction  for  the 
decision  of  controversies  aiising  from  a  contract, 
the  law  of  the  ]olace  of  jurisdiction  is  considered 
as  the  law  which  they  intended  to  apply.  In  the 
contract  the  condition  is  stipulated  under  paragraph 
14  that  the  place  of  jurisdiction  shall  be  Berlin- 
Center.  Therefore,  German  Law  is  to  apply  to  the 
relations  existing  between  them.  Berlin  has  also 
been  agreed  upon  as  the  place  of  performance  in 
question,  (the  production  of  the  motion  picture, 
"Candlesticks  of  the  Emperor",)  and  the  obliga- 
tions of  payment  of  the  Defendant,  (which  were 
to  be  made  by  their  Berlin  Office  as  place  of  pay- 
ment) the  center  of  their  obligations  is,  therefore, 
also  in  Berlin,  and  in  Germany.  Consequently,  Ger- 
man law  is  to  be  applied, 

II)  The  Plaintiff  is  entitled  to  sue  upon  the 
claim.  For  its  contention  that  this  is  not  the  case, 
defendant  relies  upon  the  testimony  of  the  witness, 
Joe  May,  according  to  which  he  is  alleged  to  have 
discussed  and  agreed,  as  stockholder,  with  the  other 
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stockholder,  Aussenberg,  that  besides  other  assets 
the  claim  here  sued  for  belonged  to  him,  while  the 
suit  was  to  be  continued  b}^  the  Corporation;  May 
has,  as  he  has  stated,  taken  upon  himself  a  deficit 
liability  towards  the  liquidation  creditors  of  an 
amount  of  40,000.  Rm. ;  he  also  claims  to  have  paid 
45,000  Rm.  but  states,  on  the  other  hand,  that  he 
would  not  be  released  from  his  liability  even  if  the 
result  of  the  present  law  suit  should  go  into  the 
liquidation  assets. — According  to  this  testimony,  it 
nmst  be  assumed  that  the  claim  was  not  really  "as- 
signed", so  that  it  was  transferred  from  the  corpo- 
ration to  one  of  the  associates.  May,  but  that  the 
agreement  between  the  associates  w^as  that  after 
completion  of  the  liquidation,  the  asset  in  question 
should  be  transferred  to  the  associate,  May,  out  of 
the  remaining  assets.  It  is  supposed  to  have  been 
especially  agreed  that  the  corporation  should  be  au- 
thorized to  continue  the  litigation,  and  therefore 
be  entitled  to  the  proceeds  of  the  law  suit.  The 
Plaintiff  is  the  corporation,  represented  by  the  liqui- 
datoi".  Distribution  of  the  assets  of  the  corporation 
among  the  associates  would  be  invalid  as  to  him,  be- 
fore the  corporation  debts  were  paid,  because  the 
associates  are  not  authorized  to  divide  among  them- 
selves the  assets  of  the  corporation,  without  taking 
care  of  the  debts. 

Ill)     The   Defendant   denies   to   be   the   proper 
debtor.    That  the  agreement  was  not  made  with  it, 
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but  with  the  Berlin  Branch,  an  independent  legal 
entity,  to  wit,  a  limited  corporation.  This  objec- 
tion first  was  made  in  the  last  Oral  Hearing  in  the 
Appelate  Court,  but  it  could  have  been  raised  by 
the  Defendant  in  the  first  instance.  The  Court  has 
come  to  the  conclusion  that  it  has  been  raised  only 
for  the  purpose  of  delay,  that  the  failure  to  raise 
it  sooner  is  gross  negligence.  This  objection,  there- 
fore, Y/as  rejected  according  to  Section  529,  Code 
of  C.C.P. — furthermore,  it  is  not  justified.  As  par- 
ties to  the  contract  in  the  main  agreement  of  May 
10,  1926,  are  named,  the  Plaintiff  on  one  side,  the 
Universal  Film  Corporation,  New  York,  Branch 
Of^ce,  Berlin  on  the  other  side.  The  correct  name 
of  the  Defendant  is,  "Universal  Pictures  Corpora- 
tion, New  York." 

The  agreement  and  the  side  agreements  are  to  be 
considered  as  one  agreement.  In  the  side  agreements 
there  always  appear  the  heading :  "To  the  Universal 
Pictures  Corporation,  New  York  Berlin."  From 
this  it  can  be  seen  that  the  American  Corporation 
was  meant  as  party  to  the  agreement,  and  it  must 
be  assumed  that  it  had  also  a  branch  office  in  Ber- 
lin, which  through  its  representative,  Burstein,  has 
the  position  of  a  representative  and  of  that  party, 
to  which  the  detailed  completion  of  the  agreement 
was  left  by  the  regular  party  to  the  agreement. 
Since  so  much  stress  has  been  laid  upon  the  fact 
that  the  agreement  was  signed  before  the  departure 
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of  Biirstein  for  America,  and  that  one  copy  was 
taken  along  by  Burstein  to  America,  it  was  clear 
between  the  parties  that  the  American  firm  was  the 
party  to  the  agreement  with  the  Plaintiff,  and  the 
binding  of  this  firm  apparentl}^  was  essential  to 
May.  This  Bm^stein  not  only  could  see,  but  he  real- 
ized it.  For  these  reasons,  the  incorrect  wording  in 
the  heading  of  the  main  agreement  cannot  speak 
against  the  fact  that  the  Defendant  is  the  proper 
party  Defendant. 

IV)     The  Complaint  is  based  upon  the  provision 
in  Nos.  12-13  in  the  agreement  of  May  10,  1926: 

12)  "In  case  of  violations  of  this  agree- 
ment, the  party  violating  the  agreement  shall 
pay  to  the  party  complying  with  the  contract  a 
contr £,ctcal  penalty,  not  subject  to  judicial  re- 
duction in  the  amount  of  Fifty  Thousand 
Marks,  without  prejudice  to  the  further  claims 
for  damages. 

J  3.)  Non-compliance  with  the  terms  of  pay- 
ment entitles  the  Mayfilm  to  cancel  the  contract, 
with  forfeiture  of  the  payments  made  until 
then.  The  right  to  the  contractual  penalty  and 
further  claims  for  damages  is  not  affected 
thereby." 

No.  12  has  been  crossed  out  in  the  copy  of  the 
agreement  of  Defendant  in  indelible  pencil.  No. 
13  has  not  been  crossed  out.   In  the  copy  which  Joe 
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have  agreed  that  this  agreement   (signed  by  Bur- 
stein)  of  May  20,  1926  shall  go  into  effect  if, 

1.)  The  finance  consortium  planned  between 
you  (Burstein)  and  Mr.  Braaatz  for  the  financ- 
ing of  the  film  'Candlesticks  of  the  Emperor' 
has  not  been  formed  until  May  20,  1926. 

2.)  The  agreements  contained  in  the  Exhibit 
of  Mr.  Fellner  and  myself  have  not  been  signed 
by  the  consort:  :am  under  the  guarantee  of  Uni- 
versal until  May  20,  1926. 

3.)  Mr.  Hermann  Fellner  has  not  confirmed 
by  his  signature  the  guarantee  for  the  Mayfilm 
agreement  given  by  me  today  under  his  power 
of  attorney."  Regarding  Paragraph  No.  3,  the 
parties  agi^ee  that  the  word  "not"  should  be 
left  out  as  the  signature  was  the  condition  for 
the  going  int'?   effect. 

This,  then,  was  a  compilation  of  the  conditions 
under  which  the  agreement,  the  wording  of  which 
was  put  down  in  the  main  document,  was  to  become 
effective.  If  Laemmle's  approval  had  been  a  condi- 
tion, it  certainly  would  have  been  inserted  at  this 
place.  The  entire  wording  of  the  agreement,  as  it 
has  been  submitted,  shows  that  it  was  discussed  in 
great  detail  and  that  the  author  took  great  pains  to 
include  everything  which  had  been  agi^eed  upon.  As 
surplusage,  the  main  agreement  contains  the  clause 
in  paragraph  15  that  oral  agreements  have  not  been 
made  beside  this  agreement.    The  contract  involved 
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a  large  object,  much  depended  upon  it  for  the  Plain- 
tiff, as  Burstein  knew.  If  as  a  business  man,  he 
signed  the  agreement,  as  it  was  submitted  to  him 
in  the  morning  of  May  10,  1926,  he  must  apply 
it  against  himself  and  cannot  justly  object  that  the 
agreement  was  not  entirely  in  consonance  with  the 
conferences.  If  he  did  not  want  it,  Burstein  could 
have  easily  crossed  out  the  clause  regarding  oral 
side  agreements.  The  other  side  had  to  assume 
under  the  circumstances  that  Burstein  intended  the 
contract  in  the  present  form.  If  he  really  stated 
that,  "he  could  not  really  do  it,  but  that  the  Direc- 
tor General,  Laemmle  would  approve  it  without 
question"  this  was  not  a  mutual  contractual  state- 
ment of  intent  in  view  of  the  signed  contents  of 
the  agreement,  but  an  irrelevant  unilateral  remark, 
which  was  made  by  way  of  conversation,  and  which 
the  other  side  could  mainly  consider  as  applying 
to  the  inner  relations  between  Burstein  and  his 
American  principal. 

This  construction  is  given  weight  by  the  fact  that 
Burstein  later,  at  a  time  when  according  to  the 
statements  of  Defendant,  Laemmle  had  not  given 
the  approval  in  question,  took  the  position  that 
not  he  or  the  Defendant,  but  May,  or  the  Plaintiff* 
violated  the  agreement  that  then  (in  the  letter  of 
June  10,  1926)  he  did  not  point  out  the  lacking 
approval  of  Laemmle.  Also,  that  he  did  not  notify 
the  Plaintiff'  promptly  as  to  the  approval  or  non- 
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approval.  It  is  true  the  time  therefor  was  short. 
It  had  to  be  decided  until  May  20th,  whether  the 
agreement  should  be  effective  or  not.  This  short 
space  of  time  speaks  against  the  fact  that 
Laemmle's  approval  was  to  be  secured  first.  It  must 
be  assumed  that  if  this  really  was  agreed  upon,  Bur- 
stein  would  have  gotten  in  touch  with  Laemmle  by 
cable  and  would  have  secured  his  statement 
promptly. — In  any  event,  the  burden  of  proof  is 
upon  the  Defendant  (in  view  of  the  wi^itten  agree- 
ment). That  the  approval  was  a  condition  of  the 
contract  and  this  burden  of  proof  has  not  been  met 
and  would  not  be  made,  even  if  May  later  told  other 
people  that  he  did  not  consider  himself  bound  when 
he  made  an  agreement  with  Phoebus  Corporation; 
he  couldn't  say  anything  else,  as  otherwise  its  rep- 
resentative would  not  have  made  an  agreement  with 
him.  If  the  witness,  Liebenau  (whose  affidavit  De- 
fendant submitted,  to  which  Plaintiff  objected  as 
evidence,  and  which  cannot  be  used  as  such;  the 
witness  himself  could  not  be  reached)  would  testify 
as  stated  in  his  affidavit,  this  would  not  be  decisive. 
He  only  says  as  he  was  advised  that  the  agreement 
with  May  was  concluded  with  the  proviso  that  it 
had  to  be  approved  by  Laemmle  (it  cannot  be  as- 
certained by  whom  he  was  advised) ;  inasmuch  as 
Liebenau  was  not  present  when  the  agreement  was 
concluded,  this  statement  cannot  be  of  decisive 
value. 
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The  assumption  that  it  was  an  offer  of  the  Plain- 
tiff with  unilateral  binding,  must  be  rejected  for 
the  reasons  stated.  The  fact  that  Burstein  (in  con- 
trast to  May)  did  not  initial  the  various  pages, 
cannot  prove  what  Defendant  has  to  prove.  It  is 
a  point  which  can  be  used  for  interpretation  in  fa- 
vor of  Defendant,  and  must  be  considered,  but  it  is 
not  sufficient.  First,  the  omission  of  the  initials  can 
easily  be  explained  by  the  hurry  in  which  Burstein 
finally  signed  (while  May  had  more  time  during  the 
night  when  working).  It  is  very  doubtful  whether 
Burstein  as  a  Swiss  citizen,  who  had  his  residence 
usually  in  Switzerland  when  making  an  agreem.ent 
with  a  German  firm,  laid  such  stress  on  a  possibly 
existing  American  custom,  according  to  which  it 
was  usual  and  necessary  for  mutual  obligations  to 
initial  the  various  pages.  As  a  matter  of  form,  this 
point  cannot  be  considered,  because  as  has  been  ex- 
plained under  I,  the  relation  between  the  parties 
must  be  judged  according  to  German  law.  There- 
fore, the  form  of  a  transaction  is  governed  by  Ger- 
man law,  according  to  Art.  1,  E.G.B.G.B.  (Intro- 
ductory Law  to  the  Civil  Code). 

2)  The  Defendant  has  submitted  an  American 
Power  of  Attorney  for  Burstein  (Translation  Vol. 
I,  P.  157  exhibits),  which  says  that  Burstein  is 
hereby  authorized  to  represent  it  in  the  territory 
named  with  the  following  rights  and  under  the  fol- 
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lowing  restrictions:  now  follow  under  twenty-six 
numbers  special  kinds  of  transactions,  which  the 
representative  is  authorized  to  do.  Under  these 
transactions  the  concluding  of  agreements  for  the 
productions  of  films  is  not  included  in  No.  24,  which 
says  in  so  far  as  the  Power  of  Attorney  authorized 
Burstein  to  make  agreements  regarding  matters 
other  than  the  specific  delivery  of  films  of  the  Cor- 
poration to  others  (i.e.  leasing  of  films)  that  the 
Power  of  Attorney  is  restricted  to  transactions 
which  do  not  involve  an  amount  in  excess  of  5,000 
Dollars. 

According  to  the  wording  of  this  Power  of  At- 
torney, Burstein  certainly  was  not  authorized  to 
represent  the  Defendant  in  the  agreement  made  on 
May  10,  1926,  since  this  agreement  assigns  to  the 
Plaintiff  the  production  of  a  fihn,  "Candlesticks 
of  the  Emperor",  for  a  price  of  300,000  P.M.  (also 
a  guaranteed  minimum  income  of  60,000  P.M.  from 
the  interest  in  the  countries  outside  of  Germany, 
France,  Belgium,  Switzerland,  U.S.A.)  According 
to  generally  accepted  law  principles,  anybody  who 
deals  with  the  representative  must  examine  the 
Power  of  Attorney  and  runs  the  risk  that  the  al- 
leged Power  of  Attorney  does  not  exist.  There- 
fore, the  agreement  is  not  binding  for  the  princi- 
pal. Besides  these  generally-accepted  law  princi- 
ples, the  jurisdiction  has  recognized  an  implied 
Power  of  Attorney  in  the  interest  of  legal  safety 
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in  commerce  and  business  in  such  cases,  in  which 
the  representative  with  the  consent  of  the  principal, 
acts  to  the  outside  as  a  representative.  The  giving 
of  a  Power  of  Attorney  can,  in  principle,  be  made 
without  any  particular  form.  It  would  be  against 
good  faith  and  morals  if  the  principal  who  consents 
to  the  appearance  of  a  representative  in  his  name 
could  reply  upon  the  contents  of  a  Power  of  At- 
torney which  is  unknown  as  to  its  details,  containing 
many  clauses  and  is  restricted.  That  is  the  situation 
here.  Burstein  used  the  designation  on  his  letter- 
heads, which  could  only  be  considered  by  the  Ger- 
man parties  to  the  agreement  that  he  had  Gen- 
eral Power  of  Attorney.  The  letterhead  reads  as 
follows  (in  big  print)  : 

' '  Universal   Pictures    Corporation ' ' 

of  New  York 

Carl   Laemmle,    President" 

on  the  left  side  it  says:  "L.  Burstein 

Office  of  the 
General  Manager" 

and  on  the  right  side,  the  business  address  in  Ber- 
lin is  given. 

From  this,  it  can  only  be  deduced,  without  de- 
tailed knowledge  of  the  conditions,  that  L.  Burstein 
was  the  person  who  was  generally  authorized  to 
conclude    business   transactions    for   the    American 
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Corporation  in  Germany.   The  term  "General  Man- 
ager" is  not  generally  known  here  in  its  meaning. 
An  authentic  interpretation  was  given  by  Burstein 
when  he  called  himself,  in  the  agreements,  ' '  General 
Representative".    This  happened,   for  instance,   in 
the  agreement  with  Galitzenstein,  which  was  notar- 
ized on  June  14,  1926,  also  regarding  the  production 
of  a  film.    In  the  side  agreement  of  May  10,  1926, 
in  the  case  at  bar,  Joe  May  states  and  Burstein 
confirms  by  his  signature:  "You  have  stated  to  me 
today  that  you  are  the  General  Representative  of 
the   Universal   Pictures   Corporation,   or   Mr.   Carl 
Laemmle,  and  have  signed  today  an  agreement  with 
Mayfilm  Corporation  in  the  name  of  this  principal." 
The  Senate  has  drawn  the  conclusion  from  this,  i.e. 
the  Board  of  Directors  in  America  had  knowledge 
of  these  actions  and  consented  to  them.  In  view  of 
the    correctness    of   Burstein   in   business   matters, 
which  has  been  alleged  by  the  Defendant  itself,  he 
would  have  not  acted  in  this  manner  if  he  did  not 
know  that  this  was  in  conformance  with  the  will  of 
the  Defendant,  given  either  expressly  or  impliedly. 
This  can  be  deduced  from  his  own  statements  as  a 
witness,  when  he  states  "morally"  he  was  author- 
ized to  conclude  the  agreement;  apparently  he  had 
in  mind  the  contrast  to  the  contents  of  the  Power 
of  Attorney  with  its  detailed  provisions  and  says 
that  they  alone  are  to  be  considered  for  the  "legal" 
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determination.  The  "moral"  power  can  only  be  de- 
duced from  the  fact  that  he  knew  from  former 
transactions,  that  his  principal  approved  his  ac- 
tions as  a  representative  also  in  a  case  as  the  one 
above.  It  is  not  conceivable  that  the  Board  of  Di- 
rectors of  the  Defendant  had  no  knowledge  of  the 
manner  in  which  Burstein  called  himself  on  the  let- 
terheads, and  how  he  conducted  himself  in  business 
transactions.  It  must  be  taken  into  consideration 
that  Laemmle  is  also  of  German  descent,  that  there- 
fore he  was  familiar  with  German  conditions.  Ac- 
cording to  Burstein's  testimony,  he  (Laemmle)  had 
already  approved  the  idea  in  principle  to  produce 
films  in  Germany  through  May.  He,  therefore  had 
to  figure,  and  certainly  did  figure,  that  Burstein,  the 
only  representative  in  Germany,  would  take  the 
necessary  steps  and,  if  necessary,  would  conclude 
agreements  which  had  to  do  with  this  production. 
With  what  appearance  Burstein  acted  and  how  the 
business  world  considered  it,  can  be  judged  by  the 
testimony  of  the  editor,  Weiner;  he  says  that  it  was 
generally  known  in  film  circles  that  the  general  rep- 
resentatives had  all  the  powers  as  far  as  outsiders 
were  concerned,  but  that  in  their  inner  relations 
they  had  to  submit  matters  in  America  for  a  deci- 
sion. The  witness,  Braatz,  a  man  well-versed  in  this 
business,  testified  he  would  have  considered  the 
agreement  as  concluded,  if  it  were  made  by  Burstein 
in  the  name  of  the  Defendant. 
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Therefore,  the  Court  concludes  (the  same  as  the 
Superior  Court)  that  the  Power  of  Attorney  of 
Burstein  for  the  Defendant  was  in  existence  ac- 
cording to  the  theory  of  ostensible  authority, 
(theory  of  legal  appearances). 

VI.  The  Superior  Court  considered  the  claim  to 
the  contractual  penalty  unjustified,  for  the  reason 
that  May,  as  representative  of  the  Plaintiff,  gave 
Burstein,  as  representative  of  the  Defendant, 
when  entering  into  the  agreement,  the  right  to 
make  any  reasonable  change;  that  therefore,  an 
agreement  of  the  parties  had  never  been  reached  in 
principle,  but  that  the  Defendant  had  the  right  to 
cross  out  of  the  agreement  any  onerous  provisions; 
that  it  was  immaterial  whether  this  happened  in 
the  presence  of  May  or  later;  that  there  was  no 
meeting  of  the  minds  regarding  such  points.  The 
uncertainty  which  would  result  from  this  assump- 
tion, viz:  regarding  which  points  an  agreement 
had  been  reached  and  regarding  which  points  it 
had  not  been  reached,  shows  that  this  considera- 
tion is  not  correct.  The  entire  agreement  composed 
of  the  so-called  main  agreement,  the  side  agreement 
regarding  the  conditions  and  the  guarantee  of 
Fellner  for  prompt  production  and  compliance  with 
the  price  of  production,  and  on  the  other  hand  of 
Fellner  and  May  for  compliance  with  the  obliga- 
tions and  the  numbers  8,   9  and  17  of  the  main 
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agreement,  must  be  considered  as  an  entity  which 
belonged  together  as  to  its  contents.  All  the  docu- 
ments named  were  written  out  at  the  time  by  May, 
in  duplicate,  were  signed  by  both  parties  (except 
the  guarantees  by  which  Burstein  undertook  no  ob- 
ligations for  the  Defendant)  and  each  party  re- 
ceived a  copy.  If  one  agreed  only  "in  principle'' 
an  agreement  regarding  all  points  for  which  state- 
ments were  made  had  not  taken  place,  then  Para- 
graph 154,  Civil  Code  would  apply  and  the  agree- 
ment could  not  be  considered  as  being  perfected. 
An  agreement  in  which  one  party  shall  be  author- 
ized, without  the  consent  of  the  other  to  make  any 
changes  which  he  considers  reasonable  (in  case  of 
controversy  the  Court  would  have  to  decide  accord- 
ing to  Paragraph  315,  Seq.  Civil  Code,  whether  the 
changes  were  reasonable?)  lacks  the  necessary  cer- 
tainty in  the  opinion  of  the  Senate.  The  allega- 
tion of  the  Defendant  is  contradicted  by  the  fact 
that  none  of  this  right  was  put  in  writing.  One 
short  statement  of  the  Defendant  is  sufficient: 
"Universal  reserves  the  right  to  change."  Since 
nothing  like  that  was  included  in  the  agree- 
ment, these  statements  must  be  construed  to  mean 
that  the  Plaintiff  would  favorably  consider  a  de- 
sire for  a  change  of  provisions  of  the  agree- 
ment, which  would  not  affect  essential  parts.  IMay 
testified  as  a  witness  that  he  made  a  remark  at  the 
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end  that  if  Defendant  desired  any  changes,  he  would 
not  be  unreasonable  and  would  consider  it — or  some- 
thing similar.  This  was  only  an  informal  promise 
of  a  later  mutual  understanding,  if  wishes  for  a 
change  would  appear,  but  not  concession  of  a  uni- 
lateral right  to  changes.  In  the  interest  of  cer- 
tainty of  agreements — that  would  be  the  interpreta- 
tion of  such  right  to  changes — any  wish  for  changes 
would  have  to  be  stated  inunediately  and  by  tele- 
graph, but  not,  as  happened  here  at  a  time  when 
the  contractual  penalty  was  declared  forfeited  and 
was  demanded.  If  the  right  to  change  had  really 
been  granted,  it  would  be  effective  only  for  a  short 
space  of  time,  and  would  have  to  be  exercised  im- 
mediately. The  fact  that  it  was  not  exercised  im- 
mediately, speaks  against  its  existence,  i.e.,  against 
the  existence  of  an  intent  in  this  respect.  The 
omission  of  the  contractual  penalty  cannot  be  con- 
sidered an  immaterial  change.  It  is  irrelevant 
whether  it  is  customary  in  such  agreements  or  not. 
Even  if  it  were  not  contained  in  the  former  draft 
(which  was  made  for  the  agreement  between  the 
Plaintiff  and  the  finance  consortium)  May  could 
consider  it  necessary  to  insert  it  in  the  agreement 
with  the  Defendant.  It  was  not  a  unilateral  ob- 
ligation, the  right  to  sue  was  given  either  party 
which  complied  with  the  agreement  against  the 
party  violating  the  agreement,  i.e.,  also  against  the 
Plaintiff ;  only  in  this  respect  Plaintiff  was  favored 
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as  against  the  Defendant,  as  the  right  to  the  con- 
tractual penalty  was  given  also  in  case  that  it  with- 
drew from  the  agreement  because  of  non-compli- 
ance with  Defendant's  obligations  to  pay;  such 
right  to  withdraw  was  expressly  provided  for  in  the 
agreement  (No.  13).  These  provisions  of  the  agree- 
ment prove  that  the  contractual  penalty  played  an 
important  part  for  the  Plaintitf .  The  crossing  out 
meant  a  change,  which  presumably  was  not  within 
the  intent  of  the  Plaintiff,  one  which  could  not  be 
considered  "reasonable"  within  the  meaning  of  both 
parties.  Even  if  one  would  agree  with  Defend- 
ant's position  in  other  points.  Defendant  could  not 
be  authorized  to  cross  it  out  unilaterally. 

VII.     The   agreement  was  conditioned  in  three 
ways,  as  was  mentioned  in  V  at  1. 

1.)  The  conditions  to  1)  and  2)  (that  the 
finance  consortium  did  not  materialize  tind  that 
no  agreement  was  concluded  with  this  con- 
sortium) interrelated.  That  these  two  condi- 
tions occurred  is  not  denied, — the  consortium 
did  not  materialize.  The  Defendant  claims  as 
a  defence  that  the  Plaintiff  or  its  representa- 
tive, May,  prevented  the  happening  of  these 
conditions  against  good  faith  and  morals.  For 
this  there  has  not  been  sufficient  evidence.  It 
is  supposed  to  have  consisted  in  this, — that  May 
did  not  pay  any  attention  to  the  formation  of 
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a  consortium.  This  May  does  not  deny,  l)ut  the 
Plaintiff  denies  that  he  had  to  pay  attention 
to  this  consortium,  because  it  was  the  business 
of  Burstein  and  Braatz.  The  Court  agrees  with 
this  interpretation.  According  to  the  letters, 
copies  of  which  are  filed  and  which  preceded 
the  agreement  with  Burstein  of  May  10,  1926 
(Exhibits  of  Plaintiff's  pleading  of  March  23, 
1927,  which  have  not  been  denied,  and  have 
been  confirmed  in  various  points  by  Braatz' 
testimony)  the  idea  to  produce  several  films 
with  May  and  his  corporation  for  a  consortium 
of  a  German  and  American  group  originated 
with  Braatz,  who  interested  Burstein  in  this 
matter.  Braatz  drew  up  in  advance  the  agree- 
ments to  be  concluded  between  the  consortium 
and  the  Plaintiff.  The  condition  was  that  the 
Defendant  and  some  German  financiers  could 
come  into  the  finance  consortium.  Before  Bur- 
stein's  departure  for  America,  a  conference  be- 
tween him,  May  and  Braatz  had  taken  place 
on  April  29,  1926,  in  which  the  conditions  for 
the  production  of  the  film,  '^Candlesticks  of 
the  Emperor"  by  May  and  his  firm  had  been 
laid  down  in  general  terms.  The  other  party 
to  the  agreement  was  a  consortium,  "Burstein- 
Braatz-Liebenau".  May  obligated  himself  to 
make  two  more  films  for  the  consortium  under 
the  same  conditions,  if  Burstein  would  cable 
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his  willingness  within  fourteen  days  after  his 
arrival  in  New  York,  in  May,  1926.  May  also 
reserved  the  right  to  finance  the  said  film  him- 
self, to  produce  it  and  to  offer  it  to  the  con- 
sortium. On  May  6,  1926,  Braatz  asked  by 
telegram  whether  he  could  meet  Burstein  in 
Geneva.  Then,  on  May  8th,  announced  himself 
at  Burstein 's  in  Paris  for  the  following  Sun- 
day, so  did  May.  When  May  arrived  in  Paris 
and  called  on  Burstein,  Braatz  failed  to  show 
up,  but  could  not  be  reached  at  the  hotel,  which 
he  had  given  as  his  quarters.  May  was  very 
angry  about  that,  but  feared  that  the  whole 
plan  would  fall  through,  and  expressed  him- 
self to  the  effect  to  Burstein.  Burstein  had  to 
leave  the  next  day,  and  therefore,  suggested  to 
May  to  make  a  contract  agreement  with  the 
Defendant,  in  case  the  consortium  planned  by 
Braatz  wouldn't  materialize.  Under  those  cir- 
cumstances it  camiot  be  said  that  May  and  his 
firm  undertook  the  obligation  to  bring  the  con- 
sortium together.  It  is  true  they  were  not 
allowed  to  prevent  it,  because  then  they  would 
have  brought  the  condition  about  against  good 
faith  and  morals.  That  they  took  any  steps  in 
this  direction,  has  not  been  claimed  by  the  De- 
fendant. The  mere  omission  to  help  bring  the 
consortium  together  is  not  an  action  against 
good  faith  and  morals  in  the  meaning  of  the 
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contract,  since  May  could  rely  on  the  fact  that 
Braatz,  who  had  planned  the  entire  matter  and 
who  had  relations  through  German  financiers, 
would  do  the  necessary  thing  in  this  direction. 

Therefore  this  objection  of  the  Defendant's  is  also 
unjustified. 

2.)    The  third  condition  for  the  going  into  ef- 
fect of  the  agreement  was  that  Fellner  signed 
the  guarantee.     This  guarantee  read: 
"To  the  Universal  Picture  Corporation 
New- York  Berlin 
care  of  Mr.  Burstein 

In  my  own  name  as  well  as  in  the  name  of 
Mr.  Hermann  Fellner.  Power  of  Attorney,  I 
hereby  declare: 

Should  we  have  to  produce  for  you,  or  for 
a  subsidiary  company  of  yours,  the  motion  pic- 
ture, "Candlesticks  of  the  Emperor",  we  as- 
sume the  full  liability,  a  case  of  force  majeure 
excepted,  to  the  extent  of  the  price  agreed  upon 
which  is  an  amount  of 

including  premium — 330,000.  Mk, 

Three  Hundred  Thirty  Thousand  Marks,  as 
well  as  for  proper  delivery  on  time  three 
months  after  the  first  day  of  shooting, 

Paris,  May  10,  1926 

JOE  MAY" 
"H.  FELLNER" 
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The  last  signature,  that  of  Fellner,  may  be 
found  on  the  document  filed  in  this  lawsuit.  But 
the  document  has  been  changed,  the  figure 
330,000  was  first  changed  to  350,000  then  back 
to  330,000.  Also  there  is  a  change  on  the  spot 
where  it  reads  ''30"  (thousand  marks)  of  the 
figures  that  were  written  out  in  letters  under 
the  figures  330,000.  But  it  is  well  possible  and 
probable  that  it  first  had  read  thirty  thousand, 
then  was  changed  to  fifty  thousand,  and  then 
was  changed  back  to  thirty  thousand.  The 
word  is  thereby  made  illegible,  also  the  more 
since,  beside  it,  the  following  annotation  has 
been  made: 

"30,000) 

) 

10,000) 

) 

20,000) 

) 

20,000)" 

from  which  it  was  supposed  to  have  become 
clear  how  the  350.000  came  into  being;  since 
these  figures  have  not  been  crossed  out  in  the 
act  of  changing  this  document  back  again,  the 
document  presents  a  doubt  as  to  which  figure 
is  the  correct  one. 

The  condition  of  the  contract  is  indeed  to  be 
construed  in  the  sense  in  which  it  is  interpreted 
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by  the  Defendant  in  so  far  as  the  Defendant 
was  to  be  granted  certain  adequate  proof  of 
the  assumption  of  the  Guarantee  by  Felhier. 
The  Defendant  assumed  that  while  May  was  a 
callable  director,  he  was  rather  difficult  to  man- 
age, and  that  in  the  first  place  it  was  to  be 
feared  that  the  production  would  become  more 
expensive  than  budgeted  and  would  take  longer 
than  the  time  agreed  upon.  This  was  May's 
reputation  in  such  circles.  Therefore,  it  ap- 
peared necessary  to  the  Defendant,  in  this  case 
Burstein,  to  place  Fellner  in  a  position  beside 
May  and  to  make  him  liable,  next  to  May,  for  a 
dependable,  businesslike,  and  economic  conduct 
of  the  production,  so  that  the  amount  and  the 
time  allowed  for  production  would  not  be  ex- 
ceeded. For  this,  Fellner  received  a  premium 
of  20,000  Mk.,  and  May  a  similar  premium  of 
10,000  Mk;  in  this  way,  if  the  production  cost 
of  300,000.  Mk.  is  added,  the  figure,  330,000. 
Mk,  came  into  being.  May  states  that  Burstein 
had  held  out  the  prospect  to  him  in  Paris  that 
a  special  i3remium  of  a  further  20,000.  Mk., 
would  be  allowed  him;  and  therefore,  he  re- 
garded himself  entitled  to  change  the  330,000. 
Mk,  to  350,000.  Mk.  This  is  not  stipulated  in 
the  contract  or  in  the  so-called  side  agreement 
containing  the  terms. 
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Conversely,  it  is  here  stipulated : 

''We  have  further  agreed  that  Mr.  H.  Fell- 
ner  and  myself  shall  deposit  with  your  firm  in 
Berlin,  the  guarantees  signed  by  Mr.  Fellner 
and  myself  today;  on  the  other  hand,  you  have 
obligated  yourself  to  make  a  payment  to  me 
of  the  amount  of  25,000,  Mk, 

Twenty-five  Thousand  Marks 
in  cash  against  this  deposition. 

''This  payment  will  either  be  figured  into  the 
contracts   of   the   consortium   to   be   concluded 
with  Fellner  and  myself,  or  will,  if  they  are 
not  perfected  by  the  20t,  be  regarded  as  part 
payment  of  the  first  installment  of  the  contract, 
so  that,  on  the  20th  of  May,  a  payment  of  the 
balance  of  10,000.  Mk,  would  have  to  be  made. 
"I  ask  for  confirmation  on  the  enclosed  copy 
as  a  sign  of  your  accordance  with  this  matter. 
"Very  sincerely, 
"Paris,  May  10,  1926. 
JOE  MAY" 
"L.  BURSTEIN" 

The  remaining  payment  of  10,000.  Mk,  for 
May  20th  was  figured  as  follows: 

15,000.Mk.  had  already  been  paid  by  Bur- 
stein  for  the  Defendant  at  the  purchase  of  the 
script;  therefore,  the  contract  reads,  where  the 
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payments  of  50,000.  Mk.  each  are  referred  to 
for  the  first  payment: 

"50,000.  Mk.  to  be  paid  at  the  conclusion 
of  the  contract  (15,000  having  already  been 
paid  for  'Candlesticks')" 

If,  then,  a  further  amount  of  25,000,  had  been 
paid  before  May  20,  1926,  at  the  moment  when 
the  document  was  deposited,  the  first  install- 
ment would  have  been  decreased  to  10,000.  Mk, 
the  rest  of  the  payment  the  Plaintiff,  May,  in 
this  case,  would  have  already  received. 

There  can  be  no  question  of  May's  not  being 
permitted  to  increase  the  cost  of  production. 

The  deposition  of  the  guarantee  at  the  Berlin 
Branch  of  Defendant  should  supply  the  se- 
curity that  the  condition  of  the  signature  of 
Fellner  had  been  complied  with.  Then  the  De- 
fendant was  to  assume  an  advance  payment  to 
May  as  consideration  for  the  first  50,000.  Em. 
payment  for  services  rendered.  For  the  effec- 
tiveness of  the  contract  of  May  20,  1926,  it 
would  actually  be  sufficient  for  Fellner  to  sign 
the  guarantee.  For  this  purpose  it  could  not  be 
changed  in  text,  for  it  was  to  serve  as  an  evi- 
dence for  the  Defendant  by  which  the  Defend- 
ant was  protected  in  case  of  a  lawsuit  against 
Fellner  in  any  eventuality.  Hereafter,  the  con- 
dition that  Fellner  sign  the  guarantee  as  it  was 
drafted  on  May  10,  1926,  by  agreement  of  the 
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two  contract  parties,  did  not  take  place.  But 
the  ^'condition"  is,  from  the  viewpoint  of  the 
senate,  not  to  be  construed  to  the  effect  that  the 
necessary  formality  could  be  set  aside  by  the 
Defendant  and  Burstein  if  only  the  guarantee 
had  gone  into  effect  and  was  not  disputed  by 
Fellner  himself.  May  had  Fellner  sign  the 
guarantee  after  having  changed  the  figure  to 
350,000.  Then  on  May  19,  1926,  he  deposited 
this  and  the  other  guarantee  (for  the  keeping 
of  conditions  as  of  8,  9,  &  17  of  the  contract) 
with  his  and  Fellner 's  signature  at  the  Branch 
Office  of  the  Defendant  with  the  employee. 
Miss  Valentine.  The  guarantee  in  a  changed 
form  he  asked  to  have  returned  to  him  on  the 
same  day  (as  he  says)  or,  perhaps,  on  the  next 
day,  and  changed  the  figure  back  to  330,000. 
Mk ;  in  this  form  Miss  Valentine  then  accepted 
the  document  and  it  was  thus  later  presented 
to  the  court.  Now,  on  the  18th  of  May,  1926, 
May  and  Fellner  telegraphed  to  Burstein  in 
New  York: 

"Confirm  option  two  further  pictures 
Candlesticks  conditions  immediately  in- 
cluded option  expires  on  the  25th. 

"Fellner  approving  May's  Paris  signa- 
ture.   In  case  you  wish  Mahomet  direction. 
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must  be  decided  before  the  20th  because  of 
desired  arrangement  for  Candlesticks. 
MAY 
FELLNER" 

From  this  it  was  evident  to  Bur  stein  that 
Fellner  had  accepted  the  guarantee  regarding 
which  the  signature  of  Felhier  was  in  question ; 
he  could  have  held  Fellner  by  reason  of  this 
telegram.  Further,  in  the  testimony  of  Fellner 
it  becomes  clear  that  he  had  undertaken  the 
guarantee  not  only  for  the  amount  of  350,000 
mk.  but  also  for  330,000  Mk.  Legally,  Fellner 
was  bound,  only  the  documentary  evidence  pro- 
vided for  in  the  contract  was  not  made  out  in 
the  form  prescribed  by  the  contract.  Burstein 
was  requested  in  a  telegram  of  the  Plaintiff  of 
May  13,  1926,  to  instruct  the  Berlin  Branch 
Office  regarding  payment  of  the  25,000  M. 
Therefore,  he  had  every  reason  to  reassure  him- 
self of  the  correctness  of  the  deposited  guar- 
antee. Under  certain  conditions,  the  25,000  M. 
were  to  be  paid  out  even  before  May  20,  1926. 

He  was  obligated  in  the  interest  of  a  compli- 
ance with  the  contract  according  to  its  mean- 
ing as  far  as  the  other  side  was  concerned  (also 
from  the  point  of  view  of  culpa  in  contra- 
hendo),  to  give  to  the  Berlin  Branch  which  had 
to  look  into  the  correctness,  the  necessary  direc- 


vs.  Universal  Pictures  Co.,  Inc.  155 

(Testimony  of  H.  A.  Gebhardt.) 

Plaintiff's  Exhibit  No.  2 — (Continued) 
tion,  as  to  what  was  necessary  and  what  state- 
ments had  to  be  secured.  The  documents  could 
not  be  sent  to  America  within  the  short  space 
of  time.  It  must  be  considered  that  the  Berlin 
Branch,  according  to  the  contract,  was  author- 
ized, to  make  this  exammation  in  representa- 
tion of  Burstein  who  was  in  America,  because, 
as  was  known  to  the  parties  when  they  con- 
cluded the  agreement  it  had  to  be  made  there. 
Miss  Valentine,  the  local  employee  of  Burstein, 
who  took  care  of  the  business  of  the  Berlin 
Branch,  accepted  the  guarantee  in  the  changed 
form  submitted,  without  raising  objections. 
Burstein,  himself,  did  not  care  about  the  form 
any  further,  although  he  noticed  from  May's 
actions  (from  his  telegram  of  May  14th  and 
the  later  telegrams  in  which  he  demanded  pay- 
ment of  25,000  M.)  that  May  considered  the 
condition  3  of  the  side  agreement  of  May  10th 
as  complied  with.  Even  later,  when  Burstein 
had  returned  to  Europe,  he  never  made  any  ob- 
jections to  the  form  of  Fellner's  Guarantee.  Ac- 
cording to  good  faith  and  morals  these  actions 
of  Burstein  can  only  be  construed  to  mean  that 
he  overlooked  the  form  requirements  and  ap- 
proved the  Guarantee  as  given,  that  the  De- 
fendant was  also  satisfied  with  the  smaller 
Guarantee  (then  was  granted  it  in  document) 
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which  was  given  her  in  the  telegram  of  May  18, 
in  which  Fellner  conformed  his  signatures  and 
the  Paris  documents. 

Defendant,  therefore,  cannot  raise  any  objec- 
tions against  the  validity  of  the  contract  by  rea- 
son of  the  failure  of  the  conditions. 

VIII.  If  it  has  to  be  concluded  that  the  agree- 
ment of  May  10,  1926,  was  binding  for  both  parties 
that  the  conditions  had  taken  place  or  had  been  dis- 
pensed with,  the  further  question  is  whether  the 
defendant  violated  the  contract,  as  Plaintiff  alleges. 

The  Senate  considers  these  violations  not  so  much 
in  the  failure  of  payment  but  in  the  withdrawal  by 
Burstein  from  the  agreement.  The  Plaintiff  was 
to  produce,  for  the  Defendant,  the  film,  "Candle- 
sticks of  the  Emperor",  the  manuscript  for  which 
the  Defendant  had  already  acquired.  According  to 
Paragraph  1  the  manuscript  was  to  be  submitted 
to  the  Defendant  for  approval.  This  was  so  be- 
cause May,  who  was  to  direct  the  film,  was  to  make 
changes  for  the  production  and  they  had  to  be  ap- 
proved by  the  Defendant  before  shooting.  This, 
therefore,  was  not  a  "condition",  upon  which  the 
contract  would  remain  invalid,  but  was  a  right 
granted  the  Defendant  for  the  performance  of  the 
work  undertaken.  In  this  respect  the  Plaintiff  did 
not  fail  to  perform  because  matters  did  not  extend 
that  far. 
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Paragraph  2  regulates  the  minimum  cost  of  pro- 
duction (275,000  M) 
Paragraph  3  fixes  the  mutual  rights  in  filling  the 

various  roles 
Paragraph  4  regulates  the  time  allowed  for  produc- 
tion (three  months) 
Paragraph  5  regulates  the  conditions  of  payment; 
50,000  M. 

Upon  conclusion  of  the  agreement  (since  it  was 
to  go  into  effect  on  May  20th,  on  that  day),  then 
50,000  M.  each  on  6/10,  7/10,  9/1,  10/1,  11/1,  1926. 
This  was  the  consideration  for  the  production  of  the 
film  under  restriction  to  the  distribution  in  Ger- 
many, France,  Belgium,  and  Switzerland. 

In  Paragraph  6  further  consideration  on  the  part 
of  the  Defendant  has  been  agreed  upon,  namely,  of 
the  gross  income  from  the  distribution  in  all  other 
countries,  in  which  the  Defendant  has  its  own  leas- 
ing organizations,  8%,  in  all  other  countries,  15%, 
and  a  guaranteed  minimum  income  from  all  these 
countries  (except  Germany,  France,  Belgium,  Swit- 
zerland) of  60,000  M,  payable  Dec.  1,  1926.  An- 
other participation  of  the  Plaintiff  was  provided 
for  the  United  States  of  America. 

Paragraph  7  contains  a  general  obligation  of  the 
Defendant,  to  have  the  interest  of  the  Plaintiff  in 
mind  as  a  party  in  interest. 

Paragraph  8  contains  the  undertaking  of  the  full 
Guarantee  of  the  Plaintiff  for  the  150,000  M.  paid 
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during  production,  8a.)  obligation  regarding  the 
negatives,  9)  the  obligation  to  pay  damages  upon  ex- 
ceeding the  time  for  production,  10)  relates  to  in- 
surance of  the  actors  and  the  (Erector,  11)  stipu- 
lation as  to  "May-Production"  12)  the  contractual 
penalty,  13)  Plaintiff's  right  to  withdraw  from  the 
contract  on  account  of  non-payment,  with  reserva- 
tion of  the  right  to  the  contractual  penalty  and 
further  damages,  14),  jurisdiction  (venue)  Berlin- 
Center,  15)  exclusion  of  oral  agreements,  16)  pro- 
visions as  to  the  ownership  of  the  negatives,  17) 
Guarantee  of  the  Plaintiff  not  to  hypothecate  the 
negative. 

After  concluding  the  agreement  on  May  10,  the 
following  transpired : 

The  finance  consortium  on  which  Braatz  was 
working,  did  not  materialize.  On  May  18th,  May 
and  Fellner  addressed  to  Burstein  at  New  York 
the  telegram  mentioned  above,  with  the  statement 
that  Fellner  had  joined.  In  it  is  mentioned  an 
option  for  two  further  films;  there  must  have  been 
such  wish  expressed  by  Burstein  previously,  re- 
garding which  nothing  had  been  mentioned.  On 
May  14th,  the  Plaintiff  had  already  cabled  to  Bur- 
stein to  instruct  the  Berlin  Branch  as  was  stated 
above.  On  May  19, 1926,  the  documents  were  deposited 
by  May  at  the  Berlin  Branch,  that  is,  two  Guarantees 
(as  appears  from  the  statement  of  the  Defendant 
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without  contradiction  by  the  Plaintiff.  See  Miss 
Valentine's  statement,  Exhibit  17  of  Defendant's 
pleading  of  August  11,  1931),  accepted  by  Fellner, 
copy  of  the  agreement  of  May  10,  (i.e.  the  "main 
agreement")  copy  of  May's  letter  to  Defendant 
(i.e.  the  "side  agreement"  of  May  10).  Then  May's 
change  back  to  original  of  one  guarantee  took  place 
either  on  May  19th,  or,  at  the  latest,  on  May  20, 
1926.  On  May  20,  1926— the  day  on  which  the  agree- 
ment now  went  into  effect  and  the  Defendant  be- 
came obligated  to  pay  35,000  M.  of  the  first  install- 
ment, a  telegram  to  the  Plaintiff  arrived:  "Con- 
firm arrival  letter  28th  afterwards  payments  will 
be  made.  Burstein."  The  Plaintiff  awaited  the 
announced  letter;  it  is  understandable  that  they 
were  worried  by  the  telegram  because  (as  was 
shown  to  Burstein)  there  was  involved  a  question 
of  work  and  the  preparations  for  the  productions 
(keeping  up  of  the  office,  etc.).  According  to  the 
Plaintiff's  allegations,  the  letter  arrived  only  on 
May  31st;  according  to  the  Defendant's  allega- 
tions, it  arrived  promptly  on  May  28th.  However, 
that  is  immaterial.  On  May  29th  the  Plaintiff 
cabled  to  Burstein:  "Letter  28th  not  yet  received. 
Paris  agreement  not  been  complied  with  by  you. 
Cannot  understand.  Reserving  all  our  rights  with 
regret."  The  letter  of  May  20th,  which  then  ar- 
rived, had  the  following   contents:   Burstein   says 
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he  cannot  understand  May's  nervousness;  that  he 
is  very  much  interested  in  the  matter.  That  May 
inserted  in  Paris  into  the  agreement  at  the  last 
moment  points,  which  had  not  been  discussed,  that 
he  refused  to  accept  them;  that  thereupon,  May 
declared  upon  his  word  of  honor  that  he  would 
agree  to  any  later  change  (which  Burstein  would  de- 
mand after  his  return  to  Europe).  That  he  was 
now  stating  that  May  had  obligated  himself  to 
engage  only  English,  French  stars,  besides  the  first- 
class  German  actors,  to  take  in  the  Opera  Ball 
in  Vienna  or  Berlin,  and  that  the  manuscript  would 
have  to  be  approved.  That  it  was  understood,  since 
several  films  were  involved,  that  May  would  agree 
to  any  reasonable  demand.  That  he  had  a  great 
responsibility  to  Universal  and  that  he  could  not 
submit  any  agreement  which  did  not  comply  with 
the  business  usages. 

That,  therefore,  he  requested  May  to  work  fur- 
ther on  the  preparation  of  the  manuscript;  that 
Burstein  would  instruct  his  office  immediately  to 
|)ay  him  25,000  M,  if  May  would  confirm  this  letter 
without  reservations;  that  he  reserved  the  right 
to  refer  back  to  the  matter  of  the  Braatz  consortium 
which  fell  through.  That  he  would  start  his  re- 
turn on  June  3rd.  That,  therefore.  May  would 
receive  the  fixed  price  of  300,000  M.  for  the  film, 
and  30,000  M   for  the   guarantees   undertaken   by 
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himself  and  Fellner.  That  he  could  not  say  any- 
thing regarding  the  option,  because  Laemmle  was 
not  in  New  York.  P.  S. :  That  he  must  have  word 
immediately  whether  the  Braatz  consortium  had 
materialized,  because  otherwise  he  could  come  to 
no  decision. 

On  the  same  day  Burstein  wrote  to  Fellner  also 
and  encloses  a  copy  of  his  letter  to  May  and  asks 
him  to  use  his  influence  with  May;  that  he  would 
not  see  any  delay  caused  by  him  because  May  could 
not  get  ready  with  the  manuscript  before  June  10 
and  that  then  he  would  be  in  Berlin  himself;  that 
he  had  the  best  intentions  and  hoped  that  he  would 
find  understanding  and  courtesy  from  the  other 
l^arties. 

In  the  opinion  of  the  court  this  letter  constitutes 
a  cancelation  of  the  contract.  It  is  written  in  the 
most  polite  terms  and  with  the  expression  as  if  Bur- 
stein still  had  the  greatest  interest  in  the  matter 
and  wanted  to  further  it  as  much  as  possible.  On 
the  other  hand,  it  contains  the  demand  to  the  other 
party  that  he  should  agree  to  any  possible  change 
of  the  provisions  agreed  upon.  The  Plaintiff  was 
not  obligated  to  do  that  in  any  way.  The  Plaintiff 
could  not  do  it  without  being  completely  in  the  hands 
of  the  other  party  and  renoimcing  its  rights  under 
the  agreement.  The  Plaintiff  was  asked  to  acknowl- 
edge that  the  written  agreement  of  May  10th,  which 
was  executed  by  signatures  of  both  parties,  with  its 
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side  agreements  and  provisions,  did  not  exist  legally. 
If  it  did  so,  Plaintiff  was  from  then  on  entirely  de- 
pendent upon  the  voluntary  courtesies  of  the  other 
side.  This  would  not  have  been  dangerous  under 
certain  circumstances  if  a  minor  matter  or  a  small 
object  was  involved.  Here  there  was  in  issue  for  the 
Plaintiff  considerable  values,  it  was  liable  to  suffer 
serious  economic  damage  if  after  Burstein's  return 
to  Europe  unacceptable  changes  were  demanded.  If 
one  assumes,  as  the  Senate  has,  that  the  agree- 
ment was  binding  for  both  sides,  the  letter  of  May 
20th  constitutes  a  withdrawal  from  the  contract, 
a  positive  violation  of  the  agreement,  and  it  is  im- 
material whether  the  agreement  was  also  violated 
by  failure  to  comply  with  the  obligations  to  pay, 
and  whether  in  this  respect  the  Defendant  could 
set  forth  the  excuse  that  it  had  no  knowledge  of 
the  occurrence  of  the  conditions,  so  that  payment 
was  not  made  for  reasons  for  which  it  was  not  lia- 
ble. Regarding  the  withdrawal  from  the  contract 
in  the  manner  in  which  it  was  done  by  the  letter 
of  May  20,  1926,  the  Defendant  is  liable  therefor; 
with  due  diligence  the  Defendant  should  have  real- 
ized that  the  agreement  had  been  duly  perfected, 
the  Defendant  cannot  bring  up  the  excuse  of  lack 
of  legal  knowledge. 

The  Plaintiff  cabled  after  receipt  of  this  letter 
of  June  1,  1926,  that  the  letter  was  unacceptable. 
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^'Inasmuch  as  the  finance  consortium  has  not  been 
formed  until  the  20th,  the  Paris  agreement  has 
gone  into  effect.  This  agreement  alone  and  solely 
is  binding  for  us.  Agreed  payment  has  not  been  made. 
Must  reserve  all  our  rights.  Mayfilm."  To  this  Bur- 
stein  replied  from  the  boat  that  Joe  May's  stand- 
point was  "unjust"  (he  meant  unjustified). 

On  June  7,  1926,  two  letters  were  written,  by  the 
Plaintiff  to  Burstein,  Universal  Films,  in  Paris, 
(where  Burstein  had  arrived  meanwhile) :  that  the 
conditions  which  had  been  agreed  upon  in  the  con- 
tract had  not  been  complied  with  by  Burstein;  that 
the  Plaintiff  was  obligated  to  withdraw  from  the 
agreement  entered  into ;  that  all  further  rights  were 
reserved.  At  the  same  time  May,  personally,  wrote 
to  Burstein  that  he  had  long  endeavored  to  come 
to  an  agreement  with  him,  that  he  finally  went  to 
Paris  and  concluded  the  agreement,  that  he  weir' 
away  from  there,  convinced  that  matters  with  Bur- 
stein were  in  order.  That  he  regretted  that  the 
written  agreements  had  not  been  complied  with,  that 
he  only  awaited  the  announced  letter  of  the  20th 
under  reservation  of  his  rights;  that  he  was  sur- 
prised about  the  contents  thereof  and  recognized 
that  Burstein  did  not  intend  to  comply  with  the 
written  stipulation  of  the  agreement.  That  he  had 
given  his  word  of  honor  that  he  would  assist  Braatz 
with  the  consortium  but  that  this  only  applied  to 
May  20th ;  that  he  kept  his  promise  but  heard  noth- 
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ing  from  Braatz.  If  Braatz  had  complied  with  the 
agreement  and  had  made  different  proposals  to  him 
after  his  return,  he  would  not  have  been  inhuman 
and  would  have  shown  him  consideration.  That 
thus  he  lost  valuable  weeks.  That  he  did  not  know 
what  to  think  of  the  whole  affair  but  that  he  could 
not  jeoi^ardize  his  whole  existence.  That  after 
receipt  of  the  letter  of  May  20th,  he  started  other 
negotiations,  in  order  not  to  let  the  damage  get 
larger,  and  that  finally  he  made  a  production  agree- 
ment with  Phoebus.  That  he  requested  an  early  con- 
ference. 

Burstein  replied  from  Paris  and  maintained  his 
viewpoint  that  he  was  authorized  to  demand  the 
changes,  because  May  concecl  him  in  Paris,  after 
the  agreement  was  signed,  when  it  was  pointed  out 
to  him,  that  the  agreement  did  not  conform  with 
the  previous  discussions,  but  contained  conditions 
more  favorable  to  May.  That  May  was  principally 
interested  to  get  a  contract,  that  he  (Burstein)  got 
it  through,  and  that  he  did  not  see  any  reason  why 
May  refused  to  carry  out  the  contract ;  that  he  should 
have  set  a  time  limit  before  withdrawing.  Burstein 
came  to  Berlin  after  June  18,  1926,  and  a  confer- 
ence took  place  between  him  and  May,  which,  how- 
ever, did  not  lead  to  any  accord.  In  July  the  Plain- 
tiff made  claim  to  the  contractual  penalty. 

May  concluded  the  agreement  with  the  Phoebus 
Corp.,  not  on  June  7th,  as  he  writes  on  June  7th, 
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but  on  June  4tli;  the  contract  is  in  evidence   (Ex- 
hibit to  pleading  of  June  27,  1932,  Page  118,  Vol. 
Ill  of  the  file). 

These  letter^^  do  not  constitute  an  excuse  for  the 
Defendant,  because  it  did  not  relinquish  its  de- 
mand to  make  any  desirable  changes,  but  endeav- 
ored only  to  prove  to  May  the  correctness  of  their 
viewpoints.  It  could  not  be  expected  from  May  and 
the  Plaintiff  any  moe  to  give  into  that.  In  order 
to  safeguard  production  for  the  year  in  question 
and  in  order  not  to  lose  the  time,  it  had  to  act 
quickly  and  to  make  its  decisions.  Otherwise,  the 
danger  was  that  it  would  "sit  between  two  chairs" 
and  expose  itself,  in  view^  of  Burstein's  interpre- 
tation of  the  right  of  the  Defendant  to  make  changes, 
to  too  great  a  danger  that  the  written  stipulations, 
which  were  binding,  would  be  changed  un7 laterally 
to  its  disadvantage.  It  was  therefore  justified  to 
enter  into  the  agreement  with  Phoebus,  which  of- 
fered certainty  and  not  to  await  an  accord  with 
the  Defendant,  which  finally  might  not  materialize, 
in  spite  of  all  Burstein's  nice  words.  It  cannot  be 
said  that  by  Burstein's  leter  statements  of  June 
10th,  the  letter  of  May  20th  found  an  explanation 
which  would  take  away  from  it  the  withdrawal  from 
the  contract.  According  to  the  whole  structure  of 
the  agreement,  the  matter  was  to  be  finished  quickly, 
that  is  shown  in  the  comparatively  short  period  of 
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time  to  May  20tli,  which  was  stipulated  for  the 
question  of  the  going  into  eifect  of  the  agreement 
which  is  not  denied.  Both  parties  agreed  that  the 
Plaintiff  should  see  clearly,  quickly,  and  be  in  a 
I)osition  to  produce;  as  a  counterweight,  certain 
time  limits  and  orders  were  given  it  for  the  produc- 
tion. The  Defendant  or  its  representative  Burstein 
saw  that  a  quick  termination  was  of  greatest  inter- 
est to  the  Plaintiff;  that  was  the  meaning  of  the 
agreement.  The  delay  and  the  demand  to  allow 
later  changes,  as  expressed  in  the  letter  of  May 
20th,  constituted  a  violation  of  the  agreement  by 
which,  as  Burstein  could  realize,  material  interests 
of  the  Plaintiff  were  affected. 

Accordingly,  there  was  a  willful  violation  of  the 
agreement  on  the  part  of  the  Defendant  and  thereby 
the  conditions  for  the  forfeiture  of  the  contractual 
penalty  were  fulfilled. 

In  this  connection  it  remains  to  discuss  whether 
the  agreement  contained  a  logical  uncertainty.  It 
provides  in  Paragraph  13)  that  the  Plaintiff  has  a 
right  to  withdraw  from  the  agreement  upon  non- 
fulfillment of  the  obligation  to  pay;  that  would  be 
a  right  of  contractual  rescission — exceeding  the  legal 
rescission  provided  in  paragraph  326  of  the  Civil 
Code — and  it  is  in  accord  with  logic  (and  the  pre- 
vailing opinion  of  law.  Stand,  to  paragraph  340  II, 
2)   that  upon  declaring  a  recission  the  right  to  a 
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contractual  penalty  ceases  because  it  is  connected 
with  the  agreement.  Here  a  rescission  was  used. 
It  is  also  provided  in  paragraph  13)  that  in  any 
event  the  claim  to  a  contractual  penalty  which  has 
become  due  and  to  further  damages  is  reserved.  By 
this,  the  "declaration  of  withdrawal",  which  took 
place  within  the  meaning  of  this  agreement  lost  the 
usual  character  with  the  consequences  of  paragraphs 
327,  346,  Seq.  Civil  Code,  it  simply  had  the  mean- 
ing of  a  refusal  to  perform,  a  termination  of  the 
obligations  existing  on  the  part  of  the  party  enti- 
tled to  it.  Inasmuch  as  a  reason  for  the  contractual 
penalty  and  the  liability  for  damages  on  the  part 
of  the  Defendant  is  not  based  on  the  failure  to 
make  the  payment  on  May  20th,  but  in  the  with- 
drawal from  the  agreement,  application  of  Para- 
graph 13)  of  the  agreement  with  its  right  of  "i/e- 
scission ' ',  provided  therein,  is  not  in  question,  rather 
the  contractual  penalty  of  paragraph  12)  is  de- 
manded by  the  party  complying  with  the  agreement 
against  the  party  violating  the  agreement.  The  con- 
tractual penalty  partakes  of  the  character  provided 
for  in  Paragraph  340  of  the  Civil  Code,  that  is,  is 
demanded  instead  of  performance  as  minimum  dam- 
age (Paragraph  340,  Subd.  II,  Civil  Code).  The 
complaint  asking  for  payment  of  50,000  Rm,  is 
therefore  justified  with  the  exception  of  interest, 
which  can  be  granted  only  at  the  rate  of  two  per 
cent  above  the  Reichsbank  discount  as  interest  for 
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delay.   In  this  respect,  the  judgment  appealed  from 
is  changed  by  the  appeal  of  the  Plaintiff. 

IX)  The  cross-complaint  for  declaratory  relief 
demands  the  declaration  that  the  Plaintiff  is  not 
entitled  to  damages  in  excess  of  50,000  M.  The  com- 
plaint for  negative  declaratory  relief  is  admissible 
according  to  Paragraph  256,  Code  of  Civil  Pro- 
cedure.   It  is  justified. 

In  Principle  the  claim  for  damages  of  the  Plain- 
tiff is  justified  according  to  the  foregoing  reasons: 
It  is  based  upon  the  contract  and  also  upon  Para-  *• 
graph  326,  Civil  Code;  setting  of  a  time  limit  is 
not  required,  because  later  performance  had  no  in- 
terest for  the  Plaintiff,  in  order  not  to  lose  its  pro- 
duction for  the  year  had  in  the  meantime  to  con- 
clude the  Phoebus  agreement,  therefore  could  not 
fulfill  the  agreement  with  the  Defendant  which 
would  have  to  be  performed  in  the  same  time  period. 
This  decision  had  to  be  made  on  account  of  the  vio- 
lation of  the  agreement  by  the  Defendant.  The  con- 
ditions of  Paragraph  326  of  the  Civil  Code  apply 
therefore.  The  Defendant's  allegation  that  the 
Plaintiff  violated  the  agreement  by  the  Phoebus 
contract  and  that  it  exercised  its  contractual  rights 
only  in  order  to  get  free  and  was  better  off  with 
the  Phoebus  agreement  is  incorrect. 

It  cannot  be  ascertained,  however,  that  the  Plain- 
tiff suffered  damages  in  excess  of  50,000  M.  As  an 
exhibit  to  the  pleading  of  January  24,  1931,  (11.124 
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of  the  file)  a  computation  of  damage  has  been 
made.  The  main  item  therein  (100,000  M  lost  profit 
in  re  Deutsches  Liehtspieltheater)  is  not  justified, 
it  does  not  appear  how  such  profit  was  a  consequence 
of  the  non-compliance  by  the  Defendant.  Further- 
more, expenditures  for  unkeep  of  the  office  and 
preparations  for  the  time  prior  to  May  10,  1926, 
cannot  be  demanded.  There  are  soliciting  costs 
which  are  made  with  a  view  of  making  a  desired 
contract,  for  which  there  is  no  obliagtion,  and  for 
which  everybody  assumes  his  own  risk.  They  did 
not  originate  by  reason  of  the  non-fulfillment  by 
the  Defendant.  The  same  applies  to  May's  expendi- 
tures for  the  trip  to  Paris.  Accordingly,  so  high 
a  proportion  of  the  calculated  damages  is  unjusti- 
fied that  at  the  most  about  20,000  M.  are  justified, 
that  is,  much  less  than  50,000  M.  Lastly,  if  the  con- 
tract (Paragraph  6c)  speaks  of  a  Guarantee  of 
60,000  Rm,  which  is  to  be  paid  by  the  Defendant, 
this  only  applies  in  case  the  film  turned  out  well 
and  was  distributed  by  the  Defendant  successfully 
in  the  above-mentioned  countries.  That  this  would 
be  the  case,  cannot  be  assumed  as  probable,  it  hap- 
pens too  often  that  films  have  so  little  box  office  at- 
traction, that  their  distribution  stops;  an  uncondi- 
tional right  to  this  60,000  M  was  not  granted  to  the 
Plaintiff  by  the  agreement. 

The  Court  also  assumes  this  by  reason  of  the  fact 
that  the  Plaintiff  itself  does  not  mention  this  point 


170  John  Luhring,  et  al. 

(Testimony  of  H.  A.  Gebhardt.) 

Plaintife's  Exhibit  No.  2— (Continued) 
in    its   tabulation   of    damages.     Furthermore,    the 
Plaintiff  averted  the  main  damages  by  reason  of 
the  fact  that  it  entered  into  the  Phoebus  agreement, 
which  admittedly  netted  it  a  profit  of  20,000  M. 

The  Defendant's  appeal  was  therefore  also  jus- 
tified and  the  cross-complaint  had  to  be  granted. 

The  decision  regarding  costs  is  based  on  para- 
graph 92,  Code  of  Civil  Procedure,  the  decision  re- 
garding temporary  execution  on  Paragraphs  708, 
713,  Code  of  Civil  Procedure. 

(signed)     YOSS 

President  of  Senate  Heuching  and  District  Court 
of  Appeal  Judge  Kleine  are  on  vacation  and  there- 
fore are  unable  to  affix  their  signatures. 

(signed)     VOSS 

[Seal  of  the  District  Court  of  Appeal,  Berlin] 

Certified 
Berlin,  Sept.  5,  1932 

[  S  ignature  Illegible  ] 

recording  clerk  of  the  District 
Court  of  Appeal. 

This  judgment  is  final.   Berlin,  June  29,  1939. 
The  Clerk's  Office  of  the  Superior  Court. 
SCHIRN 

Inspector  of  Justice 
As  Keeper  of  the  Record  of  the  Clerk's  Office 
of  the  Superior  Court. 

[Seal  of  the  Superior  Court  Berlin.] 
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Certified  Copy. 
VII  324/1932. 

DR.  PAUL  DIENSTAG 
DE.  FERDINAND  BANG 

Attorneys. 

Received  February  28,  1933 
Enclosures. 

Jn  the  name   of  the  Reich! 
(Eagle) 
Rendered : 

February  3,  1933 

(Signed)    MERCK 

Government  Inspector  as  re- 
corder of  the  office  of  the 
court. 
Jn  re 
Universal    Pictures    Corporation    in    New    York 
represented  by  the  Board  of  Directors,  defendant, 
cross  complainant,   Respondent  &  appellant. 
Counsel : 

Attorney  Counselor  of  Justice 

DR.   SCHROEMBGENS  in  Leipzig 

versus 

May-Film  Corporation  in  Berlin,  now  in  liquida- 
tion, represented  by  its  liquidator 

Plaintiff,   Cross-defendant,    Respondent   and 
Appellant 
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Counsel : 

Attorney 

DE.   FUCHSLOCHER   in  Leipzig 

the  Supreme  Court  Civil  Senate  VII  after  oral 
hearing  of  February  3,  1933  by  Supreme  Court 
counselor  Dr.  Freiesleben  as  Presiding  Judge. 
Supreme  Court  counselors  Baron  von  Richthofen, 
Dr.  Schack,  Dr.  Krueger  and  Oesterheld  has  ad- 
judged: 

The  appeal  and  the  joint  appeal  against  the 
judgment  of  the  District  Court  of  Appeal  at  Ber- 
lin of  July  27,  1932  are  denied. 

The  costs  of  the  appeal  are  assessed  2/5  to  the 
defendant  3/5  to  plaintiff. 

According  to  the  law. 


Facts. 
L.  Burstein,  businessman  was  the  manager  of  a 
branch  of  the  defendant  in  Berlin,  which  accord- 
ing to  the  German  law  had  its  own  legal  person- 
ality— a  Limited  Corporation — On  May  10,  1926 
Burstein  was  in  Paris,  whence  he  was  to  go  to 
the  United  States  for  a  temporary  stay.  After 
telegraphic  announcement  then  a  member  of  the 
board  of  directors  of  the  plaintiff,  film  director 
Joe  May  of  Berlin,  went  to  Paris.  According  to 
the  allegation   of  plaintiff  an  agreement  was   en- 
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tered  into  on  the  said  day  between  it,  represented 
by  Joe  May  and  the  defendant  which  was  repre- 
sented in  the  negotiations  by  Burstein,  its  general 
representative.  Accordingly  they  were  to  produce 
a  film  under  the  direction  of  Joe  May  based  upon 
an  original  manuscript  of  a  novel  acquired  by 
defendant  from  a  third  party  "lustre  of  the  em- 
peror" under  that  title  and  to  deliver  it  3  months 
after  the  first  day  of  filming  provided  certain  con- 
ditions agreed  upon  in  a  written  side  agreement 
would  have  happened  until  May  20,  1926,  to-wit: 
1.)  failure  of  formation  of  a  finance  com- 
mittee for  financing  said  film. 

2.)  failure  to  make  certain  agreements  re- 
garding the  production  of  the  film  with  this 
finance  committee  under  guarantee  of  defen- 
dant. 

3.)  Confirmation  of  the  written  guarantee 
of  the  businessman  Fellner  undertaken  in  writ- 
ing by  Joe  May  in  behalf  of  Fellner  in  Paris 
by  affixing  the  signature  of  Fellner  to  the  two 
documents  issued  in  Paris,  which  were  to  he 
deposited  after  signature  by  Fellner  at  the 
branch  office  of  defendant  in  Berlin.  Pro- 
vided these  conditions  had  happened  the  de- 
fendant was  to  take  over  the  distribution  of 
the  film  "Lustre  of  the  emperor"  in  Germany, 
France,  Belgium  and  Switzerland  for  a  period 
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of  7  years  against  payment  of  a  fixed  sum  of 
30,000  Marks  and  for  the  rest  of  the  world 
under  the  condition,  that  the  defendant  would 
receive  from  the  gross  income  of  the  rental 
to  the  plaintiff  certain  percentages,  with  a  guar- 
anteed minimum  of  60,000  Marks,  payable  De- 
cember 1,  1926. 

Plaintiff  alleges  that  the  conditions  under  1.  2.  3. 
happened  and  that  therefore  the  agreement  of  May 
20,  1926  went  into  effect;  that  the  finance  commit- 
tee was  not  organized  on  May  20,  1926  or  later, 
it  therefore  could  not  enter  into  the  contemplated 
agreements.  That  the  two  documents  regard- 
ing the  guarantee  of  Fellner  for  the  com- 
pliance of  certain  provisions  of  the  contract  and 
for  prompt  production  of  the  film  within  the  limit 
of  the  agreed  price  of  300,000  Marks  including 
bonus,  with  reservations  of  ''acts  of  God,"  were 
signed  within  the  time  limit  by  Fellner  and  de- 
posited by  Joe  May  at  the  branch  office  of  the 
defendant  in  Berlin. 

Regarding  the  consummation  of  the  alleged 
agreement  plaintiff  refers  to  a  document  signed 
by  Joe  May  and  Burstein  dated  Paris  May  10, 
1926  which  consists  of  several  loose  pages  which 
have  the  signature  of  May  but  not  of  Burstein  af- 
fixed in  the  margin.  At  the  beginning  this  docu- 
ment  is   named   "agreement"   between   May   Film 
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Corporation  and  Universal  Film  Corporation  New 
York,  branch  office  Berlin,  represented  by  Mr.  Bur- 
stein  as  general  representative  of  Universal. 

In  paragraph  12  of  the  "agreement"  it  is  stipu- 
lated that  in  case  of  violations  of  the  contract  the 
party  violating  the  contract  should  pay  the  party 
conforming  with  the  contract  a  contractual  penalty, 
not  subject  to  judicial  reduction,  in  the  amount 
of  50,000  Marks,  without  prejudice  to  further  claims 
of  damages.  In  paragraph  13  of  the  "agreement" 
it  is  stipulated  that  non-compliance  with  the  terms 
of  payment  shall  entitle  the  plaintiff  to  cancel 
the  agreement  with  forfeiture  of  the  payments 
made  until  then  and  that  the  right  to  the  con- 
tractual penalty  and  further  damages  shall  not 
be  affected  thereby. 

The  "agreement"  was  made  in  2  copies,  one  of 
which  was  taken  by  Burstein  to  the  United  States, 
the  other  received  by  Joe  May. 

Claiming  that  defendant  did  not  comply  with 
its  obligation  to  pay — the  first  instalment  of  35,000 
Marks,— up  to  May  20,  1926,  but  abrogated  the 
contract  by  a  letter  of  Burstein  from  New  York 
on  that  day  making  compliance  with  the  contract 
dependent  upon  further  conditions,  contrary  to  the 
agreement,  plaintiff  prays  in  this  suit  to  order  the 
defendant  to  pay  the  contractual  penalty  of  50,000 
Reichsmarks  with  interest,  reserving  further  claims 
for  damages. 
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It  is  not  disputed  that  on  June  1,  1926  plaintiff 
cabled  to  Burstein  at  New  York  after  receipt  of 
the  letter  of  May  20,  1926  "Letter  not  acceptable. 
Since  finance  committee  was  not  formed  to  the 
20th,  Paris  agreement  in  effect.  This  agreement 
solely  binding  for  us.  Agreed  instalment  not  paid 
we  reserve  all  our  rights  May-Film."  On  June  7, 
1926  plaintiff  wrote  to  Burstein,  who  at  that  time 
was  on  the  return  trip  from  the  United  States  to 
Paris  that  it  was  obliged  to  cancel  the  contract, 
because  the  agreed  conditions  were  not  complied 
with  on  his  part  and  that  it  reserved  all  further 
rights. 

Defendant  prays  that  the  complaint  be  denied 
and  by  way  of  cross-complaint  asks  that  it  be  de- 
termined against  the  allegations  of  complainant, 
that  by  reason  of  non-compliance  with  the  Paris 
agreement  it  sustained  damages  m  the  amount  of 
142,000  Reichsmark,  determination  that  the  plain- 
tiff has  no  further  claims  for  damages  as  alleged, 
because  a  binding  agreement  was  not  consummated 
and  that  the  conditions  did  not  happen,  from  which 
the  right  of  plaintiff  to  demand  the  contractual 
penalty  and  damages  depend,  and  because  the  plain- 
tiff, which  on  June  4,  1926  entered  into  a  more 
favorable  contract  of  production  with  Phoebus  Film 
Company  violated  the  agreement  itself  and  did 
not  suffer  any  damages  whatever. 
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The  Superior  Court  denied  the  complaint  and 
cross-complaint.  The  District  Court  of  Appeal 
upon  appeal  of  both  parties  decided  in  favor  of 
the  complaint,  denying  further  claims  for  interest 
and  deciding  according  to  the  prayer  in  the  cross- 
complaint.  Defendant  tiled  an  appeal  against  this 
judgment  which  plaintiff  joined  after  time  for 
appeal  had  expired.  Defendant  prays  that  the 
judgment  of  the  appellate  court  as  far  as  it  is 
against  it  be  reversed  and  that  it  be  decided  ac- 
cording to  its  prayer  in  the  appellate  court.  Plain- 
tiff by  joining  the  appeal  again  prays  that  the 
cross-complaint  be  denied.  Both  parties  ask  that 
the  appeal  of  the  opponent  be  denied. 

Grounds   for   decission. 
The  appeal  and  the  joint  appeal  are  not  justified. 

10/21/36. 

A.     Revision. 

I. 

The  Appellate  Judge  assumes  that  German  Law 

will  govern  the  case  at  bar  because  the  agreement 

provided  for  German  Jurisdiction  and  a  German 

place  of  performance  and  payment.     The  revision 

appeal  does  not   consider  this   correct   because  in 

the  first  T)lace  the  question  whether  an  agreement 

was    consummated    at    all    is    in    controversy,    and 

the  subjection  of  the  parties  to  the  German  law 

depends   upon   that.      The    Appellate    Court   must 
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be  upheld  however  in  the  result.  When  in  nego^a- 
tions  about  an  agreement  between  a  German  and 
an  American  Company  the  agreement  is  contem- 
plated in  such  a  way  that  both  parties  are  to  per- 
form the  agreement  in  Germany  and  that  con- 
troversies arising  out  of  the  agreement  are  to  be 
decided  by  a  German  Court,  the  principle  must 
be  assumed,  that  according  to  the  intention  of  the 
parties  the  question  whether  the  agreement  was 
consummated,  must  be  subject  to  German  Law.  The 
defendant  therefore  cannot  under  the  American 
law  benefit  by  the  fact  that  Burstein,  in  contrast  to 
May  did  not  sign  the  single  pages  of  the  main 
agreement  with  his  name. 

II. 

The  revision  appeal  is  directed  against  the  find- 
ing of  the  Appellate  Court  that  condition  No  3  of 
the  side  agreement  of  May  10,  1926  regarding  the 
consummation  of  the  main  agreement  has  not  been 
fulfilled.  It  claims  violation  of  paragraphs  133, 
157  Civil  Code. 

The  claim  is  not  justified. 

The  guarantee  in  question,  drawn  up  in  Paris, 
which  was  to  be  signed  in  Berlin  by  Fellner  up 
to  May  20,  1926  read  as  follows : 
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"To  Universal  Pictures  Corporation 

New  York,  Berlin 

c/o  Mr.  Burstein. 

In  my  own  name  as  well  as  in  the  name  of 
Mr.  Hermann  Fellner  by  power  of  attorney 
I  declare  the  following: 

In  case  we  have  to  produce  for  you  or  a 
company  closely  connected  with  you  the  tilm 
"Lustres  of  the  Emperor"  we  assume  full 
guarantee  for  the  production  within  the  lim- 
its of  the  agreed  price  of  330,000  Marks — three 
hundred  thirty  thousand  Marks — including 
bonus  and  the  prompt  delivery  three  months 
after  the  first  day  of  filming  except  for  acts 
of  God. 

Paris  May  10,  1926 

(Signed):    JOE  MAY." 

The  Appellate  Court  found  by  inspection  that 
in  this  document  the  figure  330,000  was  first 
changed  to  350,000  and  changed  back  to  330,000. 
That  the  letters  in  the  word  giving  the  amount 
next  to  the  figure  330,000  had  also  been  changed. 
That  it  may  very  well  be  possible  and  likely  that 
at  first  there  was  written  three  hundred  thirty 
thousand,  that  the  part  of  the  word  "thirty"  was 
changed  to  "fifty"  and  later  again  changed  back 
to  "thirty".  The  Appellate  Court  finds  that  the 
word  written  in  letters  had  become  illegible  thereby, 
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also  that   the  figure   gave   rise  to   confusion,   par- 
ticularly as  besides  it  was  made  a  statement: 
300,000 

10,000 

20,000 

20,000, 
from  which  one  could  see  how  the  sum  of  350,000 
Marks  was  arrived  at.     Since  this  statement  was 
not  crossed  out,  the  document  is  ambiguous  as  to 
what  figure  is  correct. 

Regarding  the  changes,  the  Appellate  Court  finds 
that  May  did  not  have  authority,  to  increase  the 
production  sum.  In  spite  of  that  he  had  Fellner 
sign  the  declaration,  after  changing  the  figure  to 
350,000.  That  then  on  May  19,  1926  he  turned 
over  to  Miss  Valentin,  employee  of  the  defendant 
in  the  Berlin  branch  this  and  the  other  guarantee 
signed  by  Fellner  (guarantee  of  fulfillment  of  the 
conditions  8,  9,  17  of  the  agreement).  That  he  had 
the  changed  declaration  returned  to  him  on  the 
same  day  or  the  next  day  and  that  he  changed  the 
figure  back  to  330,000.  That  Miss  Valentin  took 
over  the  document  in  this  form.  On  May  18,  May 
and  Fellner  cabled  to  Burstein  at  New  York:  "Fell- 
ner joins  Paris  May  signature."  From  this  it 
was  apparent  to  Burstein  that  Fellner  accepted  the 
declaration  of  guarantee.  That  he  could  also  hold 
Fellner  responsible  on  account  of  the  cable.     That 
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the  testimony  of  Fellner  proved  that  he  "had" 
given  guarantee  not  only  for  the  sum  of  350,000 
Marks  but  also  for  the  sum  of  330,000  Marks,  that 
therefore  Fellner  was  legally  bound.  Only  the 
documentary  evidence  was  not  in  the  form  pro- 
vided for  in  the  contract.  The  deposit  of  the 
guarantee  at  the  Berlin  branch  gave  the  defendant 
the  certaint}^  that  the  condition  of  Fellners  sig- 
nature had  been  fulfilled.  The  defendant  by  rea- 
son of  this  deposit  was  obligated  to  make  an  ad- 
vance payment  of  25,000  Marks  on  account  of  the 
first  instalment  payable  according  to  the  agree- 
ment. That  the  signature  of  Fellner  was  sufficient 
to  put  the  agreement  of  May  20,  1926  into  effect, 
but  that  the  di^cument  must  not  be  changed  in 
its  text  as  it  was  to  serve  as  evidence  for  the  de- 
fendant, by  which  it  would  have  been  protected 
in  any  event  if  a  law  suit  against  Fellner  had  to 
be  instituted.  That  therefore  the  condition  that 
Fellner  sign  the  guarantee,  as  drafted  by  consent 
of  both  parties,  had  not  been  fulfilled.  That  the 
condition  was  not  such  that  formalities  could  not 
be  overlooked  as  long  as  the  guarantee  had  actually 
taken  place  and  was  not  denied  by  Fellner.  That 
Burstein  had  already  been  requested  by  cable  from 
plaintiff  of  May  13,  1926  to  instruct  the  Berlin 
branch  regarding  the  payment  of  25,000  Marks. 
That  therefore  he  had  good  reason  to  satisfy  him- 
self  regarding   the    correctness    of   the    guarantee 
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to  be  deposited.  Under  certain  conditions  the  25,- 
000  Marks  were  to  be  paid  before  May  20,  1926. 
In  the  interest  of  a  logical  execution  of  the  agree- 
ment Burstein  was  under  obligation  to  the  other 
party  of  the  agreement,  to  give  the  proper  in- 
structions to  the  Berlin  office,  which  had  to  pass 
on  1he  correctness  of  the  documents,  what  was 
involved  and  how  the  declarations  should  have 
been,  because  the  documents  could  not  be  sent  to 
the  United  States  m  the  short  time.  That  ac- 
cording to  the  agreement  the  Berlin  branch  must 
be  considered  as  empowered  to  make  this  check 
in  behalf  of  Burstein  while  in  the  United  States, 
becai  se  it  could  not  be  made  by  any  other  office, 
as  the  parties  realized  when  entering  into  the  agree- 
ment. That  the  local  employee  of  Burstein,  Miss 
Valentin  who  took  care  of  the  business  of  the  Berlin 
branch,  accepted  the  declaration  in  the  present 
changed  form,  without  objecting  to  it.  That  Bur- 
stein did  not  pay  further  attention  to  the  form, 
althoigh  he  noticed  from  May's  actions  that  he 
(May)  considered  condition  No  3  of  the  side  agree- 
ment fulfilled. 

That  later  when  he  returned  to  Europe  he  never 
objected  to  the  form  of  Fellner's  guarantee.  That 
this  conduct  of  Burstein  could,  according  to  faith 
and  equity,  only  be  so  construed  that  the  require- 
ment of  form  was  waived  and  that  the  defendant 
was  satisfied  with  the  lower  surety  which  was  avail- 
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able  to  it  by  the  cable  of  May  18.—    That  therefore 
defendant    could   not   raise    any    objection    to    the 
validity   of   the   contract   on  account   of   non-com- 
l)liance  with  condition  No  3. 

The  revision  appeal  replies  to  these  arguments 
that  they  overlook  the  fact  that  defendant's  situa- 
tion was  worse  by  20,000  Marks,  If  the  defendant 
had  held  Fellner  responsible  on  account  of  the  cable 
of  May  18,  1926  it  would  have  faced  not  only 
the  objection  that  it  was  a  guarantee,  the  form 
of  which  had  not  been  complied  with,  but  also 
the  objection  that  Fellner  did  not  obligate  himself 
by  the  cable  to  anything  more  than  the  declara- 
tion in  the  form  in  which  he  signed  it  when  it  was 
presented  to  him,  that  is  to  guarantee  the  pro- 
duction of  the  film  at  a  cost  of  350,000  Marks. 
If  the  Appellate  Court  presumed  from  the  testi- 
mony of  Fellner  that  he  undertook  the  guarantee 
not  only  for  the  sum  of  350,000,  but  also  for  330,000 
Marks,  the  defendant  would  not  be  bound  by  any 
later  declaration  of  the  witness,  because  the  clear 
and  unequivocal  condition  No  3  of  the  side  agree- 
ment had  not  been  fulfilled.  That  the  finding  of 
the  Appellate  Court  that  Miss  Valentin  accepted 
the  declaration  in  the  form  submitted  without  ob- 
jecting, has  no  legal  effect.  That  Miss  Valentin 
knew  nothing  about  the  agreement  of  May  10,  1926 
and  the  wording  of  the  declaration  of  guarantee 
as  actually  agreed  upon. 
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That  it  is  erroneous  that  the  Appellate  Court 
drew  conclusions  from  the  fact  that  Burstein  did 
not  object  to  the  form  of  the  guarantee  after  his 
return  to  Europe.  It  should  be  noted  that  at  the 
time  when  Burstein  returned,  plaintiff  had  already 
cancelled  the  agreement  by  its  declaration  of  June 
7,  1926,  that  even  before,  on  June  4,  1926  it  en- 
tered into  the  Phoebus  agreement.  Burstein 's  si- 
lence could  therefore  not  be  construed  as  approval 
of  the  document  according  to  faith  and  equity. 

These  arguments  of  the  revision  appellant  are 
at  variance  with  the  findings  of  fact  of  the  Appel- 
late Court  in  its  essential  points. 

They  mean  that  Fellner  had  knowledge  of  the 
change  in  the  document  by  Joe  May — 350,000  to 
330,000— before  the  end  of  May  20,  1926  and  that 
he  consented  to  it,  also,  that  the  corrected  docu- 
ment was  returned  to  the  Berlin  branch  of  the 
defendant  on  May  20,  1926— if  not  on  May  19,  1926. 
Otherwise  the  AjDpellate  Court  could  not  have 
stated  that  Fellner  "had"  guaranteed  not  only  for 
the  sum  of  350,000  but  also  for  330,000  Marks.  The 
objection  of  the  revision  appellant  that  the  sub- 
stantive rights  of  the  defendant  were  impaired 
to  the  extent  of  20,000  Marks  was  not  justified  even 
in  case  Fellner 's  declaration  was  a  guarantee  and 
required  written  form  according  to  paragraph  766 
Civil  Code  because  Fellner  was  not  a  "Commer- 
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cial  man",  paragraph  350  Commercial  Code  which 
waives  the  form  requirement  of  paragrai^h  766 
Civil  Code  under  the  conditions  stated  therein,  and 
therefore  did  not  apply  to  his  declaration.  Legal 
doubts  regarding  the  validity  of  a  guarantee  in  the 
declaration  of  Fellner  cannot  be  deducted  from  the 
fact  that  he  did  not  sign  the  changed  document, 
(see:  Supreme  Court  Decision  of  January  14,  1911 
Y  88/10  R  G  Z.  Vol  57  p  68)  As  has  previously 
been  mentioned  he  consented  to  the  change.  From 
the  point  of  view  that  May  and  Fellner  had  no 
longer  the  right  to  make  disposition  of  the  docu- 
ment which  had  been  delivered,  objections  cannot 
be  raised  because  Miss  Valentin  handed  the  docu- 
ment back  to  May  and  accepted  it  again  after  the 
change  had  been  made  without  objecting  to  the 
change.  There  is  no  legal  error  in  the  finding  of 
the  Appellate  Court  that  the  Berlin  branch  was 
authorized  to  examine  the  documents.  It  could 
then  hand  the  document  to  Joe  May  for  correc- 
tions. The  fact  alone  that  the  document  was  im- 
perfect extrinsically  and  might  give  rise  to  doubt, 
as  to  which  figure  is  correct,  does  not  speak  against 
the  compliance  with  the  legal  requirement  of  writ- 
ten form.  Such  doubts  occur  frequently  in  docu- 
ments which  are  difficult  to  read  without  affecting 
their  validity.  Such  doubts  would  be  easy  to  clear 
in  view  of  the  consent  of  Fellner  which  the  Ap- 
pellate Court  found  regarding  the  time  in  question. 
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That  it  is  erroneous  that  the  Appellate  Court 
drew  conclusions  from  the  fact  that  Burstein  did 
not  object  to  the  form  of  the  guarantee  after  his 
return  to  Europe.  It  should  be  noted  that  at  the 
time  when  Burstein  returned,  plaintiff  had  already 
cancelled  the  agreement  by  its  declaration  of  June 
7,  1926,  that  even  before,  on  June  4,  1926  it  en- 
tered into  the  Phoebus  agreement.  Burstein 's  si- 
lence could  therefore  not  be  construed  as  approval 
of  the  document  according  to  faith  and  equity. 

These  arguments  of  the  revision  appellant  are 
at  variance  with  the  findings  of  fact  of  the  Appel- 
late Court  in  its  essential  points. 

They  mean  that  Fellner  had  knowledge  of  the 
change  in  the  document  by  Joe  May — 350,000  to 
330,000— before  the  end  of  May  20,  1926  and  that 
he  consented  to  it,  also,  that  the  corrected  docu- 
ment was  returned  to  the  Berlin  branch  of  the 
defendant  on  May  20,  1926— if  not  on  May  19,  1926. 
Otherwise  the  Appellate  Court  could  not  have 
stated  that  Fellner  ''had"  guaranteed  not  only  for 
the  sum  of  350,000  but  also  for  330,000  Marks.  The 
objection  of  the  revision  appellant  that  the  sub- 
stantive rights  of  the  defendant  were  impaired 
to  the  extent  of  20,000  Marks  was  not  justified  even 
in  case  Fellner 's  declaration  was  a  guarantee  and 
required  written  forni  according  to  paragraph  766 
Civil  Code  because  Fellner  was  not  a  "Commer- 
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cial  man'',  paragraph  350  Commercial  Code  which 
waives  the  form  requirement  of  paragraph  766 
Civil  Code  under  the  conditions  stated  therein,  and 
therefore  did  not  apply  to  his  declaration.  Legal 
doubts  regarding  the  validity  of  a  guarantee  in  the 
declaration  of  Fellner  cannot  be  deducted  from  the 
fact  that  he  did  not  sign  the  changed  document. 
(see:  Supreme  Court  Decision  of  January  14,  1911 
V  88/10  R  a  Z.  Vol  57  p  68)  As  has  previously 
been  mentioned  he  consented  to  the  change.  From 
the  point  of  view  that  May  and  Fellner  had  no 
longer  the  right  to  make  disposition  of  the  docu- 
ment which  had  been  delivered,  objections  cannot 
be  raised  because  Miss  Valentin  handed  the  docu- 
ment back  to  May  and  accepted  it  again  after  the 
change  had  been  made  without  objecting  to  the 
change.  There  is  no  legal  error  in  the  finding  of 
the  Appellate  Court  that  the  Berlin  branch  was 
authorized  to  examine  the  documents.  It  could 
then  hand  the  document  to  Joe  May  for  correc- 
tions. The  fact  alone  that  the  document  was  im- 
perfect extrinsically  and  might  give  rise  to  doubt, 
as  to  which  figure  is  correct,  does  not  speak  against 
the  compliance  with  the  legal  requirement  of  writ- 
ten form.  Such  doubts  occur  frequently  in  docu- 
ments which  are  difficult  to  read  without  affecting 
their  validity.  Such  doubts  would  be  easy  to  clear 
in  view  of  the  consent  of  Fellner  which  the  Ap- 
pellate Court  found  regarding  the  time  in  question. 
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zation  of  the  finance  committee — It  sees  in  the  let- 
ter of  Burstein  of  May  20,  1926  a  repudiation  of 
the  agreement,  a  positive  violation  of  the  agree- 
ment. The  Appellate  Court  does  not  pass  on  the 
question  of  the  necessity  of  setting  a  time  limit, 
only  in  discussing  the  cross-complaint.  It  denies 
it  because  the  plaintiff  had  no  interest  in  a  later 
performance.  That  it  had  to  accept  the  Phoebus 
agreement  immediately  in  order  not  to  lose  its 
production  for  the  year,  although  it  could  not 
perform  both  agreements. 

The  revision  appellant  maintains  that  Burstein 's 
letter  of  May  20,  1926  could  not  be  construed  as 
a  positive  violation,  a  definite  repudiation  of  the 
agreement.  That  the  plaintiff  apparently  did  not 
consider  it  as  such,  because  it  did  not  immediately, 
but  only  on  June  7,  1926  cancel  the  agreement 
and  then  only  for  failure  to  make  payment,  which 
was  excused  by  the  Appellate  Court.  In  any  event 
an  additional  time  lim.it  should  have  been  set,  as 
it  is  incorrect  that  the  interest  of  the  plaintiff  in 
the  performance  of  the  agreement  had  ceased  on 
account  of  the  letter  of  May  20,  1926,  as  was  shown 
b}^  the  fact  that  the  plaintiff  cancelled  the  agree- 
ment only  with  the  letter  of  June  7.  1926.  That 
there  was  no  reason  why  the  defendant  could  not 
have  set  an  additional  time  limit  on  June  1,  1926, 
even  if  only  of  a  few  days.  That  the  Appellate 
Court  confused  Nos  12  and  13  of  the  agreement. 
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That  it  overlooked  that  plaintiff  was  entitled  to 
the  contractual  penalty  under  paragraph  12  only 
if  it  did  not  cancel  but  adhered  to  the  agreement. 
That,  furthermore,  plaintiff  violated  the  agree- 
ment by  entering  into  the  agreement  with  Phoebus 
on  June  4,  1926,  thus  making  it  impossible  for  it, 
to  perform  the  agreement  with  the  defendant. 

The  A^Dpellate  Court  applied  paragraph  326  Civil 
Code  to  the  contractual  relations  in  question.  There 
are  no  legal  objections  against  that  or  against  the 
finding  of  a  positive  violation  of  the  agreement.  The 
latter  means  not  immaterial  violations  of  an  agree- 
ment, which  consists  neither  of  delay  nor  respon- 
sibility for  impossibility  of  performance.  Their 
basis  is  the  consciousness  that  the  agreement  does 
not  only  require  the  promised  performance  but  im- 
poses on  the  debtor  the  duty  not  to  do  anything 
detrimental  to  and  irreconcilable  with  the  jDurpose 
of  the  agreement  in  the  meaning  of  paragraph  242 
Civil  Code.  If  he  violates  the  obligation  not  to  do 
certain  things  he  is  liable  for  the  resulting  damage. 

If  he  jeopardizes  the  purpose  of  the  agreement  in 
such  a  way  that  according  to  faith  and  equity  the 
other  party  cannot  be  expected  to  stand  by  the 
agreement,  the  latter  has  the  rights  under  i3ara- 
graph  326  Civil  Code,  i.e.  he  can  either  cancel  the 
agreement  or  declining  acceptance  of  performance 
demand  damages  for  non-performance. 
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The  Appellate  Court  which  on  the  complaint  had 
to  decide  about  the  right  of  plaintiff  to  demand  the 
contractual  penalty  mider  No.  12  of  the  Paris  agree- 
ment, liad  to  examine  whether  the  defendant  vio- 
lated the  agreement  and  whether  plaintiff  complied 
with  the  agreement.  It  decided  both  questions  af- 
firmatively upon  the  facts.  In  doing  so  it  adopted 
the  principle  developed  in  the  jurisdiction  of  the 
Supreme  Court  that  a  refusal  to  perform  declared 
before  the  time  for  performance  puts  into  effect 
the  rights  of  the  other  party  given  in  paragraph 
326  Civil  Code  that  setting  of  an  additional  time 
limit  or  a  warning  is  not  necessary  under  all  cir- 
cumstances. The  Appellate  Court  explains  without 
violation  of  any  princij)les  of  law,  in  view  of  the 
nature  of  the  production  situation  of  plaintiff  and 
the  special  nature  of  its  customers,  why  further 
waiting  could  not  be  imputed  to  i^laintiff  and  why 
defendant  could  not  expect  such  further  wait.  That 
is  the  meaning  of  its  statements,  that  plaintiff  had 
no  further  interest  in  the  performance  of  the  agree- 
ment. It  took  into  consideration  the  wording  of  the 
letter  of  May  20,  1926  which  outwardly  was  obli- 
ging, but  decided  that  the  letter  in  fact  contained 
a  renunciation  of  the  Paris  agreement.  The  Ap- 
pellate Court  does  not  consider  a  change  of  mind  by 
plaintiff  entirely  impossible.  This  however  does 
not  contradict  its  findings.  Such  change  of  mind 
is  conceivable  with  the  change  of  human  decisions 
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and  does  not  exclude  the  renunciation  of  the  agree- 
ment found  by  the  Appellate  Court.  All  of  this  is 
passing  on  facts  of  the  case  which  cannot  be  at- 
tacked in  the  revision  appeal  with  legal  grounds. 
Attacks  upon  the  procedural  foundation  cannot  be 
made  since  the  emergency  order  of  June  14,  1932 
went  into  effect  as  is  recognized  by  the  revision 
appellant. 

The  revision  appeal  claims  that  the  letter  from 
Burstein  of  May  20,  1926  did  not  constitute  a  re- 
nunciation of  the  agreement  for  the  reason  that 
Burstein  in  a  postscriptum  to  this  letter  wrote: 

"It  is  imperative  to  know  immediately 
whether  the  Bratz  Committee  has  been  formed 
or  not;  otherwise  I  cannot  make  any  decision, 
in  which  direction  I  have  to  inform  myself, 
which  I  hope  you  will  understand." 

and  because  May  cabled  to  Burstein  only  after  re- 
ceipt of  this  letter  on  June  1,  1926  that  the  finance 
committee  had  not  been  formed  to  May  20.  That 
Burstein  knew  only  through  this  cable  that  the  con- 
dition enumerated  under  No.  1  of  the  side  agree- 
ment for  the  going  into  effect  of  the  agreement  had 
taken  place. 

This  position  of  the  revision  appeal  is  not  justi- 
fied. It  is  true  that  the  Appellate  Court,  as  men- 
tioned before,  is  inclined  to  excuse  the  non-pa^Tuent 
of  the  first  instalment  on  the  ground  that  at  that 
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time  defendant  did  not  know  that  the  finance  com- 
mittee had  not  been  formed.  From  this  it  is  not  to 
be  deduced  that  it  also  considered  the  renunciation 
of  the  agreement  in  the  letter  of  May  20,  1926  ex- 
cused and  denied  the  existence  of  a  positive  viola- 
tion of  the  agreement.  There  is  a  difference  be- 
tween claiming  a  right  to  various  changes  of  a  con- 
summated agreement — that  is  the  understanding  of 
the  letter  of  May  20,  1926  by  the  Appellate  Court, 
— and  failing  to  make  a  pajnnent,  of  which  one  as- 
sumes, the  time  for  performance  has  not  yet  ar- 
rived. A  contradiction  in  the  statements  of  the 
Appellate  Court  is  not  to  be  found. 

It  must  be  conceded  to  the  revision  appellant  that 
in  principle  is  part  of  the  essence  of  a  positive  viola- 
tion of  an  agreement  that  the  violator  is  conscious 
of  the  violation  of  the  agreement.  However,  the 
finding  of  fact  by  the  Appellate  Court  shows  with- 
out doubt  that  this  was  the  case.  One  cannot  there- 
fore concur  with  the  revision  appellant,  when  he 
tries  to  claim  that  the  only  reason  for  the  "can- 
cellation" of  the  agreement  by  the  plaintiff  was  the 
failure  to  ]3ay,  which  the  Appellate  Court  consid- 
ered as  excused. 

Neither  can  the  revision  appellant  be  successful 
with  its  claim  that  the  plaintiff  violated  the  agree- 
'ment  first  by  entering  into  the  Phoebus  agreement 
before  its  "cancellation"  and  therefore  made  it  im- 
possible to  perform  the  Paris  agreement.    It  is  true 
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that  the  declaration  of  ''cancellation"  is  to  be  found 
not  in  the  cable  of  June  1,  1926  but  in  the  letter 
of  June  7,  1926  and  that  the  Phoebus  agreement 
according  to  the  findings  of  the  Appellate  Court 
was  entered  into  on  June  4,  1926.  However  it  is 
not  true  that  the  plaintiff  violated  the  agreement 
with  plaintiff  (apparent  mistake:  defendant)  by 
entering  into  the  executory  Phoebus-agreement.  The 
plaintiff  could,  after  being  forsaken  by  the  defend- 
ant make  different  arrangements  for  taking  care 
of  production  and  therefore  enter  into  the  Phoebus 
agreement  before  the  formal  declaration  of  ''can- 
cellation". Possibly  it  acted  upon  its  owen  risk  if 
the  defendant  before  the  declaration  of  "cancella- 
tion" had  adhered  to  the  agreement  and  complied 
with  it.  But  this  did  not  happen  and  therefore 
need  not  be  discussed.  Besides,  the  revision  ap- 
pellant overlooks  the  fact,  that  in  a  legal  sense  the 
plaintiff  did  not  "cancel"  the  agreement,  but  that 
by  refusing  to  accept  performance  it  reserved  its 
rights  under  the  agreement  including  its  right  to 
the  contractual  penalty.  This  disposes  also  the 
claim  of  the  revision  appellant  that  the  District 
Court  of  Appeal  confused  No's  12  and  13  of  the 
Paris  agreement  and  misinterpreted  that  under 
No.  12  plaintiff  had  the  right  to  the  contractual 
penalty  only,  if  it  did  not  "cancel".  If  the  re- 
vision appellant  means  that  the  plaintiff  could  not 
demand    the    contractual    penalty,    even    if   it    de- 
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manded  damages  for  non-performance,  but  had  to 
prove  damages  first,  such  claim  is  to  be  denied  in 
view  of  the  opposite  interpretation  by  the  Ap- 
pellate Court  which  is  iDossible  and  does  not  violate 
any  legal  provisions. 

B.  Joint  revision  appeal. 
In  principle  the  District  Court  of  Appeal  upholds 
the  right  of  the  plaintiff  to  damages.  It  states, 
however,  that  it  cannot  be  ascertained,  whether  the 
plaintiff  suffered  damages  in  excess  of  the  con- 
tractual penalty  of  50,000  Reichsmark.  In  doing 
so  the  Appellate  Court  examines  various  items  of 
the  statement  of  damages  in  the  amount  of  about 
120,000  Reichsmark  and  denies  them  each  separ- 
ately for  reasons  which  the  joint  revision  appellant 
does  not  discuss.  Then  the  i^ppellate  Court  goes 
on  that  the  Paris  agreement  mentioned  a  guarantee 
of  60,000  Reichsmark  in  No.  6.  This  guarantee  ap- 
plied only  in  case  the  film  was  a  success  and  would 
really  be  exhibited  in  the  countries  enumerated. 
That  this  would  be  the  case,  could  not  naturally  be 
considered  as  probable.  That  it  very  frequently  hap- 
pened that  films  did  not  have  drawing  power  so  that 
their  exhibition  would  be  prevented.  That  an  ab- 
solute right  to  the  60,000  Reichsmark  was  not  to  be 
conferred  by  the  agreement.  That  the  Court  came 
to  that  conclusion  also  by  the  fact  that  the  plaintiff 
itself  did  not  mention  this  item  in  its  statement  of 
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damages.    Furthermore    the    plaintiff    averted    the 
principal  damage  by  entering  into  the  Phoebus  con- 
tract which  admittedly  brought  a  profit  of  20,000 
Reichsmark. 

The  joint  revision  appeal  claims  violation  of  the 
substantive  law,  particularly  of  paragTaphs  133,  157 
Civil  Code.  It  claims  that  the  guarantee  under- 
taken in  paragraph  6  c  of  the  Paris  agreement  was 
not  different  from  the  guarantee  for  the  producer 
customary  in  such  film  contracts,  that  it  therefore 
would  have  to  be  paid  without  any  further  condi- 
tions having  previously  been  complied  with.  That 
the  opposite  opinion  of  the  District  Court  of  Ap- 
peal is  arbitrary  and  contrary  to  the  principles  of 
interpretation  in  civil  law.  That  the  opinion  of  the 
District  Court  of  Appeal  that  the  plaintiff  averted 
the  damage  by  entering  into  the  Phoebus  contract 
is  also  erroneous.  That  the  District  Court  of  Ap- 
peal overlooked  the  fact  that  the  Phoebus  contract 
was  entered  into  by  Joe  May  personally,  not  by  the 
plaintiff. 

The  objections  are  not  justified.  If  there  is  a 
controversy  between  the  parties  as  to  whether  dam- 
ages have  been  sustained  and  as  to  the  amount  of 
damages  or  of  an  interest  to  be  compensated  the 
court  decides  according  to  its  own  discretion  taking 
into  consideration  all  the  circumstances.  Such  is 
the  case  at  bar. 
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manded  damages  for  non-performance,  but  had  to 
prove  damages  first,  such  claim  is  to  be  denied  in 
view  of  the  opposite  interpretation  by  the  Ap- 
pellate Court  which  is  possible  and  does  not  violate 
any  legal  provisions. 

B.  Joint  revision  appeal. 
In  principle  the  District  Court  of  Appeal  upholds 
the  right  of  the  plaintiff  to  damages.  It  states, 
however,  that  it  cannot  be  ascertained,  whether  the 
plaintiff  suffered  damages  in  excess  of  the  con- 
tractual penalty  of  50,000  Reichsmark.  In  doing 
so  the  Appellate  Court  examines  various  items  of 
the  statement  of  damages  in  the  amount  of  about 
120,000  Reichsmark  and  denies  them  each  separ- 
ately for  reasons  which  the  joint  revision  appellant 
does  not  discuss.  Then  the  Appellate  Court  goes 
on  that  the  Paris  agreement  mentioned  a  guarantee 
of  60,000  Reichsmark  in  No.  6.  This  guarantee  ap- 
plied only  in  case  the  film  was  a  success  and  would 
really  be  exhibited  in  the  countries  enumerated. 
That  this  would  be  the  case,  could  not  naturally  be 
considered  as  probable.  That  it  very  frequently  hap- 
pened that  films  did  not  have  drawing  power  so  that 
their  exhibition  would  be  prevented.  That  an  ab- 
solute right  to  the  60,000  Reichsmark  was  not  to  be 
conferred  by  the  agreement.  That  the  Court  came 
to  that  conchision  also  by  the  fact  that  the  plaintiff 
itself  did  not  mention  this  item  in  its  statement  of 
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damages.    Furthermore    the    plaintiff    averted    the 
principal  damage  by  entering  into  the  Phoebus  con- 
tract which  admittedly  brought  a  profit  of  20,000 
Reichsmark. 

The  joint  revision  appeal  claims  violation  of  the 
substantive  law,  particularly  of  paragraphs  133,  157 
Civil  Code.  It  claims  that  the  guarantee  under- 
taken in  paragraph  6  c  of  the  Paris  agreement  was 
not  different  from  the  guarantee  for  the  producer 
customar}^  in  such  film  contracts,  that  it  therefore 
would  have  to  be  paid  without  any  further  condi- 
tions having  previously  been  complied  with.  That 
the  opposite  opinion  of  the  District  Court  of  Ap- 
peal is  arbitrary  and  contrary  to  the  principles  of 
interpretation  in  civil  law.  That  the  opinion  of  the 
District  Court  of  Appeal  that  the  plaintiff  averted 
the  damage  by  entering  into  the  Phoebus  contract 
is  also  erroneous.  That  the  District  Court  of  Ap- 
peal overlooked  the  fact  that  the  Phoebus  contract 
was  entered  into  by  Joe  May  personally,  not  by  the 
plaintiff. 

The  objections  are  not  justified.  If  there  is  a 
controversy  between  the  parties  as  to  whether  dam- 
ages have  been  sustained  and  as  to  the  amount  of 
damages  or  of  an  interest  to  be  compensated  the 
court  decides  according  to  its  own  discretion  taking 
into  consideration  all  the  circumstances.  Such  is 
the  case  at  bar. 
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Before  the  passage  of  the  emergency  order  of 
June  14,  1932  the  revision  appeal  could  have  raised 
such  objections  if  it  could  prove  at  the  same  time 
that  the  Appellate  Court  misunderstood  or  exceeded 
the  limits  of  its  discretion.  After  the  passage  of 
the  emergency  order  of  June  14,  1932  an  objection 
to  the  violation  of  paragraph  287  Code  of  Civil 
Procedure  is  not  pennissible  any  more.  It  cannot 
be  raised  either  within  the  purview  of  paragraph 
287  Code  of  Civil  Procedure  as  a  violation  of  the 
substantive  law,  e.  g.  the  principles  of  interpreta- 
tion. 

C. 
Revision   appeal   and  joint   revision   appeal   are 
therefore  to  be  denied  and  are  denied. 
(Signed)  : 

DR.  FREIESLEBEN 
FREIHERR  von  RICHTOFEN 
SCHACK 
KRUEGER 
OSTERHELD 
Issued 
(Seal)  Signature 

Government  Inspector  as  rec- 
order of  the  Court. 
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Total  value  of  the  subject  matter  in  the  revision 

appeal  50,000  -\-  75,000  =  125,000  RM. 
Of  this  amount  is 

1.)  Revision  of  defendant  50,000  RM. 

2.)  Joint  revision  of  plaintiff  75,000  RM. 

taxed  by  order  of  February  3,  1933 

I,  the  undersigned,  do  hereby  certify  that  I  am, 
at  the  date  hereof,  an  official  in  the  Clerk's  Office, 
Department  100  of  the  Superior  Court  Berlin,  and 
am  the  legal  keeper  of  the  official  records  of  the 
aforesaid  Superior  Court,  that  I  have  compared 
the  foregoing  photostatic  copies  with  the  original 
records  and  documents  in  that  certain  action  en- 
titled Mayfilm  A.  G.  Berlin  W.  Tauentzien  Street 
14 

versus 

Universal  Pictures  Corporation,  New  York,  730 
Fifth  Avenue,  file  No.  74.0.590/26,  on  file  in  this 
Court  and  now  in  my  possession,  and  that  the  same 
are  and  each  of  them  is,  true  and  correct  copies  of 
the  originals.  That  the  judgment  of  the  Superior 
Court  Berlin  dated  March  4,  1930  has  been  super- 
seded by  the  judgment  of  the  District  Court  of  Ap- 
peal of  July  27,  1932,  file  No.  25.U.5849/30,  a  true 
and  correct  copy  of  which  is  included  within  the 
foregoing  documents,  and  that  this  judgment  has 
become  and  now  is  final.  The  Supreme  Court  in  its 
decision  of  February  3,  1933  has  rejected  the  re- 
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Plaintiff's  Exhibit  No.  2— (Continued) 
vision  filed  against  this  judgment,  file  No.  VII. 
324/1932.  A  true  and  correct  copy  of  this  judg- 
ment is  included  within  the  foregoing  documents. 
I  certify  to  the  correctness  of  this  document  by 
my  signature  and  the  attached  seal  of  the  Superior 
Court  Berlin. 

[Seal  Superior  Court  Berlin] 

Berlin,  November  27,  1939. 
SCHIRN 

Inspector  of  Justice 
as  Keeper  of  the  Record  of 
the    Clerk's    Office    of    the 
Superior  Court. 

I,  the  undersigned,  do  hereby  certify  that  I  am, 
at  the  date  hereof,  the  Chief  Judge  of  the  Superior 
Court  Berlin.  That  at  the  date  hereof,  the  29th 
day  of  November  1939,  Inspector  of  Justice  Schirn 
is  an  official  in  the  Clerk's  Office  of  the  aforesaid 
Superior  Court  Berlin  and  the  legal  keeper  of  the 
official  records  of  the  aforesaid  Superior  Court,  that 
his  signature  to  the  foregoing  certificate  is  genuine, 
that  the  seal  of  the  Superior  Court  attached  thereto 
is  genuine  and  that  he  is  the  proper  person  to  make 
the  foregoing  certification,  that  the  attestation  is 
in  due  form  and  that  the  same  is  in  accordance  with 
the  laws  of  the  land. 
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I  certify  to  the  correctness  of  this  document  by 
my  signature  and  the  attached  seal  of  the  Superior 
Court  Berlin. 

Berlin,  November  29,  1939. 
[Seal  Superior  Court  Berlin] 
(Signed)  SCHNITZER 

The  Chief  Judge  of  the   Su- 
perior Court 
[Seal  Superior  Court  Berlin.] 
Cost  Bill. 


Q.  By  Mr.  Blum:  The  judgment  of  the  Kam- 
mergericht  also  is  in  that  file?  A.     Yes,  sir. 

Q.     What  kind  of  a  court  is  that  ? 

Mr.  Blum:  Will  you  stipulate  that  is  a  court  of 
general  jurisdiction,  having  jurisdiction  of  this  ap- 
peal? 

Mr.  Selvin:  I  think  I  already  have;  that  there 
were  such  courts,  and  the  courts  which  purported 
to  render  these  judgments  in  fact  existed  and  had 
jurisdiction  of  the  subject  matter. 

M.  Blum:    Very  well. 

Mr.  Selvin:  That  includes  the  Reichsgericht  as 
well  as  the  Kammergericht. 

Q.  By  Mr.  Blum:  Dr.  Gebhardt,  have  you  a 
photostatic  copy  of  another  action? 

A.     I  have. 
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Q.     And  what  is  that? 

A.     A  complaint 

Q.  Just  identify  it  and  then  I  will  show  it  to 
Mr.  Selvin. 

A.  It  is  a  suit  brought  by  the  firm  of  Bank  for 
Foreign  Commerce,  a  corporation  at  Berlin,  against 
May  Film  Corporation  in  liquidation,  also  at  Ber- 
lin. The  complaint  is  dated  March  30,  1934,  and 
the  filing  stamp  shows  June  11,  1934,  received  by 
the  court  in  Berlin.  [20] 

Q.  Have  you  made  a  translation  of  that  docu- 
ment? A.     I  have. 

Q.     Do  you  have  a  copy  of  it?  A.     I  have. 

•  Mr.  Selvin:  I  will  ask  leave  to  ask  one  or  two 
questions  on  voir  dire  when  this  judgment,  which 
is  now  shown,  is  offered. 

The  Court:    All  right. 

Mr.  Blum:  In  order  to  show  the  court  the  pur- 
pose of  this  particular  action,  this  appears  to  be  an 
action  between  the  Bank  for  Foreign  Commerce 
and  the  May  Film  Corporation,  by  and  through  its 
liquidator.  It  appears  that  a  dispute  arose  be- 
tween the  May  Film  Corporation  and  the  Bank  for 
Foreign  Commerce  as  to  the  ownership  of  the  judg- 
ment, which  became  final  in  Exhibit  1,  the  subject 
of  this  action.  And  in  that  action,  after  a  due  hear- 
ing upon  the  matter,  the  German  court  determined 
that  the  ownership  of  the  judgment  in  question  was 
in  Joe  May,  individually,  and  not  in  the  plaintiff 
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corporation,  and  that  the  assignment  from  Joe  May 
to  the  Bank  for  Foreign  Commerce  was  valid.  It 
is  a  necessary  adjunct  to  our  chain  of  title  and  it 
is  a  judgment  in  rem  adjudicating  the  ownership 
and  the  validity  of  an  assigmnent. 

Mr.  Selvin :    Is  it  offered  now  ? 

The  Court :    Are  you  offering  it  now  ? 

Mr.  Blum:    We  offer  it.  [21] 

Mr.  Selvin:     May  I  ask  a  question  on  voir  dire? 

The  Court:     Yes. 

Q.  By  Mr.  Selvin:  Dr.  Gebhardt,  you  have  be- 
fore you,  I  take  it,  what  are  the  pleadings  and  the 
judgment  in  that  action  between  the  Bank  for  For- 
eign Commerce  and  the  May  Film  Coi'poration  ? 

A.     That  is  right. 

Q.  Does  that  record  show  that  Universal  Pic- 
tures Corporation  was  a  party  to  that  action?  In 
fact,  it  does  not  show  that  Universal  Pictures  Cor- 
poration was  a  party,  does  it?  A.     No. 

Q.  And  it  does  not  show  that  Universal  Pic- 
tures Company,  Inc.,  was  a  party  to  that  action, 
does  it?  A.     No. 

Mr.  Selvin:  We  object  to  the  offer  on  the 
ground  that  no  foundation  has  been  laid  to  show 
that  it  is  in  any  way  binding  upon  the  defendant, 
on  the  ground  that  it  is  res  inter  alios  acta,  upon 
the  ground  that  it  is  a  direct  impeachment  of  one 
of  the  findings  in  the  very  judgment  that  the  plain- 
tiff relies  upon  and  seeks  to  enforce  here.     Your 
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Honor  will  see,  upon  examination  of  that  judgment, 
that  Joe  May  was  not  in  fact  the  owner  of  the  claim 
sued  upon,  but  that  May  Film  Corporation  was  the 
owner.  One  of  the  issues  there  was  whether  or  not 
Joe  May  or  May  Film  Corporation  owned  the 
claim.  [22] 

The  Court:  I  think,  Mr.  Selvin,  that  the  ques- 
tion you  are  raising,  both  as  to  the  effect  of  a  judg- 
ment which  decides  not  only  the  o^\Tiership  of  a 
claim  subsequent  to  the  rendition  of  the  judgment, 
but  actually  decides  the  ownership  of  a  claim  while 
in  process  of  adjudication,  is  whether  we  are  deal- 
ing here  with  an  assignment  of  an  ordinary  claim 
after  it  has  been  reduced  to  judgment,  or  to  the  as- 
signment while  the  judgment  was  being  fought 
through  various  courts,  which  raises  a  legal  issue 
which  can  only  be  determined  after  all  the  facts  in 
the  case  are  before  the  court.  [25] 

Nevertheless,  I  am  inclined  to  think  it  should  go 
[26]  in  at  the  present  time  in  the  determination  of 
these  questions,  and  the  question  of  law  should  be 
left  to  a  later  date.  And  by  ruling  on  it  you  are, 
of  course,  not  waiving  any  rights.  I  am  not  jeopard- 
izing any  of  your  rights. 

Mr.  Selvin :  May  I  add  another  objection  *?  That 
is,  that  a  judgment  of  a  foreign  court  cannot  be  en- 
forced, even  under  the  doctrine  of  comity,  against 
a  party  who  was  not  given  an  opportunity  to  be 
heard  and  defend  in  an  action  in  which  the  foreign 
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judgment  was  rendered.     That  is  the  situation  in 

this  case.  [27] 

The  Court:  With  these  observations,  gentlemen, 
I  will  overrule  the  objections  and  the  document  en- 
titled ''Gerichtsabschrift",  dated  May  30,  1934,  to- 
gether with  the  translation,  will  be  received  as 
Plaintiffs'  Exhibits  3  and  4.  The  original  will  be 
Exhibit  3,  and  the  translation  will  be  Exhibit  4.  [30] 
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PLAINTIFFS'  EXHIBIT  No.  4  j 

Dr.  Walter  Schmidt  j 

Dr.  Wilhelm  Beutner  J 

Attorneys  at  the  District  Court  ; 

of  Appeal  and  Notaries  ; 

Dr.  Friedrich  Kempner 
Dr.  Heinz  Pinner 
Dr.  Joachim  Beutner 

Attorneys  of  Superior  Court  and  Notaries 

Berlin  W8 

Markgrafen  Street  46 
Telephone  Number  A2 
Flora  7541 

COURT  COPY 

Berlin,  May  30,  1934 

Letter  Box  of  Superior  Court 
and  Municipal  Building 
June  11,  1934,     15  to  17 

Single  Judge  Case 

To   the   Superior   Court,   Berlin,   Department    for 
Commercial  Matters,  Berlin  C.2  Gruner  Street. 
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Complaint  of  the  firm  of  Bank  for  Foreign  Com- 
merce,  a   stock  corporation   at   Berlin,   Mark- 
grafen  Street  41,  represented  by  its  directors, 

Plaintiff 
Counsel:   Attorneys  Drs.   Friedrich   Kempner, 
Heinz  Pinner,  Joachim  Beutner, 
Berlin  W.8,  Markgrafen  Street,  46, 

vs. 

Mayfilm  Corporation  in  Liquidation,  In  Berlin 
Culmacher  Street  3,  represented  by  its 
Liquidator,   Kurt   Hausdorff, 

Defendant, 
For  Declaratory  Relief. 

Hearing  July  23,  1934,  10  A.  M.  Court  House,  Gru- 
ner  Street,  Second  Story,  Second  Floor,  Room 
Number   19.   Berlin,   June   28,    1934.    Superior 
Court,  Department  of  Commercial  Matters. 
The  President 

[  Signature   Illegible] 

As  representatives  of  the  plaintiff,  we  summon 
the  defendant  to  an  oral  hearing  in  the  case  before 
the  Superior  Court,  Berlin,  Department  of  Com- 
mercial Matters,  at  a  time  to  be  set  by  the  presiding 
Judge  with  the  demand  that  it  be  represented  at 
said  hearing  by  an  attorney  admitted  to  the  Super- 
ior Court,  Berlin,  and  to  advise  any  objections  and 
evidence  contrary  to  the  allegations  of  the  complaint 
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Plaintiffs'  Exhibit  No.  4  (Continued) 
in  writing  to  the  court  and  to  the  counsel  of  the 
I^laintiff. 

We  shall  move: 

1.)  To  declare  that  the  claim  asserted  in  the  case 
of  Mayfilm  Corporation  versus  Universal 
74.0.591.26,  of  Superior  Court,  1,  Berlin,  in  the 
amount  of  50,000  R.  M.  with  interest  is  for  property 
of  Joe  May  and  not  of  the  Mayfilm  Corporation  in 
liquidation,  and  that  therefore  the  assignment  made 
by  May  to  the  plaintiff  is  legally  valid. 

2.)   To  assess  the  cost  of  the  suit  to  defendant. 

3.)  To  issue  temporary  execution,  if  necessary 
upon  giving  security. 

Reasons : 

The  defendant  got  into  liquidation  in  February 
1932.  First  Attorney  Doctor  Alexander  Meier,  Ber- 
lin, Friedrich  Street,  225,  was  appointed  liquidator. 
After  his  recall  in  December  1932,  the  business  man, 
Kurt  Hausdorff  mentioned  in  the  rubrum  of  the 
complaint  was  appointed. 

Evidence : 

The  files  of  Registry  of  the  Municipal  Court, 
Berlin,  reference  to  which  is  hereby  requested. 

In  the  year  1926,  the  defendant  filed  suit  against 
Universal  Pictures  Corporation,  New  York,  in  the 
files  74.0.590/26  of  the  Superior  Court  I  Berlin, 
for  the  payment  of  50,000  R.  M.  with  interest  and 
costs.  By  judgment  of  the  District  Court  of  Appeal 
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of  July  29,  1932,  Universal  was  ordered  to  pay  the 
the  amount   demanded;   Revision  was  rejected   by 
judgment  of  the   Supreme   Court   of   February   7, 
1933. 

The  liquidator  and  some  creditors  of  the  defend- 
ant take  the  position  that  this  claim  belongs  to  the 
assets  of  the  corporation  and  should  therefore  be 
distributed  pro  rata  among  the  creditors  with  the 
rest  of  the  liquidation  assets.  This  is  not  correct, 
as  it  is  a  claim  of  a  former  member  of  the  board  of 
directors  of  the  defendant,  film  director  Joe  May. 

In  the  year  1930,  the  business  of  the  defendant 
was  almost  at  a  standstill.  The  nominal  capital 
was  at  the  time  200,000  R.  M.  In  order  to  start 
production  again,  the  then  only  shareholder  of  the 
defendant  Joe  May  and  the  business  man  Julius 
Aussenberg,  entered  into  an  agreement  that  the 
capital  stock  be  reduced  to  one-half  and  that  Aus- 
senberg simultaneously  should  purchase  from  Joe 
May  50,000  R.  M.  shares  of  stock  at  a  purchase  price 
of  45,000  R.  M.  At  the  same  time  it  was  agreed 
that  Joe  May  should  acquire  with  these  45,000  R.  M. 
the  assets  of  the  defendant  which  were  not  neces- 
sary to  start  film  production  again. 

In  order  to  prove  this  agreement,  it  was  incor- 
porated in  paragraph  3  of  the  association  agree- 
ment of  August  29,  1930,  as  follows: 

"According  to  the  last  balance  of  June  30, 
1930,  Mavfilm  has  no  debts  outside  of  the  cap- 
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Plaintiffs'  Exhibit  No.  4  (Continued) 
ital  stock  and  8751.44  R.  M.  debts  to  the  bank 
and  assets  of  113,755.54  R.  M.  Of  these  assets 
a  portion  with  a  value  of  60,004.10  R.  M.  serve 
the  purpose  of  new  production.  The  other  as- 
sets consist  in  the  interests  of  the  Mayfilm 
G.m.b.H.  Filmstadt  Woltersdorf  Grundstuecks 
G.m.b.H.  doubtful  claims,  manuscripts,  etc.  It 
has  been  determined  by  an  intermediate  balance 
of  August  15,  1930,  which  of  the  assets  were 
purchased  and  are  of  importance  for  new  pro- 
duction. Those  assets  remain  to  the  Mayfilm. 
The  other  assets  are  acquired  from  Mayfilm  by 
by  May  upon  payment  of  45,000  R.  M.  (forty 
five  thousand  Reichsmark).  The  Mayfilm  there- 
fore had  assets  of  105,004.10  R.  M.  namely^ 
45,000  R.  M.  cash,  and  60,00^.10  R.  M.  pur- 
chases for  new  production. 

The  trial  balance  of  August  15th  is  to  be 
made  accordingly  and  at  the  same  time  shall 
be  considered  the  opening  balance  of  May- 
film  which  is  again  actively  working." 

This  agreement  was  then  executed.  Joe  May  paid 
45,000  R.  M.  to  defendant  and  then  received  as  con- 
sideration from  the  then  director  of  the  defendant. 
Miss  Johanna  Loewenstein,  the  assets  not  necessary 
for  new  i)roduction.  This  settlement  was  confirmed 
by  the  defendant  at  the  time,  also  by  reason  of 
the  fact  that  Miss  Johanna  Loewenstein  as  director 
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of  the  defendant,  signed  the  balance  of  June  30, 
1930,  which  did  not  contain  the  assets  transferred 
to  Joe  May,  after  submitting  it  to  the  special  meet- 
ing of  August  28,  1930. 

Evidence : 

Intermediary  balance  of  August  15,  1930,  depos- 
ited in  the  Clerk's  Office. 

Among  the  assets  which  were  not  necessary  for 
new  production,  was  the  above  mentioned  claim 
against  Universal.  There  is  involved  the  enforce- 
ment of  a  contractual  penalty  incurred  in  the  year 
1926.    This  claim  then  was  assigned  to  Joe  May. 

Evidence : 

Testimony  of  Johanna  Loewenstein,  at  present  at 
1760  Courtney  Avenue,  Hollywood,  California. 

At  the  time  of  the  agreement  with  Aussenberg, 
the  chances  of  the  law  suit  against  Universal  were 
very  uncertain,  inasmuch  as  the  law  suit  had  been 
lost  by  the  defendants  in  the  first  instance.  The 
value  of  this  claim,  was  therefore  considered  not 
very  high,  so  for  this  reason  also,  there  were  no 
objections  to  assign  this  claim  to  Joe  May.  Since 
then,  Joe  May  personally  paid  all  the  costs  of  the 
law  suit. 

Evidence : 

Testimony  of  the  former  attorney,  Dr.  Dientag, 
Amsterdam,  Chopin  Street  27,  with  Kolbe,  Johanna 
Loewenstein,  the  vouchers  and  receipts  in  the  court 
file  of  Superior  Court  1  in  Berlin,  74.0.590/26.   All 
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parties  interested  were  in  complete  accord  that  May 
should  be  the  owner  of  this  claim.    Technically,  in 
the  interests  of  the  procedure,  the  defendant  was 
to  carry  on  the  law  suit. 

Evidence : 

Testimony  of  the  business  man,  Julius  Aussen- 
berg,  Prag.  11,  Hotel  Alcron,  Stepanska  ul.  38. 

As  further  evidence  for  the  premises,  I  refer  to 
the  court  file  of  Superior  Court  1  Berlin, 
221. Q. 197.32,  in  wiiich,  upon  motion  of  Joe  May, 
without  oral  hearing,  a  restraining  order  was 
granted  against  the  defendant,  which  restrained  it 
from  asserting  that  the  claim  against  Universal  be- 
longed to  it.  It  is  requested  that  these  court  files 
be  adduced  and  that  the  evidence  produced  therein 
be  considered  a  part  of  this  complaint. 

Joe  May  assigned  to  plaintiff  this  claim  against 
Universal  in  the  sum  of  50,000  R.  M.  on  May  30, 
1932. 

Evidence : 

Copy  of  assignment  of  May  30,  1932,  is  deposited 
in  the  Clerk's  office.  The  foregoing  complaint  is 
necessary  for  the  reason  that  the  defendant,  repre; 
sented  by  its  liquidator,  refuses  to  admit  that  the 
claim  against  Universal  does  not  belong  to  defend- 
ant, but  to  Joe  May  personally. 

Copy  filed. 

(Signed)     DR.  PINNER 

Attorney 
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(Copy) 

Exhibit  to  Agreement  of  August  29,  30. 

Balance  per  8/15,  1930 

Capital  Stock 45,000.— 

Assets  Liabilities 

Bank  Balance : 
Production  1930/31 

Manuscript  Film  1 13,500.— 

"     II 5,500.— 

Music  Film  1 1,795.60 

Advances  Film      1 4,754.10 

II 5,282.06 

Salaries  and  wages 5,921. — 

General  Expenses  8,250.34 

Organization  and  trips 
(Paris,  London  and 
United  States)  15,000.—  60,004.10 

Loss  Saldo,  July  1, 

1930  94,995.90 

200,000.—        200,000.— 

ASSIGNMENT 

In  the  Court  files  of  the  Superior  Court  1  Berlin 
74.0. 590/26,  Mayfilm  Corporation,  Berlin  makes  a 
claim  against  the  Universal  Pictures  Corporation, 
New  York,  in  the  amount  of  50,000  R.  M.  (fifty 
thousand  Reichsmark)  under  reservation  of  further 
claims.  Mayfilm  Corporation  lost  the  case  in  the 
first  instance.  Appeal  against  this  judgment  was 
filed.   The  appeal  is  pending  at  the  present  time  in 
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the  District  Court  of  Appeal,  file  Number  25.U. 
5849/30.  The  claim  of  Ma^iilm  Corporation  against 
Universal  Pictures  Corporation  was  reserved  to  me 
personally  in  the  partnership  agreement  between 
myself  and  Director  Julius  Aussenberg  of  August 
24,  1930.  This  fact  was  expressly  recognized  by 
the  Committee  of  creditors  of  Mayfilm  Corporation 
in  the  negotiations  with  it. 

With  these  premises,  I  hereby  assign  to  the  Bank 
for  Foreign  Commerce,  a  corporation  at  Berlin  W. 
56  Markgrafen  Street,  41  ab,  the  claim  involved 
in  this  lawsuit  against  Universal  Pictures  Corpo- 
ration in  the  amount  of  R.  M.  50,000  (fifty  thousand 
Reichsmark)  with  interest  in  the  amount  to  be  al- 
lowed in  the  judgment  and  reservation  of  further 
claims. 

Berlin,  May  30,  1932 

(Signed)     JOE  MAY 
Dr.  Walter  Schmidt 
Dr.  Wilhelm  Beutner 

Attorneys  at  the  District 
Court  of  Appeals  and  Notaries 

Dr.  Friedrich  Kempner 
Dr.   Heinz   Pinner 
Dr.  Joachim  Beutner 

Attorneys  of  Superior  Court 

and  Notaries 


vs.  Universal  Pictures  Co.,  Inc.  213 

(Testimony  of  H.  A.  Grebhardt.) 

Plaintiffs'  Exhibit  No.  4  (Continued) 
Berlin  W8 

Markgrafeu  Street  46 
Telephone  Number  A2 
Flora  7541 

(Court  Copy) 

Berlin,  July  31,  1934 

In  the  matter  of  Bank  for  Foreign 
Commerce,   a   Corporation, 

vs. 

Mayfilm  Corporation,  in  liquidation. 
405.O.113/1934 

We  hereby  correct  the  title  of  the  case  in  this, 
that  the  liquidator  of  defendant,  the  business  man, 
Kurt  Hausdorff  is  residing  at  Barcelona,  Spain, 
Calle  de  Avino  17. 

We  summon  the  defendant  before  the  Superior 
Court,  Berlin,  Department  5,  for  commercial  mat- 
ters, to  a  hearing  to  be  set  by  the  court  with  the 
demand  to  appoint  an  attorney  admitted  to  this  court 
as  its  representative  and  to  advise  in  writing  as  to 
any  objections  with  offer  of  proof. 

Copy  is  deposited. 

The  Attorneys 

Dr.  Friedrich  Kempner, 
Dr.  Heinz  Pinner  and 
Dr.  Joachim  Beutner 

Bv  DR.  HEINZ  PINNER. 
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To  the  Superior  Court,  Berlin, 

Department  5,  for  Commercial 

Matters. 

Dr.  Friedrich  Kempner 
Dr.  Heinz  Pinner 
Dr.  Joachim  Beutner 

Attorneys  of  Superior  Court 

and  Notaries 

Berlin  W8 

Markgrafen  Street  46 
Telephone  Number  A2 
Flora  7541 

(Court  Copy) 

Berlin,  August  27,  1934 

In  the  Matter  of  Bank  for 

Foreign  Commerce,  a  corporation 

versus 

Mayfilm  Corporation,  in 
liquidation. 

405.O.113.1934 

A  typographical  error  in  the  complaint  is  cor- 
rected in  this  that  on  page  3,  line  16,  on  the  bot- 
tom, it  should  read,  Mayfilm  G.m.b.H.  instead  of 
Mayfilm  Corporation. 
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Copy  of  this  pleading  has  been  deposited  with 
the  Clerk's  office. 

The  Attorneys, 

DR.  FRIEDRICH  KEMPNER, 
DR.   HEINZ   PINNER  and 
DR.  JOACHIM  BEUTNER. 
Per  DR.  HEINZ  PINNER. 

To  the  Superior  Court,  Berlin, 

Department  for  Commercial  Matters. 

Dr.  Jr.  John  A.  Fagg, 
Attorney. 

Berlin  W.  September  26,  1934 
Wittenberg  Place  1 
B4  Bavaria  1053 

In  the  matter  of  Bank  for  Foreign 
Commerce, 

versus 

Mayfilm  G.m.b.H.  in  Liquidation 
405.O.113/34 

I  represent  the  defendant.  I  shall  move  first  to 
reject  the  complaint.  Second,  in  case  of  an  ad- 
verse judgment  to  allow  defendant  to  deposit  se- 
curity. 

It  is  denied  that  the  claim  against  Universal  be- 
longs to  Mr.  Joe  May  personally.  It  belongs  to  the 
assets  of  Mayfilm  G.m.b.H.  in  liquidation. 

It  is  correct  that  a  portion  of  the  former  assets 
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of  Mayiilni  G.m.b.H.  were  assigned  to  Mr.  Joe  May. 
However,  the  claim  in  question  was  not  included. 
As  plaintiff  states,  the  law  suit  against  Universal 
was  conducted  even  after  liquidation  and  after  the 
agreement  regarding  transfer  of  a  portion  of  the 
assets  by  the  defendant  without  any  change.  As 
plaintiff  states,  the  agreement  in  question  was  dated 
Augiist  29,  1930.  The  suit  against  Universal  was 
decided  by  the  District  Court  of  Appeal  in  July 
1932,  and  by  the  Supreme  Court  in  February  1933. 
Reference  to  those  court  files  is  made.  These  files 
are  not  accessible  to  the  present  liquidator  of  the 
defendant.  According  to  his  information,  these 
court  files  will  show  that  the  claim  in  question  be- 
longs to  the  defendant.  It  must  be  denied  for  lack 
of  information  and  belief  that  an  agreement  was 
made  between  defendant  and  Mr.  Joe  May  that  the 
defendant  should  continue  this  suit  only  technically, 
while  the  parties  agreed  that  the  claim  would  not 
belong  to  Mr.  Joe  May.  It  must  also  be  denied  upon 
lack  of  information  and  belief  that  Mr.  Joe  May 
alone  paid  the  cost  of  the  lawsuit. 
(Signed)  FAGG, 

Attorney. 
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Dr.  Friedrich  Kempner 
Dr.  Heinz  Pinner 
Dr.  Joachim  Beutner 

Attorneys  at  the  Superior  Court 

and  Notaries 

Berlin  W  8 
Markgrafen  Street  46 
Telephone  Number  A2 
Flora  7541 

(Court  Copy) 

Berlin,   September   28,   1934 

In  the  matter  of  Bank  for 

Foreign  Commerce 
versus 
Mayfilm  Corporation, 

in  liquidation. 

405.O.113.1934 

Very  Urgent  Hearing  on  October  1,  1934 
The  following  reply  is  made  to  defendants'  plead- 
ing of  September  26,  1934: 

I. 

Attention  is  called  to  an  error  in  typing  in  op- 
ponent's pleading.  In  the  heading  of  his  pleading, 
defendant  is  named,  as  Mayfilm  G.m.b.H.  in  Liqui- 
dation, while  in  realty,  not  Mayfilm  G.m.b.H.  which 
is  in  existence,  but  not  in  liquidation  is  a  defen- 
dant, but  Mayfilm   corporation  in   liquidation.    In 
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order  to  avoid   mistakes,   it   is   requested   that   the 
typographical  error  in  opponent's  pleading  be  cor- 
rected. 

II. 

Defendant  denies  that  assignor,  May  could  le- 
gally assign  to  plaintiff  the  claim  in  question,  be- 
cause this  claim  did  not  belong  to  him.  Regarding 
this  denial,  reference  is  made  to  'the  court  files, 
221.Q.197/32  of  the  former  Superior  Court  1  Berlin, 
to  which  reference  was  made  in  the  complaint.  In 
these  files  of  restraining  order  in  which  the  defen- 
dant was  restrained  from  claiming  that  the  claim 
against  Universal  belonged  to  defendant,  evidence 
is  contained  which  makes  this  plain  denial  of  defen- 
dant legally  immaterial.  If  defendant  which  did 
not  make  any  objections  to  the  restraining  order 
now  makes  a  statement  which  the  restraining  order 
forebade  that  the  claim  against  Universal  belongs  to 
defendant  and  not  to  Mr.  May  and  therefore  denies 
the  allegations,  defendant  would  have  to  state  in 
detail  what  evidence  can  be  produced  against  the 
evidence  submitted  previously.  If  defendant  is  un- 
willing or  unable  to  do  so,  the  denial  is  immaterial 
and  does  not  require  taking  any  further  testimony 
after  the  tiles  regarding  the  restraining  order  have 
been  filed  by  reference. 

III. 

As  a  matter  of  precaution,  the  following  is  stated : 
Plaintiff   has    offered   proof    in    case    defendant 
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should  deny  Mr.  May's  right  to  the  assigned  claim 
by  filing  intermediary  balance  of  August  15,  1930, 
and  referred  to  the  testimony  of  the  then  director 
of  the  defendant.  Miss  Loewenstein.  If  the  court 
should  consider  defendant's  denial  sufficient,  or  if 
this  can  substantiate  its  denial  so  that  it  be  consid- 
ered sufficient,  evidence  may  be  taken  by  taking  the 
deposition  of  Miss  Loewenstein. 

Defendant  wants  to  prove  the  lack  of  authority 
of  Mr.  May  to  the  claim  by  the  court  files.  May- 
film  Corporation  versus  Universal,  particularly  by 
the  judgments  rendered  therein  by  the  District 
Court  of  Appeal  and  the  Supreme  Court.  In  the 
conclusions  of  law  of  the  Supreme  Court  Judg- 
ment, the  question  of  the  right  of  the  then  plaintiff, 
Mayfilm  Corporation,  to  the  claim  was  not  men- 
tioned at  all,  because  the  then  defendant.  Univer- 
sal, did  not  question  before  the  Supreme  Court 
plaintiff's  authority  to  sue.  As  far  as  the  District 
Court  of  Appeal  Judgment  is  concerned,  the  por- 
tion of  the  judgment  in  point  is  hereby  repeated 
literally  in  the  interest  of  a  speedy  trial. 

"Plaintiff  is  entitled  to  sue  upon  the  claim 
in  question.  The  defendant,  in  order  to  prove 
that  this  is  not  the  case,  relies  on  the  testimony 
of  the  witness  Joe  May  according  to  which  he  as 
a  stockholder,  made  an  agreement  with  another 
stockholder,  Aussenberg,  regarding  the  corpo- 
ration and  agreed  that  among  other  assets  of 
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the  corporation,  the  claim  sued  upon  belong  to 
him,  while  the  law  suit  was  to  be  conducted 
further  by  the  corporation.  May  gave,  accord- 
ing to  his  statement,  a  guarantee  to  the  liquida- 
tion creditors  in  the  amount  of  40,000  R.M.  He 
also  states  that  he  paid  45,000  R.M.  On  the 
other  hand,  he  states  that  he  would  not  be  re- 
leased from  his  guarantee  even  if  the  result 
of  the  present  law  suit  would  be  taken  into  the 
liquidation  assets.  From  this  testimony,  it  must 
be  assumed  that  the  claim  was  not  really  as- 
signed so  that  it  passed  from  the  corporation 
to  one  of  the  associates,  but  that  an  agreement 
was  made  between  the  associates  and  after  com- 
pletion of  the  liquidation,  the  present  assets 
should  be  turned  over  to  May  after  liquidation 
is  completed.  It  is  supposed  to  have  been  ex- 
pressly agreed  that  the  corporation  was  to  con- 
tinue in  conducting  the  law  suit  and  accord- 
ingly the  collection  of  the  judgment.  Plain- 
tiff now  is  a  corporation,  represented  by  the 
liquidator.  As  far  as  he  is  concerned,  a  distri- 
bution of  the  assets  of  the  corporation  among 
the  associates,  before  paying  debts  of  the  asso- 
ciation, would  be  invalid  because  the  associates 
are  not  authorized  to  distribute  among  them- 
selves the  assets  without  paying  the  debts  of 
the  association." 

The  above  cited  statements  of  the  District  Court 
of  Appeal  are  based  principally  upon  the  testimony 
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of  the  witness,  May.  This  testimony  has  undoubt- 
edly been  wrongfully  interpreted  by  the  District 
Court  of  Appeal.  The  question  is  immaterial,  how- 
ever, because  naturally,  the  conclusions  of  the  judg- 
ment of  the  District  Court  of  Appeal  did  not  be- 
come final,  and  that  the  Superior  Court,  which 
is  now  tr3dng  this  case  anew,  has  to  examine  the 
question  of  the  right  to  the  claim.  Furthermore, 
while  at  present  the  question  of  who  owns  the 
claims  has  been  stated  to  the  Superior  Court  in 
the  complaint  in  detail,  all  these  facts  were  unknown 
to  the  District  Court  of  Appeal.  Neither  in  writ- 
ing nor  orally  were  they  argued  there,  because  the 
objections  of  plaintiff's  right  to  the  claim  were  men- 
tioned only  in  the  very  last  stages  of  the  lawsuit, 
and  were  so  superficially  mentioned  in  the  last  oral 
hearing,  that  at  least  the  former  attorney  of  the 
former  plaintiff,  now  the  defendant,  did  not  figure 
that  statements  as  they  were  made  later  would  be 
given  in  the  judgment.  The  court  files,  221.Q. 197/32 
of  the  former  Superior  Court  Number  1,  to  which 
reference  has  been  made  repeatedly,  show  that  the 
defendant  did  not  consider  the  statements  of  the 
District  Court  of  Appeal  of  any  moment,  but  con- 
sidered them  as  incorrect,  since  to  this  day  the  de- 
fendant, represented  by  its  former  Liquidator,  Dr. 
Meyer,  nor  by  its  present  Liquidator,  has  raised  any 
objections.  Defendant  rightly  assumed  that  these 
statements  of  the  District  Court  of  Appeal,  which 
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were  merely  dicta,  could  not  be  used  against  the 
present  plaintiff  or  Mr.  May,  because  the  factual 
conditions,  upon  which  the  statements  of  the  Dis- 
trict Court  of  Appeal  are  based,  are  not  in  exist- 
ence. 

The  District  Court  of  Appeal  assumes  that  the 
agreements  made  with  the  defendant  were  those  of 
a  corporation  liquidation,  and  that  the  corporation 
debts  had  to  be  paid  first.  As  far  as  the  first  premise 
is  concerned,  the  District  Court  of  Appeal  overlooks 
the  fact  that  the  Mayfilm  Corporation  was  not  in 
liquidation  at  the  time  when  the  agreement  in  ques- 
tion was  made,  to-wit,  in  the  year  1930.  At  the 
time  when  the  agreements  between  the  stockholder, 
May  and  Aussenberg  were  made,  and  the  directors 
of  the  corporation  agreed  that  upon  payment  of 
45,000  Marks  a  number  of  assets  be  assigned  to  the 
stockholder.  May,  the  corporation  was  alive  and  no- 
body thought  of  its  liquidation.  That  the  business 
at  the  time  was  inactive  has  nothing  to  do  with  the 
question  whether  it  was  in  liquidation.  The  yevy 
fact  of  the  agreement  between  May-Aussenberg, 
proves  that  one  considered  re-opening  the  business 
and  in  fact,  business  was  re-opened  to  a  consider- 
able degree. 

In  February  1932,  the  corporation  agreed  to  liqui- 
date and  Dr.  Meyer  was  appointed  Liquidator  in 
1932.  Defendant  can  not  deny  that.  The  correctness 
of  these  statements  appears  from  the  files  of  the 
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Register,  which  have  been  requested  by  my  plead- 
ing of  February  22,  1934  to  be  present  at  the  hear- 
ing. The  law  is  clear  that  any  corporation  which  is 
alive  and  not  in  liquidation  can  enter  into  business 
deals  with  its  stockholders  as  well  as  third  persons, 
and  that  it  can  sell  assets  for  valuable  consideration 
to  them. 

If  the  District  Court  of  Appeal  speaks  of  a  distri- 
bution of  the  assets  among  stockholders,  this  is  a 
mistake  as  to  the  actual  facts.  The  distribution  to 
stockholders  takes  place,  if  assets  are  turned  over  to 
stockholders,  either  without  any  consideration,  or 
upon  transfer  of  stock,  not  however,  if  sales  take 
place  upon  cash  payment.  Furthermore,  the  logical 
conclusion  of  the  opinion  of  the  District  Court  of 
Appeal  could  never  be  that  the  assets  do  not  belong- 
to  the  stockholder,  but  the  consequences  could  at 
most  be  the  possibility  of  a  claim  against  the  offi- 
cers of  the  corporation  for  violation  of  their  duties. 

The  further  consideration  of  the  District  Court 
of  Appeal  that  it  required  the  payments  of  the 
debts  of  the  corporation  is  based  upon  a  wrong  fac- 
tual assumption,  to-wit:  That  there  were  debts. 
The  debts  of  the  defendant  originated  in  the  year 
1932.  In  the  year  1930,  the  defendant,  whose  busi- 
ness, as  was  mentioned  before,  was  at  a  standstill, 
was  a  corporation  which  had  nothing  but  assets. 
Reference  is  made  in  this  connection  to  paragraph 
III  of  the  agreement  of  August  29,  1930,  which  has 
been  cited  in  the  complaint.    The  statements  of  the 
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District  Court  of  Appeal  are  wrong  for  the  further 
reason  that,  even  if  defendant  had  been  in  liquida- 
tion at  the  time  the  agreement  was  made,  the  law 
is  that  a  distribution  of  the  assets  among  the  stock- 
holders before  payment  of  the  debts  may  be  made 
with  the  consent  of  the  creditors.  (See  Staub-Pin- 
ner,  paragraph  301,  Exp.  7).  This  applies  more  so 
if  there  aren't  any  creditors  at  all  who  could  be 
damaged. 

The  foregoing  shows  that  reference  to  the  judg- 
ment of  the  District  Court  of  Appeal  avails  noth- 
ing to  the  defendant,  because  the  District  Court  of 
Appeal  started  in  its  conclusions  from  wrong  prem- 
ises by  reason  of  lack  of  sufficient  information  of 
facts. 

IV. 

Finally,  defendant  denies  the  existence  of  the  un- 
derstanding that  in  spite  of  the  assignment  of  the 
claim  to  Mr.  May,  defendant  was  to  continue  the 
lawsuit.  Our  opinion  is  that  this  allegation  in  the 
answer  is  not  material  to  the  decision  of  this  case. 
Material  is  only  to  whom  the  claim  actually  belongs ; 
it  is  of  very  little  importance  if  somebody  else 
was  allowed  to  enforce  the  claim. 

For  the  correctness  of  our  statements,  testimony 
of  Mr.  Aussenberg  is  offered. 

V. 

For  the  information  of  the  court,  it  may  be  men- 
tioned that  as  has   been   stated  before,   defendant 
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never  denied  Mr.  May's  right  to  the  claim.  If  de- 
fendant does  so  now,  the  reason  for  this  is  the  atti- 
tude of  the  creditors  or  the  committee  of  creditors. 
In  a  meeting  in  January  1932,  they  admitted  to  the 
attorney  of  defendant,  Dr.  Dienstag,  that  the  claim 
belongs  to  Mr.  May. 

Evidence: 

Testimony  of  Dr.  Dienstag : 

When  the  creditors  committee  in  August  1932, 
heard  of  the  casual  remark  of  the  District  Court  of 
Appeal  cited  above,  he  declared  that  the  statements 
formerly  made  by  him  were  not  binding  and  that 
he  adopted  the  opinion  of  the  District  Court  of  Ap- 
peal which  was  evidently  based  on  false  factual 
premises.  This  was  the  reason  why  the  Liquidator 
of  the  defendant  now  also  denies  the  claim. 
Evidence  as  above. 

(Signed)   DR.  PINNER, 
Attorney. 
Superior  Court  Berlin.  February  25,  1935 

It  is  requested  to  give  the 
following  number  in  all 
communications. 
No.  405.O.113.34 

This  judgment  has  become 
final.  4/10/35. 

Koch,  Inspector  of  Justice. 
In  the  name  of  the  German  People! 
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Rendered:  February  25,  1935. 
(Signed)  KIEFER,  J.A., 

Court    employee    as    recorder 
of  the  Court. 

In  the  case  of  the  firm  of  Bank  for  Foreign  Com- 
merce a  stock  Corporation  at  Berlin  W.8,  Mark- 
grafen  Street  41,  represented  by  its  directors, 
Plaintiff. 

Counsel:  Attorneys  Dr's  Friedrich  Kempner, 
Heinz  Pinner,  Joachim  Beutner,  Berlin  W. 
8,  Markgrafen  Street  46, 

versus 

Mayfilm  Corporation  in  liquidation  at  Berlin, 
Kurfuerstendamm  108/109  with  drescher, 
represented  by  its  liquidator,  Kurt  Haus- 
dorff  at  present  at  Barcelona  (Spain),  De- 
fendant. 

Counsel:  Attorney  Dr.  John  A.  Fagg,  Berlin,  Wit- 
tenberg Place  1. 

The  5th  Department  for  commercial  matters  of 
the  Superior  Court  Berlin  after  trial  on  Feb- 
ruary 11,  1935  by  Superior  Court  director  Pon- 
neberg  and  commercial  judges  Lettner  and 
Biermann  has  adjudged: 

I.  It  is  hereby  decided  that  the  claim  as- 
serted in  the  case  of  Mayfilm  Corporation  ver- 
sus Universal — 74.0.591.26  of  Superior  Court  I 
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Berlin  in  the  amount  of  50,000.00  R.M.  with  in- 
terest is  the  property  of  Mr.  Joe  May  person- 
ally and  not  of  the  Mayfilm  Corporation  in 
liquidation  and  that  therefore  the  assignment 
made  by  May  to  the  plaintiff  is  legally  valid. 

II.     Costs  of  the  suit  are  assessed  to  defen- 
dant. 

Facts : 

The  defendant,  Mayfilm  Corporation  in  liquida- 
tion obtained  in  the  files  74.0.591.26.  against  the 
Universal  Pictures  Corporation  in  New  York,  a 
judgment  in  the  District  Court  of  Appeal  of  July 
29,  1932  for  the  payment  of  50,000.00  R.  M.  with 
interest.  Revision  against  this  judgment  was  re- 
jected by  the  Supreme  Court. 

The  plaintiff  filed  suit  against  the  defendant  to 
declare  that  this  claim  belonged  to  its  former  di- 
rector of  the  corporation,  the  film-director  Joe  May 
personally  and  that  accordingly  the  assignment 
made  by  Joe  May  to  the  plaintiff  Bank  is  valid. 
Plaintiff  alleges :  That  6n  August  29,  1930  an  agree- 
ment was  made  between  the  business  man  Julius 
Aussenberg  and  the  then  only  stockholder  of  the 
defendant  Joe  May  to  the  effect,  that  Aussenberg 
should  acquire  shares  of  stock  of  the  Corporation 
of  the  nominal  value  of  50,000.00  R.M.  for  45,000.00 
R.M.  and  that  Joe  May  should  receive  for  these 
45,000  R.M.  the  assets  of  the  Corporation,  which 
were  not  necessary  for  the  beginning  of  new  film 
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production.  That  is  conformance  with  this  stipu- 
hition,  Miss  Johanna  Loewenstein  as  director  of 
the  defendant  assigned  the  claim  against  Universal 
to  Joe  May.  That  this  claim  belonged  to  the  assets 
which  were  to  be  transferred  to  Joe  May. 
The  defendant  prays : 

Denial  of  the  suit,  if  necessary  the  right  to 
deposit  security. 

Defendant  denies  the  allegations  of  the  complaint 
according  to  its  pleading  of   September   26,   1934. 
For  particulars  of  the  allegations  of  the  par- 
ties reference  is  made  to  the  contents  of  their 
pleadings. 

According  to  the  order  to  take  testimony  of  Octo- 
ber 1,  1934  testimony  has  been  taken  regarding  the 
allegations  of  the  complaint.  Johanna  Loewenstein 
in  Hollyw^ood,  California  gave  her  deposition  under 
oath  before  the  notary,  Karl  L.  Ratzer  in  Los  An- 
geles, California,  U.  S.  A.,  who  was  authorized  by 
commission,  on  December  27,  1934.  Reference  is 
made  to  the  minutes  of  the  notary. 

Grounds  for  Decision. 

The  witness  testified  at  her  deposition  in  Los 
Angeles  as  follows:  It  is  correct  that  there  was 
assigned  to  the  Film  Director,  John  (Joe)  May,  in 
conformance  with  the  agreement  with  the  business 
man,  Julius  Aussenberg  and  the  intermediary  bal- 
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ance  of  the  defendant  of  August  15,  1930,  in  con- 
sideration of  the  payment  of  45,000.00  Reichsmark, 
the  claim  against  Universal  Pictures  Corporation, 
New  York,  in  the  amount  of  50,000.00  Reichsmark. 
Messrs.  Joe  May  and  Julius  Aussenberg  entered  into 
the  partnership  agreement  which  w^as  signed  at  the 
annual  meeting  of  the  Mayfilm  Corporation  on  Aug- 
ust 29,  1930.  In  this  partnership  agreement  it  was 
stipulated  that  all  the  old  assets  of  the  Mayfilm 
Corporation,  which  did  not  refer  to  new  production, 
would  be  assigned  to  Mr.  Joe  May  upon  payment 
of  45,000.00  Reichsmark.  I  remember  that  among 
these  assets  the  claim  against  Universal  Pictures 
Corporation  for  pa3niient  of  50,000.00  Reichsmark 
contractual  penalty  was  included.  At  that  time,  the 
lawsuit  had  been  lost  in  the  Lower  Court,  therefore 
one  did  not  estimate  the  value  of  this  claim  very 
high  and  as  director  of  the  Corporation,  I  had  no 
objection  to  signing  the  intermediary  balance  of 
August  15,  1930.  Therefore  I  also  agreed  to  the 
contents  of  the  partnership  agreement  between  May 
and  Aussenberg. 

According  to  this  intermediate  balance,  Joe  May 
paid  to  Mayfilm  Corporation  45,000.00  Reichsmark 
and  was  assigned  to  him  in  consideration  the  assets, 
including  the  lawsuit  against  Universal  Pictures 
Corporation.  Only  as  a  matter  of  form  the  lav»- 
suit  was  continued  in  the  name  of  the  Mayfilm 
Corporation.    In  spite  of  the  fact  that  the  lawsuit 


230  John  Luhring,  et  al. 

(Testimony  of  H.  A.  Gebhardt.) 

Plaintiffs'  Exhibit  No.  4  (Continued) 
was  continued  under  the  old  title,  the  claim  be- 
longed to  Joe  May,  who,  from  this  time  on  had  to 
bear  the  costs  and  give  the  information  regardmg 
the  appeal  and  the  later  revision  to  the  Supreme 
Court. 

I  know  these  facts,  for  the  reason  that  after 
August  29,  1930  I  had  charge  of  the  finances  of  the 
Mayfilm  Corporation  and  I  know  that  no  expenses 
were  paid  for  the  lawsuit  after  August  29,  1930 
until  the  liquidation  of  the  Mayfilm  Corporation. 
Joe  May  continued  the  lawsuit  alone,  from  August 
29,  1930  on. 

Proof  for  the  allegation  of  the  complaint  has 
been  made  b}^  this  testimony,  so  that  according  to 
paragraph  256  of  the  Code  of  Civil  Procedure  the 
prayer  for  declaratory  relief  must  be  granted. 

According  to  paragraph  91  of  the  Code  of  Civil 
Procedure  defendant  is  ordered  to  pay  the  costs 
of  suit.  Judgment  is  given  accordingly. 

(Signed) :     RONNEBERG 
LETTNER 
BIERMANN 

405.O.113/34  October  9,  1934 

ORDER  TO  TAKE  TESTIMONY 
Testimony  is  to   be   taken   regarding   plaintiff's 
allegation. 

I.  That  there  was  assigned  to  the  film  Director, 
Joe  May,  in  conformance  with  the  agreement  with 
the  business  man,  Julius  Aussenberg,  and  the  in- 
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termediaiy  balance  of  the  defendant  of  August  15, 
1930  in  consideration  of  the  payment  of  45,000  R.M. 
the  claim  against  Universal  Pictures  Corporation, 
New  York,  in  the  amount  of  50,000  R.  M.,  and  that 
the  lawsuit  regarding  this  claim  against  Universal 
was  only  continued  in  the  name  of  defendant,  but 
that  from  the  time  of  the  assignment,  it  was  financed 
and  conducted  by  May,  by  taking  the  deposition 
of  Johanna  Le(9wenstein  at  Hollyv^ood,  California, 
United  States  of  America,  1760  Courtney  Avenue, 
named  as  witness  by  the  plaintiff. 

II.  That  the  German  Counsul  at  Hollywood, 
shall  be  requested  to  have  the  deposition  taken. 

III.  Taking  of  the  deposition  shall  be  depend- 
ent upon  payment  of  an  advance  of  costs  by  the 
plaintiff  in  the  amount  of  50  R.M.  and  of  an  ad- 
vance for  the  expenses  caused  by  the  air  mail. 

V.  The  date  for  continuance  of  the  oral  hearing 
is  reserved. 

Berlin,  October  1,  1934. 

Superior  Court,  Department  5,  For  Commercial 
Matters. 

(Signed)     RONNEBERG  and  BIERMAN 

The  Superior  Court 
Department  5  for  Commercial  Matters. 

File  Number  405.O.113/34 
(This  number  must  be  mentioned  with 
all  documents.) 
1  enclosure. 
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Berlin  C.  2,  November  8,  1934 
Neue  Friedrich  Street      15-16 

In  the  Name  of  the  German  People! 

The  Superior  Court,  Berlin,  to 
Mr.  Karl  L.  Ratzer,  Notary  at 
Los  Angeles,  California: 

You  are  hereby  notified  that  the  above-named 
court  has  appointed  you  commissioner  and  has 
authorized  you  b}^  these  presents : 

To  take  the  deposition  of  Miss  Johanna  Loewen- 
stein,  mider  oath,  residing  at  Holljnvood,  Califor- 
nia, 1760  Courtney  Avenue,  within  the  State  of 
California,  in  the  lawsuit  pending  before  the  said 
Superior  Court  of  firm  of  Bank  for  Foreign  Com- 
merce, a  stock  corporation,  at  Berlin,  W  8,  Mark- 
grafen  Street,  46,  represented  by  its  directors,  plain- 
tiff, counsel,  attorneys,  Drs.  Friedrich  Kempner, 
Heinz  Pinner,  Joachim  Beutner,  Berlin  W  8,  Mark- 
grafen  Street,  46,  versus  Mayfilm  Corporation  in 
liquidation,  at  Berlin,  Kurfurstandanun  108/109  at 
Drescher,  represented  by  its  Liquidator,  the  busi- 
ness man,  Kurt  Hausdorff,  defendant,  counsel  at- 
torney, Dr.  Jur.  John  A.  Fagg,  Berlin  W,  Witten- 
berg Place  1,  as  a  witness,  in  conformance  with  the 
order  to  take  testimony  of  October  6,  1934,  pur- 
suant to  the  following  instructions.  (See  statement 
below),  and  to  ask  the  following  questions: 

].     What  is  your  name,  first  name,  your  age, 
occupation,  residence  ? 
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2.  Do  you  know  the  parties  and  since  when  ? 
Are  you  related  or  related  by  marriage  to  one 
of  its  managers'? 

3.  What  do  you  know  about  the  allegation  of 
the  plaintiff  that  there  was  assigned  to  the  Film 
Director,  Joe  May,  in  conformance  with  the 
agreement  with  the  business  man,  Julius  Aus- 
senberg",  and  the  intermediary  balance  of  the 
defendant  of  August  15,  1930,  in  consideration 
of  the  payment  of  45,000  R.  M.  the  claim  against 
Universal  Pictures  Corporation,  New  York, 
in  the  amount  of  50,000  R.  M.  and  that  the 
lawsuit  regarding  this  claim  against  Universal 
was  only  continued  in  the  name  of  defendant, 
but  that  from  the  time  of  the  assignment,  it 
was  financed  and  conducted  by  May. 

4.  Do  you  know  anything  else  regarding  tlie 
questions  in  this  lawsuit  which  you  have  not 
said  as  yet?    Please  make  complete  statement. 

According  to  German  law,  the  parties  and 
their  legally  authorized  representatives  have  th^ 
right  to  be  present  at  the  deposition  of  the 
witness. 

It  is  requested  to  advise  the  date  of  the  hear- 
ing in  time  so  that  the  parties  may  be  notified 
from  here. 

For  a  better  understanding  of  the  questions, 
the  following  statement  is  made : 

The    defendant   entered   into   liquidation   in 
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February  1932.  In  the  year  1926,  defendant 
filed  a  suit  in  the  court  files  74.O.590/26,  of  the 
Superior  Court  1  Berlin,  against  Universal  Pic- 
tures Corporation,  New  York,  for  the  payment 
of  50,000  R.  M.  with  interest  and  costs.  (See 
order  to  take  testimony  1)  ;  by  judgment  of 
the  District  Court  of  Appeal  of  July  28,  1932, 
Universal  was  ordered  to  pay  the  amount 
claimed;  its  revision  was  rejected  by  judgment 
of  the  Supreme  Court  of  February  3,  1933. 
Plaintiff  alleges  that  this  claim  did  not  belong 
to  the  liquidation  assets,  but  belonged  to  the 
Film  Director,  Joe  May,  and  was  assigned  to 
plaintiff.  Plaintiff  filed  a  suit  for  declaratory 
relief  to  this  effect  against  the  defendant.  Copy 
of  affidavit  of  the  witness,  Johanna  Loewenstein 
of  December  3,  1932,  which  was  filed  in  the  mat- 
ter of  restraining  order.  May  vs.  Mayfilm  Cor- 
poration, 221.Q.197.32,  Superior  Court,  1,  Ber- 
lin, is  attached  hereto. 

The  Presiding  Judge  Ronneberg, 
Director  of  the  Superior  Court. 
Seal  of  the  Prussian  Superior  Court, 
Berlin. 

Transcript  at  Los  Angeles,  California,  United 
States  of  America,  in  the  office  of  the  Attorneys, 
Ratzer,  Bridge  &  Gebhardt,  before  the  Notary  Karl 
L.  Ratzer,  on  December  27,  1934;  clerk,  Marta 
Schacht. 
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In  the  matter  of  the  firm  "Bank  for  Foreign 
Commerce  Corporation  at  Berlin,"  plaintiff,  vs. 
*'Mayfilm  Corporation"  in  Liquidation  at  Berlin, 
there  appeared  before  the  undersigned  Notary,  ap- 
pointed by  Commerce  of  the  Superior  Court,  Ber- 
lin, Department  5,  for  Commercial  Matters  of  No- 
vember 8,  1934,  as  a  witness,  Miss  Johanna  Loewen- 
stein. 

According  to  cable  of  the  above  named  Superior 
Court,  Berlin,  to  the  German  Consulate  at  Los 
Angeles,  California,  the  parties  waive  notice  of 
hearing  and  agree  to  the  taking  of  the  deposition 
of  the  witness  on  the  present  day. 

The  witness  was  advised  as  to  the  meaning  of  the 
oath  and  the  consequences  of  perjury,  and  was 
advised  that  the  oath  also  related  to  the  answer  to 
the  general  questions. 

Thereupon,  the  witness  was  asked  the  following 
questions,  to  which  she  replied  as  follower?: 

1st.  What  is  your  name,  first  name,  your 
age,  occupation,  residence? 

Answer:    Loewenstein,   Johanna;   Secretary, 

1760  Courtney  Aven,  Los  Angeles,  California. 

2nd:    Do  you  know  the   parties,   and   since 

when?   Are  you  related  or  related  by  marriage 

to  one  of  its  managers  ? 

Answer:  I  know  the  Mayfilm  Corporation 
from  its  inception  since  about  1923 ;  I  know  the 
bank  for  Foreign  Commerce  for  a  number  of 
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years,  to  the  best  of  my  recollection,  about  six 
or  seven  years.  I  am  neither  related,  nor  related 
by  marriage  to  the  managers  of  either  party. 
3rd :  Wliat  do  you  know  about  the  allegation 
of  the  plaintiff  that  there  was  assigned  to  the 
Film  Director,  Joe  May,  in  conformance  with 
the  agreement  with  the  business  man,  Julius 
Aussenberg,  and  the  intermediary  balance  of 
the  defendant  of  August  15,  1930,  in  considera- 
tion of  the  payment  of  45,000  Reichsmark,  the 
claim  against  Universal  Pictures,  New  York,  in 
the  amount  of  50,000  Reichsmark,  and  that  the 
lawsuit  regarding  this  claim  against  Universal 
was  only  continued  in  the  name  of  defendant, 
but  that  from  the  time  of  the  assignment,  it 
was  financed  and  conducted  by  May? 

Answer :  It  is  correct,  that  there  w^as  assigned 
to  the  Film  Director,  John  (Joe)  May,  in  con- 
formance with  the  agreement  with  the  business 
man,  Julius  Aussenberg,  and  the  intermediary 
balance  of  the  defendant  of  August  15,  1930,  in 
consideration  of  the  payment  of  45,000  Reichs- 
mark, the  claim  against  Universal  Pictures  Cor- 
poration, New  York,  in  the  amount  of  50,000 
Reichsmark. 

Messrs.  Joe  May  and  Julius  Aussenberg 
entered  into  a  partnership  agreement  which  was 
signed  at  the  annual  meeting  of  the  Mayfilm 
Corporation  of  August  29,  1930.  In  this  part- 
nership agreement,  it  was  stipulated  that  all 
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the  old  assets  of  the  Mayfilm  Corporation 
which  did  not  refer  to  new  production,  would 
be  assigned  to  Mr.  Joe  May  upon  payment  of 
45,000  Reichsmark.  I  remember  that  among 
these  assets  the  claim  against  Universal  Pic- 
tures Corporation  for  payment  of  50,000  Reichs- 
mark contractual  penalty  was  included.  At  that 
time,  the  lawsuit  had  been  lost  in  the  Lower 
Court.  Therefore,  one  did  not  estimate  the 
value  of  this  claim  very  high  and  as  director 
of  the  corporation,  I  had  no  objections  to  sign- 
ing the  intermediary  balance  of  August  15, 
1930.  Therefore,  1  also  agreed  to  the  contents 
of  the  partnership  agreement  between  May  and 
Aussenberg. 

According  to  this  intermediate  balance,  Joe 
May  paid  to  Mayfilm  Corporation,  45,000 
Reichsmark,  and  was  assigned  to  him  in  con- 
sideration the  assets,  including  the  lawsuit 
against  Universal  Pictures  Corporation.  Only 
as  a  matter  of  form,  the  lawsuit  was  continued 
in  the  name  of  the  Mayfilm  Corporation.  In 
spite  of  the  fact  that  the  lawsuit  was  continued 
under  the  old  title,  the  claim  belonged  to  Joe 
May,  who,  from  this  time  on  had  to  bear  the 
costs  and  give  the  information  regarding  the 
appeal  and  the  later  revision  to  the  Supreme 
Court. 
I  know  these  facts  for  the  reason  that  after 
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August  29,  1930,  I  had  charge  of  the  finances 
of  Mayfilm  Corporation  and  I  know  that  no 
expenses  were  paid  for  the  law^suit  after  Aug- 
ust 29,  1930,  until  the  liquidation  of  the  May- 
film  Corporation. 

Joe  May  continued  the  lawsuit  alone,  from 
August  29,  1930  on. 

4.  Do  you  know  anything  else  regarding  the 
questions  in  this  lawsuit  which  you  have  not 
said  as  yet? 

Answer:  I  had  nothing  to  do  with  the  liqui- 
dation of  the  Mayfilm  Corporation. 

The  foregoing  transcribed  statements  were  read 
to  the  witness,  approved  by  her  and  signed  as  fol- 
lows : 

JOHANNA  LOEWENSTEIN 

The  witness  was  sworn,  the  undersigned  Notary 
speaking  the  following  form  of  oath: 

''You  swear  by  God  the  Almighty  and  Omnis- 
cient, that  to  the  best  of  your  knowledge  you  have 
spoken  the  pure  truth  and  not  withheld  anything." 
Whereupon,  the  witness,  raising  her  right  hand, 
spoke  the  words: 

"I  swear  it  so,  help  me  God." 

(Signed)     KARL  L.  RATZER, 
Notary. 
MARTA  SCHACHT, 
Clerk. 
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Number  9:     Seen  at  the  German  Consulate  for 
the  acknowledgment  of  the  above  signature  of  the 
Notary  for  the  District,  Los  Angeles,  California. 
KARL   L.    RATZER, 
Los  Angeles,   January   3,   1935, 

The  German  Cownsul, 
Per    R.A.H. 
Seal    of    the    German    Consulate,    Los    Angeles, 
California. 

[Endorsed]:  Filed  Sept.  24,  1940. 

The  correctness  of  the  foregoing  photostates  with 
the  documents  and  writings  contained  in  the  Court 
files  is  hereby  acknowledged. 

Berlin,  June  29,  1939 

(Seal  of  the  Superior  Court  Berlin.) 

SCHIRN 

Inspector  of  Justice  and  as  keeper  of  the  records 
of  the  office  of  the  Superior  Court. 

(The  entire  document  has  been  sewn  with 
thread  and  closed  with  the  seal  of  the  Supe- 
rior Court.) 

I  the  undersigned  do  hereby  certify  that  I  am 
at  the  date  hereof  an  official  in  the  clerks  office  of 
Department  100  of  the  Superior  Court  Berlin  and 
am  the  legal  keeper  of  the  official  records  of  the 
aforesaid  Superior  Court,  that  I  have  compared 
the   foregoing   photostatic   copy  with   the   original 
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records  and  documents  in  that  certain  action  en- 
titled firm  of  Bank  for  Foreign   Commerce   Cor- 
poration at  Berlin  W.8.  Markgrafen  Street  41 

versus 

Mayfilm  Corporation  in  liquidation  at  Berlin, 
file  No.  405.0. 113.34,  on  file  in  this  Court,  and  now 
in  my  possession,  and  that  the  same  are,  and  each 
of  them  is,  true  and  correct  copies  of  the  original 
of  what  they  purport  to  be.  That  the  judgment 
of  the  Superior  Court  Berlin  dated  February  25, 
1935  in  the  above  entitled  matter  has  become  and 
now  is  a  final  judgment. 

I  hereby  certify  to  the  correctness  of  this  docu- 
ment by  my  hand   and  the   attached   seal   of   the 

Superior  Court  Berlin. 

Berlin,   November  27,   1939. 

(Seal   of  the   Superior   Court   Berlin.) 

SCHIRN 

Inspector  of  Justice  as  record  keeper  of  De- 
partment 100,  Clerk's  office  of  the  Superior  Court. 

I,  the  undersigned,  do  hereby  certify  that  I 
am  at  the  date  hereof  the  Chief  Judge  of  the 
Superior  Court  Berlin.  That  at  the  date  hereof, 
November  29,  1939,  Inspector  of  Justice  Schirn 
is  an  official  in  the  Clerk's  office  of  the  aforesaid 
Superior    Court   Berlin   and   the   legal   keeper   of 
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Plaintiffs'  Exhibit  No.  4  (Continued) 
the  official  records  of  the  aforesaid  Superior  Court, 
that  his  signature  to  the  foregoing  certificate  is 
genuine  and  that  the  seal  of  the  Superior  Court 
attached  thereto  is  also  genuine,  and  that  he  is 
a  proper  person  to  make  the  foregoing  certifica- 
tion and  that  the  attestation  is  in  due  form  and 
that  the  same  is  in  accordance  with  the  laws  of 
the  land. 

I  certify  to  the  correctness  of  this  document 
by  my  signature  and  the  affixt,  official  seal  of  the 
Superior   Court   Berlin. 

Berlin,   November  29,   1939. 

The   President   of   the   Superior   Court 

SCHNITZER 

(Seal  of  the  President  of  the  Superior  Court 
at  Berlin.) 

Gen.  9101  D  3421/2  50.00  R.M.  fee  for  acknowl- 
edgment paid. 

Berlin,   November   29,   1939. 
Office   of    Superior    Court    Clerk's   office. 
Signature  illegible 

Inspector    of    Justice. 


Q.  By  Mr.  Blum:  Dr.  Gebhardt,  I  show  you  a 
document  upon  the  stationery  of  the  Bank  fur 
Auswartigen  Handel,  [31]  which  is  the  Bank  for 
Foreign    Commerce.  A.     Thai   is    correct. 

Q.     That  is  written  in  German?  A.     It  is. 
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Q.     And  is  this   the   English  translation   of  if? 

A.     I  will  have  to  check  that  for  a  minute. 

Q.  Here  is  your  translation.  Do  you  want  to 
compare   it   with   yours*? 

A.     That  appears  to  be  a  translation. 

Q.  Yes.  And  this  letter  of  Ratzer,  Bridge  & 
Gebhardt,   that  refers  to  your  firm? 

A.  Ratzer,  Bridge  &  Gebhardt  was  the  firm 
of  which  I  was  a  member  until  about  a  year  ago, 
and  I  was  a  member  of  that  firm  on  February 
25,  1936. 

Q.     That  is  Mr.   Ratzer 's  signature? 

A.     That  is  Mr.   Ratzer 's   signature. 

Mr.  Blum:  Will  you  stipulate  that  this  letter 
was  received  by  Universal,  Mr.  Selvin,  together 
with  these  enclosures'? 

Mr.   Selvin :     Yes. 

Mr.  Blum:  We  offer  this  in  evidence  as  Plain- 
tiffs' exhibit  next  in  order. 

Mr.  Selvin:  Is  it  offered  for  any  other  purpose 
than  to  show  what  notice  was  given  Universal'? 
If  it  is  offered  to  prove  the  truth  of  any  of  the 
facts  recited  in  the  letter,  then  we  object  to  it 
on  the  ground  that  it  is  self-serving.  [32] 

Mr.  Hirschf eld :  It  is  offered  for  whatever  legal 
effect  it  may  have. 

Mr.  Selvin:  Then  we  object  to  it  upon  the 
ground  that  it  is  self-serving  and  a  recital  of 
past  events,  and  not  the  best  evidence,  nor  any 
evidence  of  the  facts  which  the  letter  recites  have 


vs.  Universal  Pictures  Co.,  Inc.  243 

(Testimony  of  H.  A.  Gebliardt.) 
occurred.     That  contains   a   statement  of  what   is 
supposed  to  have  happened  and  what  their  legal 
effect  was,  and  matters  of  that  sort. 

Mr.  Blum:  As  a  further  foundation,  perhaps 
I  should  ask  this:  Have  you  ever  seen  the  docu- 
ment in  German  before?  A.     I  have, 

Q.     Was  that  received  by  your  office,  your  firm? 

A.     It   was. 

Q.     And  from  whom  was  it  received? 

Mr.  Selvin:  I  will  object  to  that  on  the  ground 
that  that  calls  for  hearsay.  [33] 

The  Court:  It  is  evident  that  this  letter,  dated 
February  12,  1936,  from  the  Bank  fuer  Auswaerti- 
gen  Handel,  and  the  translation,  the  letter  of  trans- 
mittal, can  be  received  only  as  evidence  of  the  fact 
that  certain  notice  was  given  of  certain  claims,  but 
they  cannot  be  received  as  proof  of  title  in  the 
Bank  by  reason  of  the  recital  therein.  They  indi- 
cate merely  that  on  that  date  the  Bank  claimed 
to  be  the  owner  of  the  claim  by  virtue  of  subroga- 
tion. With  that  limitation  the  document  consist- 
ing of  the  German  letter  dated  February  12,  1936, 
the  translation  attached,  certified  to  by  Mr.  Ratzer, 
and  the  letter  of  transmittal  from  the  firm  of 
Eatzer,  Bridge  &  Gebhardt  will  be  received  as  one 
exhibit. 
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am  the  legal  owner  of  said  claim  and  judg- 
ment. My  title  regarding  this  claim  is  based 
upon  a  contract  entered  into  between  myself 
and  Julius  Aussenberg,  merchant,  dated  Au- 
gust 29th  1930  pursuant  to  which  together 
with  other  properties  of  Mayfilm  A.G.  (Cor- 
poration) this  claim  against  the  Universal  Pic- 
tures Corporation  was  assigned  to  me. 

With  these  premises  I  hereby  transfer  end 
assign  to  the  Bank  fuer  Auswaertigen  Handel 
Aktiengesellschaft  (Corporation)  Berlin  S.W. 
Markgrafenstrasse  41  the  above  mentioned 
claim  and  judgment  together  with  interest  and 
all  other  rights  to  its  fullest  extent. 

Berlin, 

February  9th  1933 

(Signed)    JOE   MAY" 

As  further  security  for  the  above  mentioned 
claim  against  the  Mayfilm  Fritz  Mandl,  General 
Manager,  residing  at  Hirtenberg  in  Lower  Austria 
(Austria)  is  guarantor. 

We  have  held  General  Manager  Fritz  Mandl 
responsible  under  said  guarantee  and  he  has  satis- 
fied in  full  our  claims  against  Mayfilm  A.G.  (Cor- 
poration) 

Based  upon  these  facts  according  to  the  provi- 
sions of  the  German  Laws  (§  774  Civil  Code)  the 
guarantor  who  has  satisfied  the  claims  against  the 
principal  debtor  is  subrogated  to  all  the  rights  of 
the  creditor  together  with  all  securities.  Therefore 
the  above  mentioned  General  Manager  Fritz  Mandl 
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in  Hirtenberg  is  subrogated  to  the  claim  against 
you  in  the  sum  of  R.M.  50.000. — together  with  in- 
terest of  2%  above  Discount  of  the  Reichsbank 
beginning  July  1st,  1926,  which  has  been  assigned 
to  us,  of  which  we  hereby  give  you  notice.  You 
can  only  satisfy  said  debt  by  payment  to  the  above 
mentioned   (Fritz  Mandl) 

Very  truly  Yours 

BANK  FUER  AUSWAERTI- 
GEN  HANDL 
Aktiengesellschaft 
(Corporation) 
(Signed)    DR.  LENK  SCHLESINGER 

I  hereby  acknowledge  the  above   signatures  of: 
1.)    Dr.  Erich  Lenk,  Member  of  the  Board  of  Di- 
rectors 
2.)    Kurt  Schlesinger,  Bank  Manager 

both  of  the  Bank  fuer  Auswaertigen  Handel 

A.G.   (Corporation) 

Berlin  W.8.  Markgrafenstrasse  40 

Berlin,  February  12th  1936 

(Signed)    WILHELM  MANTHEY. 

Notary  in  the  District  of  the  Prussian  District 
Court  of  Appeal  No.  m  Not.  Reg.  for  1936 

[Seal  of  notary] 

Cost  bill 
value  3000  RM. 

Fee  according  to  §  5  Fee  Schedule  for  Notaries 
and  §§  32,  41,  51  Prussian  Court  Cost  Law  6.40  RM 
(Signed)    MANTHEY 
Notary 
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Karl  L.  Ratzer,  a  notary  public,  in  and  for  the 
County  of  Los  Angeles,  State  of  California,  hereby 
certifies  as  follows:  That  he  is  familiar  with  the 
English  and  German  languages;  that  he  has  trans- 
lated from  German  into  English  the  hereto  attached 
letter  from  the  Bank  for  Foreign  Trade  at  Berlin, 
Germany,  dated  February  12,  1936  and  addressed 
to  the  Universal  Pictures  Corporation,  New  York, 
U.  S.  A.,  and  that  the  foregoing  is  a  true  and  cor- 
rect translation  from  German  into  English  of  said 
letter. 

Dated:  February  25,   1936 

[Seal]  KARL  L.  RATZER 

RETURN  RECEIPT 

Received  from  the  Postmaster  the  Registered  or 
Insured  Article,  the  original  number  of  which  ap- 
pears on  the  face  of  this  Card.  Universal  Pic- 
tures.   F.  Lawler.  Date  of  delivery  2/27/36. 

Post  Office  Department.  Official  Business.  Reg- 
istered Article. 

No.  222127.  Insured  Parcel. 

No 

Return  to  Ratzer,  Bridge  &  Gebhardt. 

Street  and  Number,  or  Post  Office  Box,  1101 
Washington  Building. 

Los  Angeles,  California. 

[Endorsed]:  Filed  Sept.  24,  1940. 
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Mr.  Blum:  Is  it  received  as  a  recital  of  the 
fact  that  the  Bank  had  received  payment  of  its 
claim  ? 

The  Court:     No.     It  can't  be  received  for  that. 

Mr.  Blum:  Is  it  received  as  the  basis  of  show- 
ing that  a  claim  was  paid? 

The  Court:  No.  You  can't  receive  a  notice  as 
basis  of  a  fact.  You  can  receive  it  only  as  being 
a  claim  that  that  fact  existed.  It  is  not  evidence 
of  either  the  claim  or  the  assignment.  It  is  evi- 
dence that  somebody  claims  to  have  a  claim. 

Mr.  Blum:  I  understand,  your  Honor,  that  that 
is  not  conclusive  proof 

The  Court:     It  isn't  any  proof.  [34] 

Mr.  Blum:  But  what  I  am  trying  to  find  out,  is 
that  proof  that  Fritz  Mandl  received  a  claim? 

The  Court:    Certainly  not. 

Mr.  Hirschfeld:  What  we  want,  your  Honor,  is 
to  interpret  that  as  being  an  admission  against  in- 
terest contained  in  there  of  one  additional  fact; 
that  is,  "We  acknowledge  we  have  been  paid." 

The  Court:  Who?  They  are  not  before  the 
court. 

Mr.  Hirschfeld:    I  don't  understand. 

The  Court:  I  mean  the  Bank  is  not  before  the 
court. 

Mr.  Hirschfeld :  But  the  Bank,  in  a  letter  to  the 
debtor  says,  "Our  claim  is  paid." 

The  Court:     Yes;  and,  "You  pay  to  the  other 
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Mr.  Hirschfeld:     "You  pay  to  the  other  man." 

The  Court:  That  is  an  admission  against  inter- 
est. [35] 

The  Court:  I  will  overrule  the  objection.  I 
think  we  will  discuss  the  effect  after  the  chain  of 
title  is  completed. 

Q.  By  Mr.  Blum:  Dr.  Gebhardt,  that  document 
refers  to  paragraph  774  of  the  Civil  Code  of  Ger- 
many? A.     That  is  right. 

Q.     Are  you  familiar  with  that  paragraph? 

A.     I  am. 

Q.     Of  the  Civil  Code? 

A.  May  I  have  the  Civil  Code  in  German  there? 
There  is  also  the  English  translation  by  Mr.  Loery, 
which  is  also  present  in  court.  Paragraph  774  of 
the  German  Civil  Code — shall  I  read  it  in  German? 

The  Court:  Unfortunately  the  reporter  can't 
take  it  down.    You  translate  it  and  I  will  look  at  it. 

A.     The  section  reads — the  translation : 

"In  so  far  as  the  guarantor  satisfies  a  credi- 
tor the  claim  of  the  creditor  against  the  prin- 
cipal debtor  [38]  is  transferred  to  him." 

That  is  the  first  sentence  of  the  paragraph  upon 
which  you  undoubtedly  rely.     Then  it  says: 

"The  transfer  cannot  be  claimed  to  the  detri- 
ment of  the  creditor.  Any  objections  of  the 
main  debtor,  from  a  legal  relation  existing  be- 
tween him  and  the  guarantor,  are  not  affected." 

The  transfer  of  a  claim  is  provided  for  in  Sec- 
tion 412  of  the  German  Civil  Code.    In  other  words, 
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if  I  may  explain  this,  this  is  a  transfer,  by  opera- 
tion of  law 

The  Court:    Yes. 

A.  of  a  guarantor  who  pays  the  main  in- 
debtedness. 

The  Witness:  By  an  operation  of  law.  Section 
412  of  the  Civil  Code  applies,  which  says,  "The  pro- 
visions of  paragraphs  399  to  404,  406  to  410  of  the 
Civil  Code  apply  to  the  transfer  of  a  claim  by 
operation  of  law."  And  among  this  section  1,  para- 
graph 401  of  the  German  Civil  Code,  which  reads 
as  follows:  "With  the  transfer  of  a  claim  the 
mortgages  or  liens" — you  might  say  pledges — 
"which  exist  [39]  are  also  transferred  to  the  new 
creditor,  as  well  as  the  rights  originating  from  the 
guarantee."  That  is  Section  401.  If  this  transla- 
tion is  not  clear  I  would  be  very  glad  to  read  from 
Loery's  translation. 

Mr.  Selvin:  We  have  it  translated  from  Loery's 
translation. 

The  Witness:  I  didn't  finish  Section  401.  "The 
assignee  can  also  claim  a  right  of  precedence  per- 
taining thereto  in  case  of  a  levy  of  execution  or  in 
case  of  an  insolvency." 

Q.  By  Mr.  Blum:  If  I  understand  that  cor- 
rectly it  means  that  where  a  party  becomes  a  guar- 
antor of  a  certain  obligation,  and  if  the  guarantor 
is  called  upon  to  pay  off  that  obligation  and  does 
in  fact  pay  off  that  obligation,  that  by  the  payment 
of  the  particular  obligation  in  question,  by  opera- 
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tion  of  law  he  becomes  the  assignee  of  the  claim, 

as  well  as  the  owner  of  the  security  ? 

A.  That  is  correct.  By  operation  of  law  he  is 
subrogated  or  transferred — the  claim  is  transferred 
to  him,  as  well  as  any  existing  mortgages,  liens  or 
pledges. 

Q.  In  that  document,  which  is  Plaintiffs'  Ex- 
hibit 5,  the  German  translation  thereof,  will  you 
read  it  on  page  2  thereof  ? 

A.  The  letter  is  signed  by  two  signatures,  and 
underneath  the  signatures,  which  are  underneath 
the  stamp  of  the  Bank  for  Foreign  Commerce,  ap- 
pear the  following :  "  I  hereby  [40]  acknowledge  the 
above  signatures  of:  First,  Dr.  Erich  Lenk,  mem- 
ber of  the  Board  of  Directors;  second,  Kurt 
Schlesinger,  Bankprokuristen, " — which  is  a  tech- 
nical term,  your  Honor, — "both  of  the  Bank  for 
Foreign  Commerce,  a  corporation,  Berlin  W.  8. 
Markgrafenstrasse  40.  Berlin,  February  12th,  1936. 
Signed,  Wilhelm  Manthey,  Notary  in  the  District 
of  the  Prussian " 

The  Court:     Attorney  in  fact,  isn't  it? 

The  Witness:  BankjDrokuristen  is  translated 
here  as — the  Commercial  Code  provides  for  a  bank- 
prokuristen, who  is  really  the  manager,  and  the 
Commercial  Code  provides  that  he  is  really  repre- 
senting the  Bank  to  the  outside. 

Q.  By  Mr.  Blum:  That  he  is  an  agent  of  and 
authorized  to  execute  documents'? 
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A.  He  is.  He  is  the  one  that  signs  either  letters 
or  documents. 

Q.  That  he  is  a  duly  authorized  agent;  is  that 
what  it  means'? 

A.     For  the  purposes  of  the  business,  yes. 

Mr.  Blum:  May  we  have  the  Lenk  deposition, 
Mr.  Clerk? 

(Discussion.) 

Mr.  Blum:  In  order  to  go  on  with  Dr.  Gebhardt 
we  will  have  him  identify  certain  documents  which 
will  have  to  be  connected  up  with  depositions. 

The  Court:    Go  ahead. 

Mr.  Blum:  This  is  the  assignment  from  Fritz 
Mandl  to  [41]  the  Union  Bank,  and  the  translation. 

Mr.  Selvin:  As  an  assignment,  I  have  no  objec- 
tion to  it,  but  I  object  to  it  if  it  is  offered  to  prove 
the  truth  of  any  of  the  recitals  upon  the  ground 
that  they  are  self-serving  and  not  binding  upon  the 
defendant.  They  have  the  habit,  in  these  things,  to 
tell  the  whole  history  whenever  they  start  to  show 
an  assignment. 

The  Court:  They  are  no  worse  than  our 
"whereases." 

Mr.  Selvin:  I  object  to  the  document  if  it  is 
offered  for  the  truth  of  any  of  the  recitals.  As  far 
as  an  assignment  from  Mandl  to  the  Bank  is  con- 
cerned, I  am  willing  to  stipulate  that  if  Mandl  had 
anything  he  assigned  it  to  the  Union  Bank,  but  I 
won't  stipulate  that  he  owned  anything  at  the  time 
he  assigned  it. 
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Mr.  Hirschfeld:    That  is  all  right. 

The  Court:  I  cannot  single  out  any  recital  from 
the  ultimate  facts  which  are  set  forth.  The  assign- 
ment and  the  translation  will  be  received  as  one 
exhibit. 

Q.  By  Mr.  Blum :  Dr.  Gebhardt,  is  that  transla- 
tion a  correct  translation  of  the  German  document  ? 

A.     I  want  to  look  at  it.     I  believe  I  made  it. 

Mr.  Blum:     That  will  be  No.  6,  your  Honor? 

The  Court:    Exhibit  No.  6. 

Mr.  Blum:  The  witness  has  not  identified  the 
translation,  your  Honor. 

The  Witness:  I  would  like  to  look  at  it.  I  be- 
lieve 1  [42]  made  the  translation,  but  I  haven't 
seen  it  for  some  time. 

The  Court:    All  right. 

The  Witness:  Yes.  That  is  the  translation  I 
made. 

The  Court:  It  may  be  received  as  Exhibit  6  in 
evidence. 


PLAINTIFFS'  EXHIBIT  No.  6 

ASSIGNMENT 

1)  The  Bank  for  Foreign  Commerce  at  Berlin, 
Markgrafenstr.  40  has  granted  to  the  Mayfilm  Cor- 
poration in  Liquidation  at  Berlin  a  credit  of  100.000 
Marks  in  September  1931,  for  which  I,  the  under- 
signed Fritz  Mandl  became  guarantor.  As  security 
for  my  guaranty  I  gave  the  Bank  for  Foreign  Com- 
merce a  deposit  in  this  amount. 
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2)  Universal  Pictures  Corporation  New  York 
has  been  ordered  to  pay  the  sum  of  50.000  Marks 
with  interest  of  2%  above  the  discount  rate  of  the 
Reichsbank  from  July  1,  1926  by  judgment  of  the 
District  Court  of  Appeal  Berlin  July  27,  1932,  No. 
25  U  5849/30.  The  appeal  from  this  judgement 
filed  by  Universal  Pictures  has  been  denied  by 
judgment  of  the  Supreme  Court  Leipzig  of  Febru- 
ary 3,  1933. 

3)  In  the  case  No.  405  O  113/34  of  the  Superior 
Court  Berlin  it  was  held  that  the  claim  of  the  May- 
film  Corporation  mentioned  under  2  belongs  to  Joe 
May,  at  present  in  Hollywood,  2020  Grace  Avenue 
and  has  been  legally  assigned  by  him  to  the  Bank 
for  Foreign  Conunerce  as  security  for  the  credit 
granted  by  it  to  the  Mayfilm  Corporation  (see  No. 
1).  The  judgment  405  0  113/34  has  become  final, 
as  is  shown  in  the  note  on  the  judgment. 

4)  The  Foreign  exchange  control  office  Berlin 
has  authorized  the  Bank  for  Foreign  Commerce  in 
January  1936  to  satisfy  its  claim  out  of  the  deposit 
made  by  myself  as  per  No.  1.  Therefore  according 
to  the  German  Law  the  claim  of  the  Bank  for  For- 
eign Commerce  against  the  Mayfilm  Corporation 
together  with  all  sureties  given  for  this  claim,  in- 
cluding the  claim  against  Universal  has  been  trans- 
ferred to  me,  Fritz  Mandl. 

With  these  premises,  I,  the  undersigned  Fritz 
Mandl  hereby  assign  this  claim  to  the  Union  Bank 
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and  Trust  Company,  8th  and  Hill  Streets,  Los  An- 
geles, California. 
Vienna  April  22,  1936. 

[Signed]  F.  MANDL. 

Austrian  Revenue  stamp. 

G.Z.  488/36  U. 

I    hereby    acknowledge    the    genuineness   of   the 
above  signature  of  Mr.  Fritz  Mandl,  Director  Gen- 
eral in  Vienna  IV  Schwarzenbergplatz  15. 
Vienna  the  22nd  day  of  April  1936. 

[Signed]  DR.  JULIUS  ULLMANN 

Notary 

[notarial  seal] 

[Endorsed] :  Filed  Sept.  24,  1940. 


Mr.  Blum:  This  is  a  power  of  attorney  from 
Fritz  Mandl  to  Ellis  I.  Hirschfeld  and  Dr.  Geb- 
hardt to  represent  him  in  a  suit  against  Universal 
Pictures  Corporation. 

Mr.  Selvin:  I  just  took  it  for  granted  that  if 
you  filed  the  suit  you  were  authorized  to  do  it. 

The  Court:  All  right.  It  may  be  received  for 
showing  whatever  it  shows. 

(Plaintiffs'  Exhibit  No.  7.) 
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PLAINTIFFS'  EXHIBIT  No.  7 

Power  of  attorney. 

Austrian  revenue  stamps. 

I  hereby  give  power  of  attorney  to  the  attorneys 
Ellis  I.  Hirschfeld,  629  South  Hill  Street,  Los  An- 
geles, California  and  Dr.  Gebhardt  of  the  firm  of 
Ratzer  Bridge  &  Gebhardt,  Washington  Building 
Los  Angeles,  California 

to  represent  me  in  my  suit  against  Universal  Pic- 
tures Corporation,  Los  Angeles  and  to  do  all  the 
necessary  acts  in  court  and  out  of  court  which  are 
necessary  to  enforce  the  claim. 

Monies  collected  are  to  be  deposited  in  the  Union 
Bank  &  Trust  Co  Los  Angles  in  an  account  in  my 
name. 

Mr.  Joe  May,  there,  is  authorized  by  me  to  give 
information. 

Vienna  April  22,  1936. 

[Signed]  F.  MANDL 

Austrian  revenue  stamp 

G.Z.  487/36  U. 

I  acknowledge  the  genuineness  of  the  above  signa- 
ture of  Mr.  Fritz  Mandl,  Director  General  in 
Vienna  IV,  Schwarzenberg  Place  15. 

Vienna,  April  22,  1936. 

Fee  &  Tax  10  Shillings. 

[Endorsed]  :    Filed  Sept.  24,  1940. 
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Mr.  Blum:  This  purports  to  be  an  assignment 
from  the  Union  Bank  and  Trust  Company  to  John 
Luhring  and  Margaret  Morris,  who  are  the  prin- 
cipal palintiffs.  And  I  understand,  Mr.  Selvin,  you 
will  stipulate  that  the  signatures  thereon  are  the 
signatures  of  officers  of  the  Union  Bank  and  Trust 
Company  of  Los  Angeles. 

Mr.  Selvin:  Yes,  I  will  stipulate  that  they  are 
signatures  of  officers  of  the  Union  Bank  and  that 
that  is  the  seal  of  the  Union  Bank,  and  that  the  of- 
ficers who  made  that  had  authority  to  do  so. 

Mr.  Blum:     We  will  accept  that  stipulation. 

The  Court :  It  may  be  received  as  Plaintiffs '  Ex- 
hibit 8.  [43] 


PLAINTIFFS'  EXHIBIT  No.  8 

Los  Angeles,  California 
January  16th,  1937 

For  Value  Received,  we,  the  undersigned,  hereby 
sell,  transfer  and  assign  to  plaintiffs,  John  Luhring 
and  Margaret  Morris,  those  certain  judgments  of 
the  German  Court,  hereinafter  described: 

(1)  Judgment  rendered  March  4,  1930,  in  the 
Superior  Court  of  Berlin,  Germany,  also  known  as 
the  Landgericht,  in  an  action  entitled,  '^May  Film 
Corporation,  represented  by  its  directors,  Joe  May 
and  Manfred  Liebenau"  vs.  defendant,  represented 
by  its  attorneys.  Counsellor  of  Justice,  Dr.  Rosen- 
berger,  Dr.  Richard  Frankfurter,  and  Dr.  Gerhard 
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Frankfurter,  which  said  action  is  numbered  with 
the  number  of  the  case  given  under  the  Grerma]i 
laws,  as  follows:  74.0.590.26/70. 

(2)  Judgment  rendered  July  27,  1932,  in  the 
District  Court  of  Appeal  in  Berlin,  Germany,  also 
known  as  Kammergericht,  being  No.  25.7.5849/30 
74.0.590/26  and  that  in  said  action  the  May  Film 
corporation  was  in  liquidation  and  was  represented 
by  its  liquidator,  Attorney  Dr.  Alexander  Meier, 
whose  attorney  was  Dr.  Paul  Dienstag.  That  the 
defendant  was  represented  by  its  board  of  directors. 
President  Carl  Laemmle,  Vice  President,  Robert 
H.  Cochrane,  Secretaiy  Helen  E.  Hughes,  treasurer 
E.  H.  Goldstein,  and  said  defendant's  counsel  was 
attorney  Dr.  Saare. 

(3)  Judgment  rendered  February  3,  1933,  in  the 
Supreme  Court  of  Germany,  also  known  as  the 
Reichsgericht,  in  which  the  May  Film  Corporation 
was  represented  by  its  liquidator,  whose  attorney 
was  Dr.  Fuchlocher,  and  the  defendant  was  repre- 
sented by  its  board  of  directors,  whose  attorney 
was  Attorney  Counsellor  of  Justice  Dr.  Schromb- 
gens. 

[Seal]  UNION    BANK    AND    TRUST 

CO.  OF  LOS  ANGELES 
By  [Illegible] 
By   DR.  R.  CAMERON 

[Endorsed]  :    Filed  Sept.  24,  1940. 
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The  Court:  It  is  stipulated  that  the  depositions 
about  to  be  offered  were  taken  pursuant  to  stipula- 
tion. Do  you  want  to  withdraw  Dr.  Gebhardt  while 
you  read  that  ? 

Mr.  Blum :  Yes.  This  is  a  deposition  which  was 
taken  in  the  case  of 

Mr.  Selvin:  Just  a  moment.  Before  you  read 
it  I  think  we  should,  perhaps,  add  to  our  stipulation, 
with  respect  to  the  stipulation  of  the  dejDositions, 
that  the  stipulation  provides  that  all  objections,  ex- 
cept as  to  the  form  of  the  question,  should  be  re- 
served to  the  time  of  trial. 

Mr.  Blum:  I  still  think  we  should  introduce  a 
copy  of  the  stipulation.  [44] 

The  Court:     That  is  the  usual  stipulation. 

Mr.  Blum:  I  am  about  to  read  from  the  deposi- 
tion of  Fritz  Mandl  taken  in  the  action  of  John 
Luhring  and  Margaret  Morris,  as  joint  tenants, 
plaintiffs,  against  Universal  Pictures  Corporation, 
a  corporation;  Universal  Pictures  Company,  Inc.,  a 
corporation,  defendants.  No.  7962  -  Y,  which  is  the 
action  pending  in  this  i3articular  court.  The  de- 
position starts  out: 

"Luhring  v.  Universal  [45] 

"It  Is  Further  Stipulated  and  Agreed  that 
the  notice  to  be  given  for  the  above  mentioned 
hearing  is  hereby  waived." 

Mr.  Taub  was  acting  as  attorney  for  plaintiff. 
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"Q.  (By  Mr.  Taub)  :  What  is  your  full 
name?  A.     Fritz  Mandl. 

"Q.     What  is  your  legal  residence? 

''A.     Monte  Carlo. 

"Q.  Where  do  you  reside  in  the  City  of 
New  York  at  the  present  time?    > 

''A.     Eitz  Carlton  Hotel. 

"Q.  Did  you  ever  have  a  transaction  with 
the  Foreign  Bank  for  Commerce  at  Berlin  in 
which  you  became  a  guarantor  of  an  obligation 
of  Mr.  Joe  May? 

''Q.     Do  you  know  a  Mr.  Joe  May? 

"A.     Yes. 

"Q.  Do  you  know  the  Foreign  Bank  for 
Conunerce  at  Berlin,  Germany? 

''A.    Yes. 

''Q.  Did  you  ever  guarantee  any  obligation 
of  Mr.  Joe  May  to  the  said  Bank  for  Com- 
merce of  Berlin? 

"Q.  Did  you  ever  have  a  discussion  with 
Mr.  Joe  May  about  guaranteeing  something  for 
him  with  the  Bank  for  [46]  Foreign  Commerce 
in  Berlin?  A.     Yes. 

"Q.  Did  you  then  make  arrangements  with 
the  Bank  for  Foreign  Commerce  to  arrange  for 
such  a  guarantee  on  behalf  of  Joe  May? 

"A.     Yes. 

"Q.  Have  you  any  documents  here  which 
pertain  to  your  negotiations  with  the  bank  for 
such  guarantee! 
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Mr.  Selvin:  No.  The  witness  answered 
"No."  [47] 

"Q.  Where  would  such  documents  or  letters 
be? 

"Q.  Were  any  documents  or  letters  ex- 
changed between  you  and  the  bank  pertaining 
to  your  taking  over  this  guarantee  ? 

"A.     Yes. 

"Q.  Where  are  such  documents  or  letters 
at  the  present  time  ? 

"A.     They  may  be  in  Vienna,  I  don't  know. 

"Mr.  Katz:  I  move  to  strike  out  everything 
other  than  'I  don't  know.' 

"Q.  Do  you  think  those  documents  are  in 
Vienna  at  the  present  time  ?  [48] 

"A.     Yes." 

The  Court:     Unless  Mr.  Selvin  indicates  that  he 
renews  the  objection  I  assume  that  he  doesn't. 
Mr.  Blum:     (Reading) 

"Q.  In  what  year  did  your  negotiations  with 
the  said  bank  take  place? 

"A.     1928  or  1929,  I  don't  know  exactly. 
"Q.     Do  you  recall  whether  you  were  ever 
called  upon  to  pay  to  the  Bank  for  Foreign 
Commerce  under  the  terms  of  your  guarantee  ? ' ' 

Mr.  Selvin:  Just  a  moment.  We  object  to  that 
upon  the  ground  that  it  assumes  facts  not  in  evi- 
dence; no  foundation  to  show  that  there  ever  was 
a  guarantee,  or  if  there  was,  what  its  terms  were. 
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It  further  calls  for  the  conclusion  of  the  witness 
as  to  whether  any  payments  he  might  have  made 
were  under  the  terms  of  the  guarantee  or  under  the 
terms  of  something  else. 
(Discussion.) 

The  Court:     I  will  overrule  the  objection  at  the 
present  time.     At  the  conclusion  of  plaintiffs'  evi- 
dence you  may  move  to  strike,  if  no  proof  of  a 
guarantee  should  appear.     Objection  overruled. 
Mr.  Blum:     (Reading)  [49] 
"A.     Yes. 

"Q.  Do  you  know  about  when  this  took 
place  ? 

''A.    Between  1932  and  1934,  about. 

"Q.     Did  you  make  payment  to  the  bank?" 

Mr.  Selvin:  It  will  be  understood  that  my  ob- 
jection runs  to  this  entire  line  of  testimony,  then, 
relating  to  payment? 

The  Court:     Yes.     And   the   objection   is   over- 
ruled. 
Mr.  Blum:     (Reading) 
"A.     Immediately. 

''Q.  Do  you  recall  in  what  form  payment 
was  made  by  you  to  the  bank  on  the  said  guar- 
antee ?  A.     Yes. 

"Q.     In  what  form  was  payment  made? 
"A.     To  the  debit  of  my  French  franc  ac- 
count with  the  Bank  for  Foreign  Commerce  at 
Berlin. 
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"Q.  As  a  result  of  this  payment  which  the 
bank  obtained  from  you  under  your  guarantee, 
do  you  recall  that  the  bank  gave  you  an  assign- 
ment of  a  certain  claim  which  they  held  against 
Universal  Pictures  Corporation,  New  York 
City,  U.  S.  AJ" 

Mr.  Selvin:  We  object  to  that  question  on  the 
ground  [50]  that  it  assumes  facts  not  in  evidence, 
namely,  that  there  was  a  guarantee,  or  that  there 
was  an  assigmnent;  upon  the  ground  that  it  calls 
for  a  conclusion  of  the  witness  as  to  the  effect  of 
certain  transactions. 

The  Court:     Objection  overruled. 
Mr.  Blum:     (Reading) 
^'A.    Yes. 

"Q.     Do  you  recall  about  when  this  was? 
"A.     Between  1932  and  1934. 
"Q.     Have  you  got  this  document  showing 
the  assignment   by  the  bank  to  you   of  their 
claim  against  Universal  Pictures  Corporation 
here?  A.     No. 

"Q.  Do  you  know  where  this  document  is 
at  the  present  time?  A.     No. 

"Q.     Did  you  instruct  the  Bank  for  Foreign 
Commerce  to  notify  Universal  Pictures   Cor- 
poration, New  York,  of  the  assignment?  [51] 
"A.     No. 

"Q.  Do  you  know  whether  the  Bank  for 
Foreign  Commerce  notified  Universal  Pictures 
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Corporation  at  New  York  City  of  the  assign- 
ment of  their  claim  to  you?  A.     Yes. 

"Q.  Did  you  ever  see  the  signature  of  Dr. 
Eric  Lenk  who  was  connected  with  the  Bank 
for  Foreign  Commerce  at  any  time "? 

"A.    Yes. 

"Mr.  Taub :  I  ask  that  this  paper  be  marked 
Plaintiffs'  Exhibit  1  for  identification." 

Mr.  Hirschfeld:    Here  it  is. 

Mr.  Blum:     That  is  only  a  photograph. 

Mr.  Hirschfeld:  You  have  got  the  original  in 
evidence. 

Mr.  Selvin:     It  is  in  as  Plaintiffs'  Exhibit  5. 

Mr.  Hirschfeld:  Plaintiffs'  Exhibit  1  for  identi- 
fication. 

Mr.  Selvin :  It  is  marked  as  Exhibit  1  for  identi- 
fication in  the  deposition,  but  it  is  in  evidence  as 
part  of  Plaintiffs'  Exhibit  5. 

Mr.  Hirschfeld:    Yes. 

The  Court:  All  right.  You  don't  have  to  in- 
troduce it  [52]  again.    Just  identify  it. 

Mr.  Blum :  This  is  the  document  which  has  been 
marked  Plaintiffs'  Exhibit  1  for  identification, 
April  15,  1940,  initialled  by  the  Notary,  which  is  a 
duplicate  original  of  Plaintiffs'  Exhibit  5. 

The  Court:    All  right. 

Mr.  Selvin:  That  is  part  of  Plaintiffs'  Exhibit 
5,  you  mean? 

Mr.  Blum:    Pardon? 
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Mr.  Selvin :  It  is  a  duplicate  of  a  part  of  Plain- 
tiffs'  Exhibit  5,  being  that  part  which  consists  of 
the  letter,  dated  February  12,  1936,  from  the  Bank 
for  Foreign  Commerce. 

Mr.  Blum:    That  is  correct. 
The  Court :    All  right.    Proceed. 
Mr.  Blum:     (Reading) 

"Q.  I  show  you  Plaintiffs'  Exhibit  1  for 
identification  and  ask  you  whether  you  recog- 
nize the  signature  of  Dr.  Eric  Lenk  on  the  said 
document  ?  A.     Yes. 

*'Q.  And  you  know^  this  signature  to  be  the' 
signature  of  Dr.  Eric  Lenk? 

"Q.  Do  you  know  what  position  Dr.  Eric 
Lenk  held  at  the  Bank  for  Foreign  Commerce 
at  the  time  this  document  was  executed  in  Feb- 
ruary 1936?  [53]  A.     Yes. 

"Q.     What  was  his  position  at  the  time? 
"A.     A  member  of  the  Board. 
"Q.     Do  you  know  whether  he  was  author- 
ized  to   execute   important   documents   on   be- 
half of  the  said  Bank  for  Foreig-n  Commerce?" 

Mr.  Selvin:  I  object  to  that  upon  the  ground 
that  it  calls  for  a  conclusion  of  the  witness  and  is 
hearsay. 

The  Court :  You  couldn't  prove  agency  that  way, 
with  someone  that  wasn't  connected 

Mr.  Blum :    That  was  the  question. 
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The  Court:  I  will  sustain  the  objection  to  the 
question. 

Mr.  Blum:  The  next  answer,  then,  will  not  be 
given. 

The  Court:     No.     The  objection  is  sustained. 
Mr.  Blum:     (Reading) 

"Q.  Did  you  have  transactions  of  another 
nature  with  the  same  Bank  for  Foreign  Com- 
merce ? 

The  Court :  I  will  sustain  it,  in  view  of  the  court 
sustaining  the  objection  to  the  previous  ques- 
tion. [54] 

^'Q.  And  you  were  present  when  Dr.  Lenk 
did  sign  other  important  documents  as  an  au- 
thorized officer  of  the  said  bank?" 

Mr.    Selvin:     I    object   to   that   upon   the   same 
grounds  previously  urged,  upon  the  further  ground 
that  it  calls  for  the  conclusion  of  the  witness. 
The  Court:    Objection  sustained. 
Mr.  Blum:     (Reading) 

*'Q.  Did  you  ever  see  this  document  be- 
fore?" 

The  witness's  attention  was  undoubtedly  directed 
to  Plaintiffs'  Exhibit  1  for  identification,  which  is 
Plaintiffs'  Exhibit  5.  At  least,  that  is* my  conclu- 
sion. 

"A.     I  can't  remember. 

*'Q.  You  do  remember,  however,  that  the 
Bank  for  Foreign  Commerce  notified  Universal 
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Pictures  Corporation  of  New  York  of  the  fact 
that  they  had  assigned  to  you  the  claim  which 
they  held  against  Universal  Pictures  Corpora- 
tion?" 

Mr.  Selvin:  We  object  to  that  upon  the  ground 
that  it  is  self-serving,  leading,  calling  for  a  con- 
clusion of  the  witness  and  it  is  hearsay. 

The  Court:  In  view  of  the  stipulation  made  in 
conjunction  with  the  notice,  I  don't  think  this  is 
material.  Mr.  Selvin  is  willing  to  admit,  in  regard 
to  the  third  document  in  Exhibit  5,  that  it  was  ac- 
tually sent  and  received,  for  whatever  it  may  be 
worth.  In  view  of  that  I  will  sustain  the  objec- 
tion. [56] 

Mr.  Blum:     (Reading) 

"Q.  I  show  you  a  document,  Plaintiff's  Ex- 
hibit 2  for  identification,  and  ask  you  whether 
it  is  your  signature?" 

Mr.  Selvin:     That    is    already    in    evidence    as 
Plaintiffs'  Exhibit  6,  isn't  it?    It  is  the  assignment 
from  Mandl  to  the  Union  Bank. 
Mr.  Hirschfeld:     Yes. 
The  Court:     All  right. 
Mr.  Blum:     (Reading) 
"A.   .Yes. 

"Q.  Do  you  recall  when  you  executed  this 
document?  A.     Yes,  1936. 

"Q.     I    show    you    the    document    marked 
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Plaintiffs'    Exhibit    2    for    identification    and 
ask  you  when  you  affixed  your  signature? 

"A.     On  April  22,  1936. 

"Q.  And  what  does  this  document  repre- 
sent? 

"Q.  Is  this  document  an  assignment  by  you 
of  certain  claims  against  Universal  Pictures 
Corporation  to  the  Union  Bank  and  Trust 
Company  of  Los  Angeles?" 

Mr.  Selvin:     The  document  will  speak  for  itself. 
The  Court:    Do  you  insist  on  the  objection?  [57] 
Mr.  Selvin:     I  do.    I  think  the  document  speaks 
for  itself. 

The  Court:  Well,  he  may  identify  it.  Objection 
overruled. 

Mr.  Blum:     (Reading) 
*'A.     Yes. 
*'Mr.  Taub:    I  offer  it  in  evidence." 

That  is  the  document  which  has  been  received  as 
Plaintiffs'  Exhibit  6. 

''Q.  This  assignment  which  you  made  to  the 
Union  Bank  &  Trust  Company  originated  as 
an  assignment  to  you  from  the  Bank  for  For- 
eign Commerce  in  Berlin,  is  that  correct?" 

Mr.  Selvin:  I  object  to  it  on  the  ground  that  it 
is  leading,  that  it  calls  for  a  legal  conclusion  of  the 
witness  upon  one  of  the  important  issues  in  the 
case. 

The  Court:    Objection  overruled. 
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Mr.  Blum:     (Reading) 

"A.  Yes,  the  same  thing. 
"Q.  And  the  assignment  which  was  made  to 
you  by  the  Bank  for  Foreign  Commerce  at  Ber- 
lin, of  a  claim  against  [58]  Universal  Pictures' 
Corporation,  was  made  after  you  had  paid  your 
guarantee  to  the  Bank  for  Foreign  Commerce 
in  French  francs?" 

Mr.  Selvin:  I  object  to  that  on  the  ground  that 
it  assumes  facts  not  in  evidence,  namely,  that  there 
was  an  assignment  from  the  Bank  for  Foreign  Com- 
merce to  the  witness,  and  secondly,  that  there  was 
a  guarantee,  and  further,  it  calls  for  a  conclusion 
of  the  witness. 

The  Court:     Objection  overruled. 
Mr.  Blum:     (Reading) 
^'A.     Yes. 

"Q.  I  show  you  Plaintiffs'  Exhibit  3  for 
identification  and  ask  you  whether  that  is  your 
signature  ?  A.     Yes. ' ' 

What  is  Plaintiffs'  Exhibit  3? 
Mr.  Selvin:     Plaintiffs'  Exhibit  7,  the  power  of 
attorney. 
Mr.  Blum:     (Reading) 

"Q.  Do  you  recall  when  you  signed  this 
document  %  A.     1936. 

"Q.  Does  this  represent  a  power  of  attor- 
ney which  you  gave  to  Mr.  Ellis  S.  Hirschfeld 
at  Los  Angeles  and  to  Dr.  Gebhardt  of  the  firm 
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of  Rotz,  Bridges  &  Gebhardt,  also  attorneys 
at  Los  Angeles,  to  repreesnt  you  in  your  ac- 
tion against  Universal  Pictures  Corporation, 
Los  Angeles?  [59] 

That  has  already  been  received. 

"Q.  When  you  made  payment  to  the  Bank 
for  Foreign  Commerce  in  Berlin  on  your  guar- 
antee in  the  Joseph  May  matter,  do  you  know 
whether  the  said  bank  obtained  the  permission 
of  the  Foreign  Exchange  Control  Office  at  Ber- 
lin? 

Mr.  Selvin:  We  object  to  that  upon  the  ground 
that  it  is  not  the  best  evidence  and  no  way  to  prove 
an  official  document  or  transaction  in  Germany. 
This  is  a  matter  of  some  importance,  because,  I 
think,  the  law  agrees  that  such  a  permit  would  be 
necessary  to  the  validity  of  the  transaction.  I  think 
we  are  entitled  to  have  a  copy,  or  if  there  is  a  per- 
mit  

The  Court:    Objection  sustained. 
Mr.  Blum:     (Reading) 

"Q.  When  the  bank  delivered  to  you  the 
assignment  of  their  claim  against  Universal 
Pictures  Corporation,  do  you  know  whether 
they  obtained  the  permission  of  the  Foreign 
Exchange  Control  Office  at  Berlin?" 

Mr.  Selvin:  I  make  the  same  objection  as  to  the 
last  question  and  answer. 

The  Court:    Objection  sustained. 
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Mr.  Blum:    Then  followed  the  cross  examination 
by  Mr.  Katz. 

"Q.  (By  Mr.  Katz)  Mr.  Mandl,  in  1928  or 
1929  were  you  a  citizen  of  Austria?  [60] 

"A.     Yes. 

"Q.     Where  were  you  in  1928? 

"A.     Vienna. 

"Q.     During  the  whole  time  ? 

"A.     No. 

"Q.     Do  you  recall  whether " 

"Q.  Do  you  recall  whether  during  the  year 
1928  you  went  to  Berlin,  Germany  ? 

"A.     Every  month. 

"Q.  And  is  that  likewise  true  with  respect 
to  the  year  1929? 

"A.     Yes,  until  1933. 

"Q.     Are  you  a  citizen  of  Austria? 

"A.     Yes. 

"Q.  Did  you  ever  have  an  account  with  the 
Bank  for  [61]  Foreign  Commerce  in  Berlin? 

"A.    Yes. 

"Q.     When  did  you  open  that  account? 

"A.  At  the  time  of  the  formation  of  the 
bank  as  a  matter  of  course,  1924  or  1925. 

''Q.  And  at  the  time  of  the  opening  of  that 
account  did  you  have  a  French  franc  account? 

"A.     I  don't  know. 

"Q.  Do  you  recall  when  you  first  opened  a 
French  franc  account  with  the  Bank  for  For- 
eign Commerce  in  Berlin? 


vs.  Universal  Pictures  Co.,  Inc.  273 

(Deposition  of  Fritz  Mandl.) 

''A.     No. 

"Q.     Did  you  have  anything  to  do  with  the 
organization  of  the  May  Film  Corporation? 

^'A.     No. 

"Q.     Were  you  at  any  time  an  officer  of  the 
May  Film  Corporation? 

"A.     That  may  be,  I  don't  know. 

"Q.  Were  you  at  any  time  a  stockholder  of 
the  May  Film  [62]  Corporation  ? 

"A.    No. 

"Q.  Were  you  at  any  time  a  director  of  the 
May  Film  Corporation  ? 

"A.     I  don't  know. 

"Q.  Were  you  at  any  time  an  officer  of  the 
Bank  for  Foreign  Commerce? 

"A.     No. 

"Q.  Were  you  at  any  time  a  director  of  the 
Bank  for  Foreign  Commerce?  A.     No. 

"Q.  Were  you  at  any  time  a  stockholder  of 
the  Bank  for  Foreign  Commerce? 

''A.    No. 

'^Q.  Do  you  recall  that  at  one  time  the  May 
Film  Corporation  arranged  for  a  credit  from 
the  Bank  for  Foreign  Commerce?  [63] 

''A.    Yes. 

''Q.  Do  you  recall  what  the  amount  of  that 
credit  was? 

''A.     I  believe  100,000  marks. 

"Q.     Do  you  recall  when  that  occurred? 
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"A.  I  don't  know,  between  1928  and  1930, 
probably.  I  can 't  recall  the  years. 

"Q.  Do  you  recall  that  the  May  Film  Cor- 
poration was  in  liquidation  at  the  time  that  it 
arranged  for  a  credit  from  the  Bank  for  For- 
eign Commerce  in  the  sum  of  approximately 
100,000  marks'? 

''A.     I  don't  know,  no. 

"Q.  T  show  you  Plaintiffs'  Exhibit  2  for 
identification  and  ask  you  w^hether  that  re- 
freshes your  recollection  that  at  the  time  that 
the  May  Film  Corporation  arranged  for  a  credit 
of  100,000  marks  with  the  Bank  for  Foreign 
;  Commerce  that  the  May  Film  Corporation  was 
in  liquidation*? 

"A.     No. 

"Q.  I  again  show  you  Plaintiffs'  Exhibit  2 
for  identification  and  ask  you  whether  that  re- 
freshes your  recollection  as  to  the  date  when 
the  May  Film  Corporation  arranged  for  a  credit 
of  100,000  reichmarks  with  the  Bank  for  For- 
eign Commerce'? 

''A.     No. 

*'Q.  I  again  show  you  Plaintiffs'  Exhibit  2 
for  identification  and  ask  you  whether  that  re- 
freshes your  recollection  as  to  the  date  when 
you  first  opened  a  French  franc  account  [64] 
with  the  Bank  for  Foreign  Commerce. 

'^A.     No. 

"Q.     Do  you  recall  whether  at  the  time  that 
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the  May  Film  Corporation  arranged  for  a  credit 
of  100,000  marks  with  the  Bank  for  Foreign 
Commerce  that  you  executed  any  papers  or 
writings  *? 

"A.    Yes. 

"Q.  Do  you  have  the  papers  or  documents 
or  writings  which  you  executed  at  that  time? 

"A.    No. 

"Q.  Do  you  recall  where  you  executed  those 
papers  or  documents  or  writings?" 

There  was  an  objection  and  the  question  was 
rephrased. 

"Q.  Do  you  recall  in  what  city  you  executed 
or  signed  those  papers  or  documents  or  writ- 
ings? 

"A.     In  Vienna  or  Berlin. 

''Q.     Is  Mr.  Joe  May  related  to  you? 

''A.     Very  distant. 

"Q.  Do  you  know  whether  in  1928  to  1931 
Mr.  Joe  May  was  a  citizen  of  Germany  ? 

"A.    I  don't  know. 

"Q.  Do  you  recall  whether  Mr.  Joe  May  left 
Germany  after  1928  or  1929? 

'^A.    Yes. 

"Q.  Do  3^ou  know  when  Mr.  Joe  May  left 
Germany  ? 

"A.     No.  [65] 

"Q.  Mr.  Mandl,  did  the  Bank  for  Foreign 
Commerce  ever  deliver  to  you  any  stocks  or 
bonds    or    other    securities    which    had    been 
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pledged  with  it  in  connection  with  any  loans  to 
the  May  Film  Corporation  % 

"A.    No. 

"Q.  Mr.  Mandl,  do  you  have  here  any  state- 
ments rendered  to  you  by  the  Bank  for  Foreign 
Commerce  for  the  period  from  1929  through 
1937? 

"A.    No. 

"Q.  Mr.  Mandl,  at  the  time  that  the  May 
Film  Corporation  arranged  for  the  credit  of 
100,000  marks  with  the  Bank  for  Foreign  Com- 
merce, did  you  at  that  time  have  on  deposit  with 
the  Bank  for  Foreign  Commerce,  and  to  your 
credit,  any  marks  ? 

''A.     No. 

"Q.  Mr.  Mandl,  in  1936,  did  you  have  on 
deposit  with  the  Bank  for  Foreign  Commerce 
any  marks? 

"A.     No. 

"Q.  Did  you  know  that  in  1936  the  May 
Film  Corporation  was  in  liquidation  ? 

"A.    No. 

^'Q.  Did  you  ever  know  that  the  May  Film 
Corporation  was  or  had  been  in  liquidation? 

''A.     Yes. 

''Q.  When  did  you  first  ascertain  that  the 
May  Film  Corporation  was  in  liquidation  ?  [66] 

"A.     I  don't  know. 

"Q.     What   is   your  best  recollection   as   to 
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when  you  first  ascertained  that  the  May  Film 
Cori^oration  was  in  liquidation'? 

"A.  I  know  that  when  Mr.  Joe  May  left, 
the  May  Film  Corporation  was  in  liquidation. 

"Q.  When  you  say  at  the  time  that  Joe  May 
left,  you  mean  at  the  time  Joe  May  left  Ger- 
many ? 

^^A.    Yes. 

"Q.  Do  you  know^  who  the  liquidator  was 
of  the  May  Film  Corporation  at  the  time  that 
Joe  May  left  Germany? 

"A.     No. 

"Q.  Did  you  ever  hear  of  a  man  by  the 
name  of  Hausdorf  ? 

''A.    No. 

"Mr.  Katz:     That's  all." 


The  Court:  The  deposition  will  be  received  in 
evidence  and  marked  as  Plaintiffs'  Exhibit  No.  9, 
and  it  will  be  transcribed  in  any  record  made  of 
these  proceedings. 

Mr.  Blum :  This  is  the  deposition  of  Erich  Lenk, 
taken  on  stipulation,  which  stipulation  was  for- 
warded to  the  Notary,  which  has  not  been  attached 
to  the  deposition.  May  [67]  we  have  the  same  stipu- 
lation with  regard  to  the  Lenk  deposition  as  we  had 
with  regard  to  the  Mandl  deposition  *? 

Mr.  Selvin :     The  same  stipulation  ? 

Mr.  Blum:    Yes. 

Mr.  Selvin:     Yes.  [68] 
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"Witness: 

DR.  ERICH  LENK 

' '  Direct  Examination 
"By  Mr.  Taub 

"Q.     What  is  jovly  full  name? 
"A.     Erich  Lenk. 
"Q.    Where  do  you  reside? 
"A.     1781  Riverside  Drive,  New  York  City. 
"Q.     When   did   you   arrive   in   the   United 
States? 

"A.     In  November,  1937. 

"  Q.     Do  you  know  a  Mr.  Joe  May  ? 

'A.     I  know  him  personally. 

■Q.     And  where  did  you  meet  him? 

'A.     I  met  him  in  Berlin,  Germany. 

'Q.     Do  you  know  a  Mr.  Julius  Aussenberg? 

'A.     I  know  him  personally. 
"Q.    And  where  did  you  meet  him? 
"A.     In  Berlin. 

*'Q.     Do  you  know  a  Mr.  Fritz  Mandel?  [69] 
"A.     I  do  know  Mr.  Fritz  Mandel." 

Mr.  Selvin:  May  I  ask  counsel  for  a  stipulation 
at  this  point?  In  the  deposition  the  word  "Mandl" 
is  misspelled  all  the  way  through  as  M-a-n-d-e-1.  It 
should  be  M-a-n-d-1. 

The  Court:     All  right. 

Mr.  Selvin:  Will  counsel  stipulate  that  that  is 
the  same  person? 

The  Court:  The  signature  will  show  the  correct 
spelling. 
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Mr.  Hirschfeld:  Yes.  I  will  stipulate  that  that 
is  the  same  Fritz  Mandl  that  has  been  mentioned. 

Mr.  Selvin :  The  same  Fritz  Mandl  that  has  been 
mentioned,  and  will  continue  to  be  mentioned  in  this 
lawsuit. 

"Q.     And  where  did  you  meet  him? 

"A.     In  Berlin  for  the  first  time. 

"Q.  Were  you  ever  connected  with  the  Bank 
for  Auswartigen  Handel? 

"A.    Yes. 

"Q.  Were  you  ever  an  officer  of  the  said 
bank? 

"A.     I  was. 

"Q.  In  your  capacity,  as  an  officer  of  said 
bank,  did  you  ever  arrange  for  loans  with  cus- 
tomers ? 

"A.     I  did. 

"Q.  Was  the  May  Film,  A.  G.  a  customer  of 
you  bank? 

'^A.    Yes. 

"Q.  Do  you  recall  whether  you  negotiated 
with  Mr.  Joe  [70]  May,  who  represented  the 
May  Film,  A.  G.  ? 

"A.     I  did. 

"Q.  Did  you  ever  negotiate  regarding  a  loan 
with  May  Film,  A.  G.  ? 

"A.     I  did. 

"Q.  Do  you  recall  approximately  in  what 
year  that  was? 
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''A.     Between  1928  and  1930. 

*'Q.  Do  you  recall  the  amount  of  the  loan, 
approximately  I 

"A.     Approximately  80,000  Reichsmarks 

"Q.  Were  you  present  during  the  negotia- 
tions for  the  loan? 

"A.     I  was. 

"Q.  Do  you  recall  what  arrangements  were 
made  to  obtain  collateral  for  the  said  loan  in 
favor  of  your  bank? 

"A.     I  do. 

"Q.  And  will  you  tell  us,  please,  what  ar- 
rangements were  made  in  regard  to  this  par- 
ticular loan  for  collateral  in  favor  of  your 
bank?" 

Mr.  Selvin:  I  object  to  that  on  the  ground  that 
it  is  not  the  best  evidence,  and  calls  for  a  conclusion 
of  the  witness. 

The  Court :  Well,  we  do  not  know  whether  nego- 
tiations were  later  reduced  to  writing.  Until  we  do, 
it  may  be  material. 

Mr.  Blum:     (Reading) 

"A.  Different  collaterals  for  the  loan,  per- 
sonal [71]  guaranty  of  Mr.  Joe  May,  personal 
guaranty  of  his  wife,  a  valuable  stamp  collec- 
tion in  the  possession  of  Mr.  May,  and  the  per- 
sonal unlimited  guaranty  of  Mr.  Fritz  Mandel. 
And  furthermore,  the  assignment  of  a  claim  of 
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the  May  Film  A.   G.   against  Universal  Pic- 
tures Corporation  of  New  York. 

''Q.  Do  you  recall  the  approximate  amount 
of  this  claim  of  the  May  Film  A.  G.  against 
Universal  ? 

"A.  The  principal  was  50,000  marks,  and 
there  was  a  very  large  amount  of  interest. 

"Q.  Do  you  know  whether  May  Film  A.  G. 
or  Mr.  Joe  May  paid  the  loan  to  your  bank 
when  it  was  due  ? 

"A.     Yes. 

"Q.  Will  you  tell  us  whether  payment  was 
made  to  the  bank? 

''A.     Yes,  the  loan  was  not  paid. 

"Q.  Did  you  on  behalf  of  your  bank  make 
a  claim  for  the  payment  of  this  loan  to  the 
guarantor,  Mr.  Fritz  Mandel  ? 

"A.    I  did. 

"Q.  And  did  Mr.  Fritz  Mandel  pay  the  said 
loan  to  your  bank  under  the  terms  of  his 
guaranty  ? 

^'A.     Yes. 

''Q.  Do  you  recall  how  payment  was  made 
to  your  bank  ? 

"A.     I  do  recall. 

''Q.     In  what  form? 

"A.  Mr.  Fritz  Mandel  had  a  sizeable  bal- 
ance to  his  credit  with  our  bank  and  we  charged 
his  account  with  the  sum  [72]  for  which  he  was 
the  guarantor. 
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"Q.  After  Mr.  Fritz  Mandel  paid  under  the 
terms  of  his  guaranty,  did  your  bank  notify 
Universal  Pictures  Corporation  of  New  York 
City  that  the  judgment  which  the  May  Film 
A.  G.  obtained  against  Universal  Pictures  Cor- 
poration had  been  assigned  and  now  belongs  to 
Mr.  Fritz  Mandel? 

''A.     No. 

"Q.  What  was  your  position  with  the  bank 
for  Auswartigen  Handel  on  or  about  February 
25,  1936? 

"A.     I  was  Vorstandes  Mitglied." 

Dr.  Gebhardt :     What  is  that  ? 
Mr.    Hirschfeld:     Member   of   the   board   of   di- 
rectors. 

Dr.  Gebhardt:     Member  of  the  board  of  directors. 
Mr.  Blum:     (Reading) 

"Q.  I  show  you  Plaintiffs'  Exhibit  1  marked 
for  identification  on  April  15,  1940,  at  the  hear- 
ing of  Mr.  Fritz  Mandel,  another  witness  in  this 
case,  and  ask  you  whether  this  exhibit  contains 
your  signature? 
"A.     It  does. 

"Q.  I  show  you  Plaintiffs'  Exhibit  1 
marked  for  identification  and  offered  in  evi- 
dence, subject  to  objection,  and  ask  you  whether 
this  is  a  duplicate  original  of  an  original  letter 
sent  to  Universal  Pictures  Corporation,  New 
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York,  on  February  25,  1936,  by  your  bank  un- 
der your  signature  ? 
'^A.     Yes." 

Mr.  Hirschf eld,  for  the  purpose  of  the  record  will 
you  [73]  identify  that? 

The  Court :     It  is  the  letter,  in  German,  attached 
to  Exliibit  5,  dated  February  12,  1936. 
Mr.  Blum:     (Reading) 

"Q.  Did  you,  on  behalf  of  your  bank,  obtain 
a  promise  from  the  Foreign  Exchange  Control 
Office  in  Berlin  for  the  transfer  and  assignment 
of  the  judgment  obtained  by  May  Film  A.  G. 
against  Universal  Pictures'?" 

Mr.   Selvin:     We  object  to  that  on  the  ground 
that  it  calls  for  a  conclusion  of  the  witness;  on  the 
further  ground  that  it  is  not  the  best  evidence  of 
the  granting  of  any  such  permit. 
The  Court :     Objection  overruled. 
Mr.  Blum:     (Reading) 
"A.    I  did. 

"Q.     Are  you  still  connected  with  this  bank 
which  is  mentioned  in  the  testimony  herein? 
'^A.     No. 

*'Q.     When  did  you  terminate  your  connec- 
tion with  the  said  bank  ? 
"A.     On  May  31,  1937.  [74] 
"Q.     Are  you  in  the  possession  of  any  of  the 
documents  at  this  time  pertaining  to  the  trans- 
action mentioned  in  your  testimony  today? 
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''A.     No. 

"Q.  In  your  opinion,  where  are  the  docu- 
ments which  I  just  referred  to  ? 

"A.  In  the  archives  of  the  Bank  for  Aus- 
wartigen  Handel. 

"Q.  I  presume  you  mean  in  the  City  of  Ber- 
lin, Germany? 

''A.    Yes." 

"Cross  Examination 
"By  Mr.  Katz 

"Q.  Doctor,  you  were  asked  a  question 
about  whether  you,  on  behalf  of  your  bank,  got 
a  certain  type  of  authorization  from  some 
agency  in  Germany  with  respect  to  the  transfer 
of  a  judgment.  Do  you  recall  being  asked  that 
question  ? 

"A.    I  do. 

"Q.  Whatever  it  was  that  was  received,  was 
in  writing,  was  it  not  ? 

"A.     It  was. 

"Q.  And  in  answering  the  question  that  was 
put  to  you,  you  gave  your  interpretation  of  the 
writing,  is  that  right? 

"A.    Yes.  [75] 

"Q.  Did  you  ever  see  the  writing  which 
formed  the  basis  of  the  opinion  which  you  ex- 
pressed in  answer  to  the  question  that  you  did 
obtain  that  type  of  permission  ? 

"A.     Yes. 
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' '  Q.    When  did  you  last  see  it  ? 

*'A.     The  latest,  beginning  1937. 

"Q.  So  that  in  testifying  here  today,  you 
are  recalling  the  contents  of  that  paper  which 
you  saw  in  1937,  is  that  right  ? 

''A.    Yes. 

"Q.  And  then,  based  upon  your  recollection 
of  what  was  in  that  paper,  you  told  us  that  it 
was  a  permission? 

'^A.    Yes." 

Based  on  that  testimony  in  the  cross  examination 
I  now  move  to  strike  the  answer  to  the  question  at 
the  bottom  of  page  8  and  the  answer  at  the  top  of 
page  9  of  the  deposition,  relating  to  an  alleged 
promise  from  the  Foreign  Exchange  Control  Office 
to  the  transfer  and  assignment  of  the  judgment,  on 
the  ground  that  the  question  calls  for,  and  the  an- 
swer gave  evidence  that  was  not  the  best  evidence 
of  the  facts  in  that  regard,  it  appearing  that  the 
promise  or  permit  or  whatever  it  was,  was  in  the 
form  of  an  official  written  document. 

Mr.  Blum:  The  deposition  also  states  that  those 
documents,  the  last  he  ever  saw  them,  were  some- 
where in  Berlin. 

Mr.  Selvin:  There  is  no  proof  that  they  are 
unavailable.  [76] 

The  Court:     No. 

Mr.  Selvin:  There  is  no  testimony  that  the  bank 
is  out  of  business,  and  there  is  no  testimony  that 
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the  Berlin  Foreign  Exchange  Control  Office  is  out 
of  business.  On  the  contrary,  I  understand  it  is 
very  much  in  business  at  the  present  time.  That 
is  an  official  govermnent  body.  I  am  not  urging 
the  objection  to  be  captious,  but  it  is  likely  to  be 
of  some  moment  in  this  case  and  I  think  the  plain- 
tiff should  produce  the  document  so  its  interpre- 
tation will  be  authenticated,  rather  than  the  guess 
of  a  layman. 

Mr.  Hirschfeld:  Your  Honor,  we  will  show  a 
little  later  in  the  case  that  the  Devisen  stelle  han- 
dles, through  some  18,000  employees  thousands  upon 
thousands  of  such  transactions,  and  that  the  per- 
mit which  is  issued  is  a  printed  form,  very  short 
and  very  familiar  to  all  banks  and  banking  people, 
and  that  the  mere  seeing  of  the  form,  we  contend, 
would  be  sufficient  for  the  witness  to  say  that  he 
did  get  the  permit;  in  the  same  manner  that  if  any 
of  us  were  unfortunate  enough  to  receive  traffic 
tickets  by  the  thousands,  as  Mr.  Lenk  had  prob- 
ably received  these  permits,  we  wouldn't  have  to 
handle  it  to  see  if  it  was  a  traffic  citation. 

Mr.  Selvin :  I  have  what  purports  to  be  an  Eng- 
lish translation  of  this  particular  permit.  It 
does  not  authorize  a  transfer  of  this  judgment  to 
an  Austrian  national,  in  my  judgment. 

Mr.  Hirschfeld:  Since  counsel  has  the  transla- 
tion, [77]  perhaps  that  is  the  best  proof  of  the 
transaction.  We  understand  the  bank  is  out  of 
business  and  has  been   out   of  business   for   quite 
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some  time.  Secondly,  we  ask  the  court  to  rely 
upon  the  general  presumption  that  a  bank  in  Ger- 
many, especially  in  these  troubled  times,  would  cer- 
tainly obey  the  instructions  of  the  law  and  com- 
ply with  the  law.  We  must  presume  that  they  will 
do  so.  Secondly,  since  counsel  is  objecting  that  we 
are  assuming  a  fact  not  in  evidence,  must  not  coun- 
sel show  that  such  a  permit  was  necessary?  It  isn't 
our  duty  to  show  that  any  such  permit 

The  Court:  The  point  is  this:  We  assume  that 
the  permit  was  necessary.  Merely  because  it  in- 
volves a  transfer  of  foreign  exchange,  then  I  think 
it  would  be  a  collateral  matter ;  but  it  was  necessary, 
because  it  involved  the  transfer  of  a  judgment  to  the 
national  of  another  country.  Then,  of  course,  it 
becomes  important  in  determining  whether  or  not 
the  chain  of  title  is  complete. 

Mr.  Hirschfeld:     Isn't  that  a  matter  of  defense? 

Mr.  Selvin:  But  the  point  I  make  is  that  you 
are  offering  testimony  as  to  a  permit.  [78] 

The  Court:  I  will  sustain  the  objection  at  the 
present  time.  If,  in  the  light  of  the  defense,  you 
decide  to  offer  it  later  on,  then  the  offer  may  be  re- 
newed. 

Mr.  Selvin:     Continuing  the  cross  examination: 
"Q.     Now,  you  testified  that  May  Film  A.  G. 
was  a  customer  of  the  Bank  for  Auswartigen 
Handel,  is  that  right? 
"A.    Yes. 
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"Q.  You  also  testified  that  the  bank  had  ex- 
tended a  loan  or  a  credit  to  May  Film  A.  G., 
is  that  right? 

"A.     Yes. 

"Q.  Was  the  loan  the  subject  of  a  written 
paper  or  document? 

"A.     It  was. 

"Q.  Did  you  ever  see  that  written  paper 
or  document? 

"A.     I  did. 

"Q.     When  did  you  last  see  it? 

^'A.     Approximately  1928. 

"Q.  You  testified  that  certain  things  were 
put  up  as  collateral  in  connection  with  the  loan, 
is  that  right? 

^'A.    I  did. 

"Q.  Now,  was  the  collateral  that  was  put  up 
by  Joe  May  something  that  existed  in  the  form 
of  a  writing? 

^'A.     Yes. 

''Q.  And  when  you  said  that  as  collateral 
Joe  May  made  [79]  a  certain  type  of  guaranty, 
you  were  referring  to  the  writing,  is  that  right  ? 

"A.     Yes. 

"Q.  In  other  words,  when  you  called  that 
paper  a  guaranty,  you  were  giving  us  your 
understanding  of  what  was  in  the  paper? 

"A.     Yes  or  no,  I  cannot  answer. 

''Q.  Do  you  recall  Mr.  Taub  asked  you 
whether   Joe   May   personally   guaranteed   the 
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May  Film  A.  G.  loan  and  you  answered  'yes'. 
Do  you  recall  that? 

"A.     I  don't  recall. 

''Q.  Do  you  recall  stating  that  as  part  of 
the  collateral  of  the  May  Film  A.  G.  loan,  the 
bank  had  a  guaranty  from  Joe  May? 

"A.     Yes. 

"Q.     That  paper  was  in  writing? 

"A.     Yes. 

"Q.  Do  you  recall  what  that  paper  said,  in 
so  many  words,  correctly  and  accurately? 

'*A.     No,  not  in  detail. 

"Q.  Do  you  also  recall  that  you  said  Fritz 
Mandel  gave  a  guaranty? 

''A.     I  did  say  it. 

''Q.  Were  you  referring  to  a  paper  in  writ- 
ing? 

''A.     Yes. 

"Q.     Do  you  recall  exactly  what  that  said? 

[80] 

''A.     No. 

"Q.  Do  you  recall  that  you  testified  that  a 
judgment  was  put  up  as  collateral? 

"A.     I  do. 

''Q.  Was  that  pursuant  to  a  paper  in  writ- 
ing? 

''A.    Yes. 

''Q.  And  do  you  recall  the  exact  language 
of  that  paper? 
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"A.     I  don't  recall. 

"Q.  With  respect  to  that  judgment,  weren't 
there  two  pieces  of  paper  executed? 

'^A.     I  don't  get  that. 

"Q.  Wasn't  there  more  than  one  writing 
executed  with  respect  to  that  judgment? 

"Q.     Do  you  understand  my  question? 

"A.  No.  In  which  sense  do  you  mean  exe- 
cuted? 

"Q.  Signed.  Wasn't  there  a  piece  of  paper 
executed  which  said  what  that  judgment  was  to 
be  collateral  for? 

"A.     There  was. 

"Q.  It  would  make  a  difference,  would  it 
not,  whether  that  piece  of  paper  said  that  the 
judgment  was  to  be  collateral  for  a  guaranty, 
or  whether  the  judgment  was  to  be  a  collateral 
for  the  loan? 

A.     It  would."  [81] 

Mr.  Selvin: 

"Q.  You  testified  that  there  came  a  time 
when  a  certain  debit  was  made,  or  a  certain 
charge  was  made  in  Fritz  Mandel's  account. 
Do  you  recall  that? 

"A.     I  do. 

"Q.  Was  that  pursuant  to  an  express  au- 
thorization in  writing  from  anybody? 

"A.     No." 

Mr.  Selvin: 

"A.     No. 
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"Q.  In  other  words,  the  bank  had  certain 
deposits  which  belonged  to  Fritz  Mandel  and 
the  bank  claimed  that  Fritz  Mandel  owed  it 
some  money  under  a  writing,  and  so  the  bank 
proceeded  to  charge  Fritz  Mandel's  account,  is 
that  right? 

"A.     Exactly. 

'^Q.  Will  you  look  at  plaintiff's  Exhibit  1 
for  [82]  identification,  which  consists  of  three 
pages,  and  tell  me  on  which  page  your  signa- 
ture appears? 

"A.     On  page  2. 

"Q.  And  is  it  the  first  signature  which  aj)- 
pears  on  page  2? 

"A.     Yes. 

"Q.     Whose  signature  is  the   second  signa- 
ture on  page  2? 

"A.  The  second  signature  is  the  signature 
of  Kurt   Schlesinger. 

"Q.  And  whose  signature  is  the  third  signa- 
ture on  page  2? 

"A.  The  third  signature  is  the  signature  of 
a  Notary  Public,  a  German  Notary  Public. 

"Q.  The  bank  for  Auswartigen  Handel  was 
an  aktiengesellschaft,  was  it  not? 

"A.     Yes." 

Mr.  Hirschf eld :  We  will  stipulate  that  the  word 
^' stock  company"  may  be  inserted  in  place  of  ''ak- 
tiengesellschaft ' '. 
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The   Court:     All  right. 
Mr.  Selvin:     A  stock  company  or  corporation. 

"Q.  And  as  an  aktiengesellschaft  it  had  a 
charter  and  it  had  by-laws  ? 

''A.    Yes. 

''Q.  And  the  Bank  for  Auswartigen  Handel 
also  had  a  Board  of  Directors,  did  it  not?  [83] 

"A.     It  did. 

"Q.  Prior  to  the  time  that  you  signed  Plain- 
tiff's Exhibit  1  for  identification,  was  there 
any  resolution  passed  by  the  Board  of  Directors 
with  respect  to  plaintiff's  Exhibit  1  for  identi- 
fication ? 

"A.     No. 

''Q.  Was  Fritz  Mandel  at  any  time  an  offi- 
cer, director  or  stockholder  of  the  bank? 

"A.  He  was  not  an  officer  and  not  a  direc- 
tor.  If  he  was  a  stockholder,  I  don't  know. 

"Q.     Did  you  know  Mr.  Fritz  Mandel  well? 

"A.     Well  yes,  I  knew  him. 

"Q,     You  knew  him  in  a  business  sense  ? 

"A.    Yes. 

"Q.  And  you  came  in  frequent  contact  with 
him? 

"A.     I  did." 

That  is  the  end  of  the  cross  examination,  and  in 
view  of  that  cross  examination  I  have  a  certain 
motion  to  strike,  as  soon  as  I  locate  the  particular 
portion. 
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"Redirect  Examination 
"By  Mr.  Taub.  [84] 

"Q.  When  you,  Dr.  Lenk,  acting  on  behalf 
of  your  bank  were  negotiating  for  the  loan 
which  we  are  talking  about  here,  did  you  also 
negotiate  for  the  guaranties  with  Mr.  Joe  May 
and  Mr.   Fritz  Mandel? 

"A.     Yes. 

"Q.  And  the  written  papers  which  were  exe- 
cuted and  about  which  you  testified  on  the 
cross  examination  a  few  minutes  ago  were  the 
result  and  contained  guaranties  that  you  nego- 
tiated with  Mr.  Joe  May  and  Mr.  Fritz  Mandel  ? 

"A.     Yes. 

"Q.  In  your  capacity  as  an  officer  of  the 
bank,  did  you  require  authority  from  the  Board 
of  Directors  to  write  letters? 

"A.     No. 

"Q.  And  when  you  wrote  the  letter  which 
is  marked  plaintiff's  Exhibit  1  for  identifica- 
tion, you  did  not  ask  for  authority,  and  you 
did  not  obtain  such  authority  from  the  Board 
of  Directors? 

"A.     I  did  not. 

"Q.  Do  you  know  whether  the  Board  of  Di- 
rectors did  act  on  the  contents  of  your  letter 
before  you  wrote  it? 

"A.     I  know  that  it  did  not  act." 

That  is  the  conclusion  of  the  deposition.  It  is 
signed  and  notarized  in  proper  form,  I  am  willing 
to   stipulate.   I   move   to   strike   the   testimony   of 
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the  deposition  just  read,  beginning  on  page  4  with 
the  question:  "Do  3^ou  recall  the  [85]  amount  of 
the  loan,  approximately?"  and  the  answer,  "Ap- 
proximately 80,000  Reichsmarks."  Then  the  an- 
swer to  the  question  on  page  5,  the  question  being, 
*'And  will  you  tell  us,  please,  what  arrangements 
were  made  in  regard  to  this  particular  loan  for  col- 
lateral in  favor  of  your  bank?",  upon  the  ground 
that  the  questions  call  for  and  the  answers  contain 
what  is  not  the  best  evidence  of  the  transactions; 
it  having  been  testified  by  the  witness  that  the 
transactions  were  reduced  to  writing,  and  there 
being  no  proof  of  the  destruction  or  the  non-avail- 
ability of  the  writings  at  this  time  or  at  the  time  the 
deposition  was  taken.  [86] 

The  Court:  I  will  overrule  the  objection.  I 
think  it  is  a  strong,  arguable  point  on  the  suffi- 
ciency of  notice.  I  will  den}^  the  motion  to  strike 
and  overrule  the  objections  to  the  particular  ques- 
tions. The  deposition,  with  the  deletion  of  the  ques- 
tions to  which  objection  was  sustained,  will  be  re- 
ceived in  evidence  and  marked  as  Plaintiffs'  Ex- 
hibit 10.  [92] 

The  Court:  I  think,  gentlemen,  there  is  one 
thing  we  overlooked.  I  think  this  translation  should 
be  received,  along  with  the  other,  in  view  of  the 
fact  that  there  is  a  difference  in  the  wording.  This 
may  be  received  as  plaintiffs'  next  exhibit. 

The  Clerk:     Plaintiffs'  Exhibit  11.   [93] 
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PLAINTIFFS'   EXHIBIT   No.   11 

Bank  of  foreign  Commerce 
Stock  Corporation. 

Berlin,   February  25,   1936. 

Markgrafenst.  40. 

Universal  Pictures  Corporation 
New  York/U.S.A. 
Herewith  we  wish  to  advise  you  as  follows: 
The  following  assignment  was  given  to  our  bank 
as  security  for  our  claims  against  Mayfilm  Corpo- 
ration in  Liquidation  under  date  of  February  9, 
1933: 

"Universal  Pictures  Corporation,  New  York, 
has  been  ordered  to  pay  according  to  the  court 
files  25.U.5849/30  of  the  District  Court  of  Ap- 
peal the  sum  of  RM  50,000  with  2%  interest 
above  the  discount  rate  of  the  Reichsbank  from 
July  1,  1926.  The  appeal  against  this  judg- 
ment of  the  District  Court  of  Appeal  of  July 
27,  1932  has  been  denied  by  judgment  of  the 
Supreme  Court  of  February  3,  1933.  The  judg- 
ment stands  nominally  in  the  name  of  May- 
film  Corporation  in  Liquidation;  legally,  I  the 
undersigned  film  director,  Joe  May  am  entitled 
to  this  claim.  My  rights  concerning  this  claim 
are  founded  upon  an  agreement  between  my- 
self and  Julius  Aussenberg,  business  man,  dated 
August  29,  1930  according  to  which  this  claim 
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against  Universal  Pictures  Corporation  was 
transferred  and  assigned  to  me  besides  other 
assets  of  Mayfilm  Corporation. 

With  these  premises  I  hereby  assigns  the 
above  mentioned  chiim  and  judgment  to  its 
full  extent  and  with  all  interest  and  other 
rights  to  the  Bank  of  Foreign  Commerce  in 
Berlin  SW,  Markgrafenst.  41. 

Berlin,  February  9,  1933. 
(Signed)  :  JOE  MAY." 

As  further  security  for  the  above  mentioned  claim 
against  Mayfilm  we  hold  the  guarantee  of  Fritz 
Mandl,  Director  General,  Hirtenberg,  Lower  Aus- 
tria. We  have  made  claim  against  Fritz  Mandl, 
Director  General,  based  upon  this  guarantee  and 
he  has  satisfied  in  full  all  our  claims  against  May- 
film  Corporation.  Based  upon  this  fact  according 
to  the  provisions  of  the  German  law  (Paragraph 
774  Civil  Code)  all  rights  with  all  securities  are 
transferred  to  the  guarantor  who  satisfies  the  claim 
of  the  creditor  against  the  principal  debtor.  There- 
fore the  claim  against  you  in  the  amount  of  RM 
50,000  together  with  2%  interest  above  the  discount 
rate  of  the  Reichsbank  from  July  1,  1926,  which 
had  been  assigned  to  us  has  been  transferred  to  the 
above  mentioned  Fritz  Mandl,  Director  General,  at 
Hirtenberg,   of   which   fact   we   are   notifying  you 


vs.  Universal  Pictures  Co.,  Inc.  297 

(Deposition  of  Dr.  Erich  Lenk.) 

herewith.    You  can  satisfy  this  debt  only  by  pay- 
ment to  the  above  named. 

Very  truly  yours, 

BANK  OF  FOREIGN 
COMMERCE. 

The  forementioned  signatures  of: 

1)  Dr.  Erich  Lenk,  member  of  the  board  of  di- 
rectors. 

2)  Kurt  Schlesinger,  bank  manager,  both  at  Ber- 
lin W  8,  Markegrafenst.  40,  who  have  been  author- 
ized jointly  to  represent  the  Bank  of  Foreign  Com- 
merce at  Berlin  are  hereby  acknowledged. 

The  foregoing  signature  of  Notary  Sigmund  Gor- 
ski  is  acknowledged  with  the  remark  that  he  is 
authorized  to  certify  the  document  and  that  the  cer- 
tification is  according  to  the  laws  of  the  country. 

Berlin,  February  27,  1936. 

The  Presiding  Judge  of  the  Superior  Court. 

(Seal  of  Superior  Court) 

By  (Signature  illegible) 
545.36. 
8  Reichsmark  fee  for  acknowledgment  paid. 

Berlin,  February  27,  1936. 

Office  of  Superior  Court  Clerks  Department. 

(Signature  illegible.) 

[Endorsed]:   Filed  Feb.   24,  1940. 
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H.  A.  GEBHARDT, 

recalled  as  a  witness  in  behalf  of  plaintiffs,  testi- 
fied further  as  follows: 

Cross  Examination 

Q.  By  Mr.  Selvin:  Dr.  Gebhardt,  you  were  in 
Oermany  last  year?  A.     I  was. 

Q.     How  long  were  you  there? 

A.     Four  months,  approximately. 

Q.  At  that  time,  of  course,  this  matter  of  the 
alleged  claim  of  Fritz  Mandl  against  Universal  Pic- 
tures Corporation  had  been  referred  to  you,  had  it 
not? 

A.  It  had  been  referred  to  me  quite  a  time  pre- 
vious. 

Q.  And  the  matter  was  still  pending  at  the  time 
of  your  trip  to  Germany?  A.     It  was. 

Q.  Did  you  undertake  to  examine  any  records 
with  respect  to  this  claim  while  you  were  in  Ger- 
many ? 

Mr.  Hirschfeld:  To  which  we  object  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial. There  is  no  duty  upon  Dr.  Gebhardt  to  go 
and  examine  that  claim,  whatsoever.  [94] 

The  Court:  I  will  sustain  the  objection.  There  is 
no  showing  that  they  were  gathered  according  to 
his  instructions. 

Q.  By  Mr.  Selvin:  I  call  your  attention  to  Sec- 
tion 774  of  the  Civil  Code  of  Germany,  Dr.  Geb- 
hardt,   which   you   purported   to   translate    in   the 
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course  of  your  direct  examination.  You  left  out  the 
last  sentence  of  that  section,  did  you  not,  relating 
to  the  proposition  that  as  between  themselves  co- 
sureties' rights  are  the  same  as  those  of  debtors'? 

A.     I  translated  the  entire  section. 

Q.     Isn't  there  a  sentence  at  the  end  there 

A.     Oh,   pardon  me. 

Q.  the  meaning  of  which,  in  English,  is  sub- 
stantially [95]  this:  Co-guarantors  are  only  liable 
towards  each  other  under  Section  426? 

A.     That  is  right. 

Q.  Will  you  turn  to  Section  426  of  the  German 
Civil  Code? 

Q.  By  Mr.  Selvin:  Doesn't  Section  426  pro- 
vide, in  effect — I  will  read  the  English.  You  have 
the  original  in  German  before  you? 

A.     Yes. 

Q.  "The  joint  debtors  are,  in  their  relation  to 
each  other,  indebted  in  equal  parts,  unless  it  is  oth- 
erwise provided.  If  the  part  falling  on  a  joint 
debtor  cannot  be  obtained  from  him  the  deficit  shall 
be  borne  by  the  other  debtors  liable.  In  so  far  as 
the  joint  debtor  satisfies  a  creditor  and  is  entitled 
to  claim  contribution  from  the  other  debtor,  the 
claim  of  the  creditor  against  the  other  debtor  is 
transferred  to  him.  The  transfer  cannot  be  availed 
[96]  of  to  the  injury  of  creditor."  Is  that  a  substan- 
tially correct  translation  of  Section  426? 

A.     That  is   substantially  correct. 
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Q.  Isn't  this  the  effect  of  that,  under  the  Ger- 
man law:  That  when  one  of  two  co-guarantors 
pays  the  principal  debt  or  claim  guaranteed,  he  is 
entitled  to  receive  from  the  other  debtors  the  amount 
of  the  contribution  to  which  they  are  liable  ? 

A.     The  amount  of  the  contribution [97] 

A.  In  my  opinion  that  means  that  if  one  of  the 
guarantors  pay  the  share  above  the  share  of  the 
guaranty,  he  can  take  recourse  against  the  other 
guarantor. 

Q.  By  Mr.  Selvin:  And  in  the  absence  of  agree- 
ment the  co-guarantors  are  presumed  to  be  equally 
liable  for  the  guaranteed  obligation  as  between  them- 
selves? [98] 

A.     As  beteween  two  guarantors,  yes. 

Q.     That  is  what  I  am  talking  about. 

A.     That  is  correct. 

Q.  Of  course,  the  law  of  Germany,  Dr.  Geb- 
hardt, is  not  founded  on  the  common  law  of  Eng- 
land, is  it?  A.     It  isn't. 

Q.  However,  the  courts  of  Germany  do  render 
decisions  or  opinions,  giving  the  grounds  for  the 
particular  decisions  which  they  reach,  in  some  cases, 
at  least? 

A.     I  didn't  get  that.  May  I  have  it? 

Q.  Well,  the  courts  of  Germany  do  render  deci- 
sions, and  in  that  connection  they  render  and  pub- 
lish opinions  in  pretty  much  the  same  way  as  do 
our  own  courts  here,  do  they  not? 
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A.  The  Supreme  Court  decisions  are  published 
in  book  form. 

Q.  And  those  decisions  consist  of  discussions  of 
the  facts  in  the  particular  case  and  the  law  appli- 
cable to  that  case?  [99] 

A.  Judgments  of  the  Supreme  Court  are  printed 
and  contain  decisions  and  grounds  for  decisions. 

The  Court :  While  they  are  not  binding  and  there 
is  no  principle  like  our  doctrine  of  stare  decisis,  be- 
cause each  judge  is  supposed  to  follow  his  own  view 
of  the  law,  nevertheless,  by  comity 

A.     They  have  great  weight. 

The  Court : the  judges  follow  the  higher  court, 

just  as  I  will  follow  even  good  dictum  of  the  Su- 
preme Court  of  the  United  States;  is  that  right? 

A.     That  is  exactly  the  same. 

Mr.  Selvin:  Thank  you,  your  Honor.  You  have 
concluded  my  cross  examination. 

The  Court:   All  right. 

Mr.  Selvin:  That  is  all  I  have  at  the  present 
time. 

Mr.  Hirschfeld:  Due  to  the  seemingly  unending 
courtesy  of  Mr.  Selvin  in  this  matter,  as  stated  to 
me  earlier  in  the  day,  that  the  amount  of  money 
that  we  are  concerned  with  here,  should  it  become 
material — and  I  think  he  will  never  agree  that  it 
will  ever  become  material — may  be  determined  by 
Mr.  Riedlin,  the  Assistant  Vice  President  of  the 
Bank  of  America.   He  has  sent  to  me  a  letter  with 
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various  computations,  and  in  lieu  of  introducing 
the  direct  testimony  of  Mr.  Riedlin  as  to  exchange 
rates  or  as  to  discount  rates,  the  documents  may  be 
introduced,  with  the  reservation  that  they  are  sub- 
ject to  correction  for  arithmetical  errors.  [100] 

Mr.  Selvin:  I  will  stipulate  that  you  may  intro- 
duce this  letter  in  lieu  of  Mr.  Riedlin 's  testimony, 
in  that  if  called  he  would  testify,  in  substance,  to 
the  facts  stated  in  the  letter. 

The  Court:    All  right.    It  may  be  so  received. 

The  Clerk:   Plaintiffs'  Exhibit  12.  [101] 
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PLAINTIFFS'  EXHIBIT  No.  12 

Cable  Address — Bamerical 
13044 
Bank  of  America 
National  Trust  and  Savings  Association 
Please  Address  Reply  to 
International  Banking  Department 
660  South  Spring  Street 
.     Ref. 

London  Office 

12  Nicholas  Lane 

London  E.  C.  4 

Los  Angeles,  California 
Sept.  24,  1940. 
Mr.  Ellis  I.  Hirschf eld. 
Suite  1215  Bankers  Building, 
629  South  Hill  Street, 
Los  Angeles,  California. 

Dear  Mr.  Hirschf  eld : 

In  accordance  with  your  request  I  have  computed 
interest  on  an  amount  of  50,000  marks  from  July 
1,  1926  to  September  24,  1940  inclusive  at  the  of- 
ficial discount  rate  of  the  German  Reichsbank  plus 
two  per  cent.  The  result  amounts  to  Rm.  52,574.33 
as  per  attached  detailed  statement. 

I  have  also  consulted  past  records  and  have  found 
that  the  German  Reichsmark  was  quoted  in  this 
country  at  the  following  rates: 
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July  1, 

1926 

23.81 

March  4, 

1930 

23.86 

July  27, 

1932 

23.721/2 

Feb.  23, 

1933 

23.931/2 

Jan.   2, 

1937 

40.25 

Jan.  2, 

1938 

40.29 

Sept.  24, 

1940 

40.20 

per  hundred  Reichsmarks 


You  will  find  enclosed  also  a  detailed  statement 
showing  the  discount  rates  of  the  German  Reichs- 
bank  from  July  1,  1926  up  to  date.  I  sincerely 
hope  that  this  information  will  be  sufficient  for 
your  purposes. 

Yours  very  truly, 

G.  RIEDLIN 

Assistant  Vice  President. 
GRideh 
Enclosure. 
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Discount  Rates  of  the  German  Reichsmark 
June  7,  1926— Sept.  24,  1940 
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June 

7 

1926 

61/2% 

July 

6 

1926 

6 

Jan. 

11 

1927 

5 

June 

10 

1927 

6 

Oct. 

4 

1927 

7 

Jan. 

12 

1929 

61/2 

Apr. 

25 

1929 

71/2 

Feb. 

11 

1929 

7 

Jan. 

14 

1930 

61/2 

Feb. 

5 

1930 

6 

Mar. 

8 

1930 

51/2 

Mar. 

25 

1930 

5 

May 

20 

1930 

41/2 

June 

21 

1930 

4 

Oct. 

9 

1930 

5 

June 

13 

1931 

7 

July 

16 

1931 

10 

Aug. 

1 

1931 

15 

Aug. 

12 

1931 

10 

Sept. 

2 

1931 

8 

Dec. 

10 

1931 

7 

Mar. 

9 

1932 

6 

Apr. 

9 

1932 

51/2 

Apr. 

28 

1932 

5 

Sept. 

22 

1932 

4 

Apr. 

9 

1940 

31/2 

Mr.  Hirschfeld:    If  your  Honor  please,  we  will 
call  Mr.  Joe  May  for  one  or  maybe  two  questions. 

[103] 
The  Court:   All  right. 
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JOE  MAY, 

called  as  a   witness  in  behalf  of  plaintiffs,  being 
first  duly  sworn,  testified  as  follows: 

Tbe  Clerk:    State  your  name. 

A.     Joe  May. 

Direct  Examination 

Q.  By  Mr.  Hirschfeld:  Mr.  May,  you  are  the 
Joe  May  who  is  described  and  mentioned  through- 
out these  proceedings  ?  A.     Yes,  sir. 

Q.  Did  you  ever  pay  any  money  to  the  Bank 
fuer  Auswaertigen  Handel  on  an  obligation  based 
upon  moneys  loaned  to  the  May  FilA;  A.  G. 

A.  I  paid  a  little  amount  for  the  May  Film  and 
then  I  couldn't  pay  any  more. 

Q.  I  am  talking  about  you  personally.  Did  you 
personally,  of  your  own  money,  ever  pay  the  mon- 
eys due  to  the  bank  from  the  May  Film  Company? 

A.  This  question  as  you  put  it  to  me,  I  paid 
about  7,000  marks.    That  was  all. 

Q.  For  the  May  Film  Company  when  you  were 
director  of  the  May  Film  Company  or  out  of  your 
own  pocket  book?  I  am  talking  about  what  you 
paid  out  of  your  private  money;  not  what  was  paid 
for  the  May  Film  Corporation.  Did  you  ever  [104] 
pay  that  money  to  the  May  Film  Corporation,  that 
was  borrowed?  A.     No. 

Q.     Do  you  know  who  did  ?  A.     Yes. 

Q.     A^alo?  A.     Mr.  Mandl. 

Mr.  Hirschfeld:    That  is  all. 
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Cross  Examination 

Q.  By  Mr.  Selvin:  How  much  had  the  May 
Film  paid  on  that  loan  before  Mr.  Mandl  paid? 

Mr.  Hirschfeld:  That  is  incompetent,  irrelevant 
and  immaterial. 

The  Court:    No.    Overruled. 

A.     Maybe — the  .judge  said  "Overruled". 

Mr.  Hirschfeld:    That  means  you  may  answer. 

A.     That  was  30,000  or  40,000. 

Mr.  Hirschfeld:    Marks  or  dollars'? 

A.  30,000  marks  or  40,000  marks.  I  don't  know 
exactly  how  much. 

Mr.  Selvin:   That  is  all.  [105] 


Mr.  Selvin:  Counsel  has  asked  me  if  I  will  stipu- 
late to  offer,  as  a  part  of  Exhibit  5,  a  return  regis- 
try card,  which  I  am  willing  to  stipulate  is  the  re- 
turn receipt  for  the  letter  which  is  in  evidence  as 
Plaintiffs'  Exhibit  5.  This  can  be  made  part  of 
the  exhibit. 

The  Court:    It  may  be  made  part  of  the  exhibit. 

Mr.  Selvin:  I  understand  that  counsel  are  will- 
ing to  stipulate  that  the  letter  which  I  am  about 
to  offer,  dated  March  4,  1936,  on  the  letterhead  of 
Universal  Pictures  Corporation,  signed  by  Willard 
S.  McKay,  was  in  fact  written  by  him ;  that  he  was 
at  that  time  general  counsel  for  that  corporation 
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and  that  the  letter  was  received  by  the  addressee  in 
due  course  of  the  mails.  I  offer  that  letter  in  evi- 
dence; it  being  the  reply  to  Plaintiffs'  Exhibit  5. 

The  Court:   It  may  be  received. 

The  Clerk:  Defendants'  Exhibit  B.  [116] 


DEFENDANTS'  EXHIBIT  B 

Universal  Pictures  Corporation 
Rockefeller  Center 
New  York 
Willard  S.  McKay 
General  Counsel 

March  4th,  1936 

Ratzer,  Bridge  &  Gebhardt,  Esqs., 
311  South  Spring  Street, 
Los  Angeles,  Cal. 

Gentlemen : 

We  are  in  receipt  of  your  letter  of  February  25th, 
enclosing  a  letter  from  the  Bank  Fur  Auswartigen 
Handel  Aktiengesellschaft,  together  with  what  pur- 
ports to  be  a  translation. 

Universal  Pictures  Corporation  has  never  recog- 
nized the  validity  of  the  claim  in  question. 
Very  truly  yours, 

WILLARD  S.  McKAY 

[Endorsed]:    Filed  Sept.  25,  1940. 
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The  Court:    All  right. 

Mr.  Selvin:  I  next  offer,  as  part  of  one  exhibit, 
certified  copies  of,  first,  a  judgment  of  the  Lande- 
richt  in  Berlin,  Germany,  in  an  action  between  Uni- 
versal Film,  Atiengesellschaft,  as  plaintiff,  and  May 
Film,  Aktiengesellschaft,  as  defendant,  it  being 
dated  the  6th  of  December,  1935;  and  a  judgment 
of  the  Kammergericht,  dated  April  30,  1936,  in  an 
action  between  the  same  parties,  it  being  the  same 
case  on  appeal. 

Mr.  Hirschfeld:  We  want  to  object  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

Mr.  Blum:  It  does  not  pertain  to  the  subject 
matter  of  this  lawsuit.  It  appears  to  be  a  different 
lawsuit,  entirely,  between  the  parties.  [117] 

The  Court:  Objection  overruled.  It  may  be  re- 
ceived. 

The  Clerk:  Defendants' Exhibit  C. 

Mr.  Blum:   Exception.  [118] 

The  Court:   Objection  overruled.  [119] 
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E.  O.  F.  GOLM, 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:    Please  state  your  name. 
The  Witness:    E.  O.  F.  Golm. 

Direct  Examination 

Q.  By  Mr.  Selvin:  You  live  in  Los  Angeles,  Dr. 
Golm?  A.     Yes  I  do. 

Q.     Did  you  ever  reside  in  Germany? 

A.     I  did. 

Q.     For  what  period  of  time? 

A.     From  my  birth  in  1885  up  to  the  end  of  1937. 

Q.     What  profession  did  you  follow  in  Germany  ? 

A.     I  followed  the  judiciary  profession. 

Q.     For  what  period  of  time? 

A.  I  coimnenced  to  study  law  in  1904,  first  in 
Switzerland  and  then  at  the  University  of  Berlin. 
I  passed  the  first  bar  examination  in  1907  and  the 
so-called  State  Board  examination,  which  is  the 
fiLiial  examination,  in  1912. 

Mr.  Hirschfeld:  We  will  stipulate  to  the  wit- 
ness's qualifications. 

The  Court:    I  think  we  should. 

Mr.  Selvin :  I  think  the  court  should  know  some- 
thing about  it. 

The  Court:  They  use  terminology  a  little  differ- 
ent than  [120]  we  do  here,  so  it  is  just  as  well  for 
the  Doctor  to  explain  to  us  what  position  he  had. 
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A.  Well,  from  1907  until  1912  I  worked  in  the 
so-called  Preparation  Service  which  is  called  the 
Referendar.  I  was  appointed  gerichts  assessor  in 
1912.  That  is  I  qualified  to  be  appointed  as  a  judge 
in  Germany  in  1912  and  I  worked  for  a  certain  time 
in  the  oiHce  as  a  commissioned  prosecuting  attor- 
ney then  was  appointed  judge  for  lifetime  in  Ger- 
many by  the  former  King  of  Prussia  in  1917.  If 
the  court  wants  to  see  this 

The  Court:  I  don't  think  it  is  necessary.  I  am 
familiar  generally  with  the  training  that  the  judges 
receive  in  Germany.  It  is  quite  different  from  our 
system. 

A.  I  was  a  judge  in  Germany  from  1912.  In 
fact,  I  was  appointed  as  judge,  for  lifetime,  from 
1917  on.  And  I  worked  as  judge  at  different  of- 
fices, municipal  court  and  superior  court,  and  also 
was  chief  justice  of  our  so-called  Schwurgericht.  The 
grand  jury  would  be  the  corresponding  term  in  Eng- 
lish. Presiding  judge  of  the  grand  jury — I  am  not 
quite  sure  about  this.  We  had  grand  juries  at  this 
time  and  presiding  judges.  And  I  also  worked  for 
many  years  in  the  government,  in  the  Ministry  of 
Justice  in  Berlin,  in  the  Administration  and  in  a 
court  which  specially  dealt  with  crimes  committed 
by  officials,  and  my  official  title  was  Landgerichtsrat 
at  that  time.  Later  on  I  resigned  from  my  official 
position  as  a  judge  and  worked  [121]  as  a  lawyer 
and  notary  in  Germany  until  I  left  Germany  for 
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this  country,  which  was  in  1937.    I  was,  upon  my 
application,  discharged  from  this  position  when  I 
arrived  in  this  country  in  December,  1937.    I  think 
it  was  the  3rd  of  December.   I  am  not  quite  sure. 

Q.  By  Mr.  Selvin:  As  a  judge  in  Germany,  you 
sat,  did  you  not,  in  cases  of  the  sort  that  we  would 
call  civil  cases? 

A.  Oh,  yes,  for  years.  And  I  also  had  taught 
law.  I  had  a  special  order  given  to  me  by  the  ad- 
ministration to  teach  law  to  the  Referendar,  which 
means  to  the  students  who  are  ready  to  graduate  in 
the  preparatory  service. 

Q.  Were  you  ever  a  judge  of  the  Amtsgericht 
in  Charlottenburg  ? 

A.  Yes,  I  was ;  but,  in  fact,  at  that  time  I  worked 
in  the  Ministry  of  Justice,  so  my  office  was  taken 
by  a  person  to  replace  me. 

Q.  Are  you  familiar  with  the  official  seal  of  that 
court?  A.     Yes.  [122] 

Q.  Dr.  Golm,  in  preparation  for  your  testimony 
in  this  case  on  the  German  law  you  have  read  and 
studied,  have  you  not,  the  judgments  which  were 
rendered  in  the  action  between  May  Film  Aktienge- 
sellschaft  and  Universal  Pictures  Corporation, 
[129]  which  are  included  as  part  of  Plaintiffs'  Ex- 
hibit 1  here?  A.     I  did. 

Q.  You  have  also  read  and  studied  the  judg- 
ment rendered  in  the  action  between  the  Bank  for 
Foreign    Commerce    and   May    Film   Aktiengesell- 
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schaft,  which  is  in  evidence  here  as  Plaintiffs'  Ex- 
hibit 3,  I  believe;  the  declaratory  judgment? 

A.     I  did  likewise. 

Q.  Dr.  Golm,  under  the  law  of  Germany  during 
the  period  involved  here,  let  us  say  from  1926  to 
1936,  what  was  the  status  of  an  ordinary  business 
corporation  ? 

A.  Well,  we  have  different  kinds  of  business 
corporations,  which  are  persona  juris,  which  means 
a  stock  company,  an  association  with  limited  lia- 
bility, cooperative  associations,  and  so  on.  As  far 
as  the  stock  company  is  concerned,  I  think  it  is 
the  only  one  which  appears  in  this  trial. 

Q.  Is  a  stock  company  the  one  that  is  known 
in  German  as  "  Aktiengesellschaf t "  ?  [130] 

A.  "Aktiengesellschaft"  is  the  correct  transla- 
tion of  the  stock  company. 

Q.  And  as  I  understand  it,  in  German  law  per- 
sona juris  is  a  legal  entity? 

A.  Yes.  A  stock  company,  as  far  as  organization 
is  concerned,  must  have  a  so-called  vorstand;  that 
is,  a  governing  body.  It  must  have  an  aufsicht- 
srat.  That  means  a  board  of  supervisors.  It  must 
have  a  meeting  of  the  members,  or  in  German,  miet- 
gliederversammlung.  All  these  three  are  organs 
of  the  aktiengesellschaft. 

Q.  Such  corporations  have  what  we  call  stock- 
holders in  this  country? 

A.     Yes,  they  have  stockholders. 
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Q.  Under  the  law  of  Germany  do  the  stock- 
holders have  any  title  or  interest  in  and  to  the 
property  of  the  corporation? 

Mr.  Hirschf eld :  We  would  like  to  adhere  a  little 
more  closely  to  the  rules  for  testifying  to  foreign 
law  by  exx)erts.  We  would  like  to  know  what,  in 
his  opinion,  is  written  law;  and  for  that  purpose 
I  would  like  counsel  to  have  the  witness  designate 
the  code  law  or  citations  as  to  these  laws,  rather 
than  accept  his  interpretation  or  his  opinion. 

The  Court:  That  is  cross  examination.  An  ex- 
pert may  give  his  opinion  as  to  what  the  law  is. 
Then  it  is  on  cross  examination  that  you  can  have 
him  designate  particular  [131]  sections. 

Mr.  Selvin:     Read  the  question. 
(Question  read  by  reporter.) 

A.  Well,  the  stockholders,  as  such,  have  no  title 
or  right  whatsoever  to  the  property  of  the  corpo- 
ration. They  have  an  interest,  indirectly,  in  so  far 
as  they  are  holding  stocks  or  shares  of  the  company, 
which  rej^resent  a  share  in  the  property  of  the  com- 
pany as  a  whole;  but  they  have  no  title  or  right 
whatsoever  to  dispose  of  the  property  belonging  to 
the  company. 

Q.  Do  your  answers  in  that  regard  apply  to 
property  which  is  in  the  form  of  a  claim  against 
another  person,  rather  than  a  firm  or  some  corpo- 
real or  tangible  i)roperty? 
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Mr.  Hirschfeld:  I  object  to  the  question  as  call- 
ing for  a  conclusion  of  the  witness. 

The  Court:     Objection  overruled. 

A.  The  notion  or  conception  of  property  lit- 
erally translated  would  mean  eigentum,  and  this  is 
a  notion  which  is  applicable  only  to  corporeal 
things.  If  it  is  a  claim  we  don't  speak  about  eigen- 
tum, at  least  not  in  the  proper  terminology  of  law, 
but  we  use  another  term  for  the  holder,  which  is 
inhaber.  That  means  he  holds  a  claim,  or  in  Eng- 
lish 5^ou  would  say  he  owns  a  claim. 

Q.  By  Mr.  Selvin:  Do  your  answers,  with  re- 
spect to  the  interest  or  lack  of  interest  of  the  stock- 
holders in  the  property  or  assets  of  the  corporation^ 
apply  in  the  same  way  [132]  to  claims  which  a  cor- 
poration holds'? 

A.     Certainly  they  do;  certainly. 

Q.  What  act  or  acts  would  have  to  be  performed 
under  the  law  of  Germany,  in  order  to  effect  a  valid 
transfer  to  a  third  person,  who  is  also  a  stock- 
holder of  a  business  corporation,  of  a  part  of  the 
corporation  property  or  rights  which  it  owns  or 
holds  ^ 

A.  Provided  there  isn't  a  special  rule  in  the 
statutes  of  the  company,  the  organ  which  repre- 
sents the  company,  the  legal  representative  of  the 
company  is  the  only  competent  one  to  dispose  of 
such  property  or  claims  and  to  assign  or  transfer 
property  or  claims  to  a  third  person.    And  in  this 
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conuection  it  doesn't  make  any  difference  whether 
this  third  person  is  a  stockholder  or  is  a  third  per- 
son which  doesn't  hold  any  stock  or  doesn't  have 
any  interest  whatsoever  in  the  company;  even  not 
an  economic  interest. 

Q.  Would  an  agreement  between  two  stockhold- 
ers of  a  company,  in  which  between  the  two  of  them 
they  owned  all  of  the  stock,  with  respect  to  the 
transfer  or  disposition  of  a  part  of  the  company's 
assets  to  one  of  the  stockholders,  have  any  eifect 
as  a  transfer  of  those  assets,  in  German  law,  with- 
out any  act  of  the  governing  body  in  the  execution 
of  a  document  of  transfer  or  assignment  in  pursu- 
ance of  that  act? 

A.  It  would  not  have  any  effect  in  this  mean- 
ing. It  would  create  certain  obligations  between 
the  two  stockholders,  [133]  but  it  would  not  have 
any  effect  binding  upon  a  corporation  or  binding 
upon  anybody  else,  as  far  as  a  transfer  of  this  prop- 
erty or  claim  is  concerned. 

Q.  Dr.  Golm,  for  the  purpose  of  expressing  an 
opinion  as  to  the  German  law  I  want  you  to  as- 
siune  certain  facts  to  be  true;  assume  them  for  the 
purpose  of  a  question  only.  Let's  assume  that 
about  the  lOtli  of  May,  1926  an  American  corpo- 
ration enters  into  a  contract  with  a  German  busi- 
ness corporation,  which  contract  provided  by  its 
terms  that  it  was  to  be  governed  by  the  laws  of 
Germany,   the   contracts   further  piK)vided   that  in 
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case  of  any  violations  of  the  contract  the  violating 
party  must  pay  to   the   faithful  party  a  contrac- 
tual penalty  of  50,000  marks.   Prior  to  the  year 
1930  but  after  the   contract  was  entered  into  the 
American  corporation  violated  the  contract,  under 
circumstances  entitling  the  German  corporation  to 
the  contractual  penalty  of  50,000  marks.    That  an 
action  was  commenced  in  the  Landgericht  of  Ger- 
many  against   the   American    corporation    for   the 
purpose  of  recovering  and  enforcing  that  contrac- 
tual  penalty  of  50,000  marks.    That   on  or  about 
March  4,  1930  the  Landgericht  rendered  a  judgment 
that  the   German  corporation  was  not  entitled  to 
recover  the  contractual  penalty.    That  shortly  after 
the  rendition  of  that  judgment  and  while  proceed- 
ings to   carry  the   case   on  in  the   Kammergericht 
were  pending,  two  persons — we  will  call  them,  for 
the  sake  of  our  hypothetical  question,  Joe  May  and 
Julius  Aussenberg;   [134]   Joe  May  being  at  that 
time  a  sole  stockholder  of  the  German  corporation 
which  is  involved  in  our  hypothetical  lawsuit — en- 
tered   into    an    agreement    by    which    Aussenberg 
agreed  to  buy  a  part  of  Joe  May's  stock  in  the  Ger- 
man corporation;  and  they  also  agreed,  as  part  of 
that  agreement,   that   in  return  for  45,000  marks, 
contributed  to  the  assets  of  the  corporation  by  Joe 
May,  certain  of  the  property  and  assets  of  the  cor- 
poration should  be  assigned  to  Joe  May,  and  that 
included  in  the  assets,  which  were  to  be  so  assigned 
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under  this  agreement,  was  the  claim  of  the  German 
corporation  against  the  American  corporation  for 
the  50,000  marks  contractual  penalty.  Then  let  us 
assume  that  in  due  course  the  matter  was  heard  and 
determined  by  the  Kammergericht,  which  handed 
down  the  judgment  on  or  about  July  27,  1932,  con- 
demning the  American  corporation  to  pay  to  the 
German  corporation  the  sum  of  50,000  marks  with 
interest  in  a  certain  amount.  And  let  us  assume 
that  the  judgment  so  handed  down  by  the  Kam- 
mergericht is  the  judgment  of  the  Kammergericht 
which  appears  in  this  case  as  part  of  Plaintiffs'  Ex- 
hibit 1,  being  the  judgment  in  the  action  by  May 
Film  against  Universal  Pictures.  That  subsequently 
proceedings  were  taken  by  both  parties,  in  the  na- 
ture of  a  petition  to  the  Reichsgericht,  to  review 
that  judgment,  which  petition  was  rejected,  so  that 
the  judgment  of  the  Kammergericht  became  final. 
Assuming  those  facts  to  be  true,  do  you  have  an 
opinion  as  to  whether  or  not,  under  the  law  of  Ger- 
many, the  person  we  [135]  have  referred  to  as  Joe 
May  acquired  any  interest  in  or  title  to  the  claim  of 
the  German  corporation  against  the  American  cor- 
poration"? 

Mr.  Blum:  I  object  to  it  as  incompetent,  irrele- 
vant and  immaterial.  Counsel  does  not  recite  the 
full  facts  in  the  question  involved  here.  It  also  at- 
tempts to  express  an  opinion  on  or  reexamine  a 
judgment  which  has  already  been  rendered  in  Ger- 
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many  and  has  become  final.  It  includes  facts  not 
in  evidence  and  omit  facts  that  are  in  evidence. 
It  particularly  does  not  include  the  fact  that  the 
sole  director  of  the  corporation  consented  to  the 
particular  transaction  involved,  towit,  the  sale  of 
certain  assets  to  an  individual  for  a  consideration, 
and  that  these  facts  have  already  been  judicially 
determined  by  a  court  in  Germany,  and  it  is  an 
attempt  to  go  behind  the  judgment. 

Mr.  Selvin:  Which  determination  in  Germany 
are  you  referring  to,  the  one  in  the  case  against 
Universal  Pictures  Corporation  in  which  it  was 
decided  that  these  facts  did  not  constitute  a  trans- 
fer? 

The  Court :  I  think  counsel  refers  to  a  judgment 
to  which  Universal  Pictures  was  not  a  party,  which 
was  sort  of  a  friendly  suit  in  which  it  was  deter- 
mined that  Joe  May  was,  in  his  individual  ca- 
pacity, the  owner. 

Mr.  Blum :  That  is  what  I  am  referring  to.  And 
further,  that  it  would  attempt  to  impeach  a  final 
judgment. 

The  Court:  The  defendant  here  challenges  the 
judgment  [136]  for  various  reasons;  one  of  them 
being  that  Universal  was  not  a  party  to  the  action ; 
and  he  also  challenges  on  the  ground  that  it  has 
no  jurisdiction  over  the  subject  matter.  If,  under 
the  law  of  Germany,  a  transfer  of  this  character  is 
not  recognized  the  court  that  adjudicates  the  matter 
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is  not  only  guilty  of  judicial  error,  but  usurps  jur- 
isdiction in  determining  the  matter. 

Mr.  Blum :  There  is  no  pleading  in  the  file  which 
goes  to  the  jurisdiction. 

Mr.  Selvin:  We  deny  the  rendition  of  the  de- 
claratory judgment  and  plead  affirmatively  that 
it  was  not  binding  upon  Universal  Pictures  for  the 
reason  that  Universal  was  not  a  party  to  it. 

The  Court:  I  will  overrule  the  objection.  You 
have  not  indicated  what  facts  are  missing,  and  with- 
out that  the  objection  is  not  valid. 

Mr.  Blum:  There  are  no  facts  here  showing 
whether  the  charter  of  this  particular  corporation 
did  or  did  not  prohibit  the  transfer. 

The  Cout:  The  witness  has  testified  that  there 
are  certain  requirements,  under  the  German  law, 
as  to  what  the  rights  are,  regardless  of  the  char- 
ter of  organization. 

Mr.  Blum:  My  understanding  of  his  testimony 
was,  that  unless  it  was  prohibited  by  the  charter; 
not  that  the  charter  requires  it.  The  charter  may 
determine  it,  but  it  isn't  required  to  be  in,  or  not 
to  be  in  the  charter.  [137]  Furthermore,  there  is  not 
included  within  the  question  that  the  board  of  di- 
rectors, to-wit,  the  sole  director,  approved  of  the 
transfer. 

The  Court:  Well,  I  will  add  that  to  the  ques- 
tion and  ask  that  it  be  answered  in  the  light  of 
that  addition. 

Mr.   Selvin:     Do   you   understand  the   addition? 
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A.  I  understand  the  addition.  The  first  part, 
assuming  the  facts  given  to  me  to  be  true,  would 
be  an  agreement  between — if  it  is  permissible  I 
would  like  to  give  the  names  of  the  two  persons, 
Joe  May  and  Aussenberg — by  which  agreement  Joe 
May  paid. 

Q.     Yes. 

A.  The  intention  of  this  agreement  was  that 
he  should  acquire  certain  assets  belonging  to  the 
corporation,  and  among  them  the  claim  in  question 
against  Universal.  There  can  be  no  doubt,  ac- 
cording to  the  German  law,  that  an  agreement 
of  such  kind  could  never  bring  about  a  transfer 
of  such  assets,  particularly  of  this  claim,  because 
neither  Aussenberg  nor  Joe  May  were  entitled 
to  dispose  of  the  claim.  The  claim  belonged  to 
another  person,  a  persona  juris,  the  Aktiengesell- 
schaft,  which  is  entirely  different  from  the  indi- 
vidual stockholder.  And,  of  course,  this  agreement 
is  not  without  any  value.  It  has  to  be  interpreted 
as  to  the  will  of  the  contracting  parties.  And  this 
interpretation  would  lead,  in  this  special  matter 
which  you  wanted  me  to  assume  to  be  true,  would 
lead  to  the  conclusion  that  the  parties  intended  to 
say  that  one  of  the  contracting  [138]  parties,  to- 
wit,  Aussenberg,  would  no  longer  be  interested  in 
those  assets,  but  that  Joe  May 

Mr.  Blum:  Your  Honor,  I  don't  want  to  in- 
terrupt  
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Mr.  Selvin:  Then  please  don't.  Let  Mm  finisli 
his  answer. 

Mr.  Bhim:  The  witness  here  is  not  giving  an 
interpretation  of  German  law.  He  is  trying  to 
give  his  opinion  of  what  the  case  would  be. 

The  Court:  That  is  what  he  is  an  expert  for. 
Objection  overruled.  You  may  cross-examine  Dr. 
Oolm  on  his  opinion. 

The  Witness:  I  wanted  to  say  that  in  our  law 
there  is  a  special  provision  which  says  that  in 
cases  like  this  there  must  be  an  interpretation  of 
this  agreement.  And  I  wanted  to  add  to  which 
effect  this  interpretation  would  lead,  which  effect 
has  been  interpreted  already  by  the  Kammer- 
gericht  in  this  case. 

Mr.  Blum:  I  object  to  that  and  ask  that  that 
last  be  stricken.  He  is  answering  as  to  a  hypo- 
thetical question. 

The  Court:     Yes. 

The  Witness:  Now,  as  I  understand,  I  should 
furthermore  assimie  the  fact  that  the  governing- 
body   consented   to   this   agreement, 

Q.     By  Mr.  Selvin:     Let  me  ask  you  about  that. 

The  Court:     He  will  ask  the  question.  Dr.  Golm. 

Q.  By  Mr.  Selvin:  Let  us  assume  this:  In 
addition  to  the  agreement  of  the  stockholders,  as- 
sumed in  the  prior  [139]  question,  that  the  gov- 
erning body  of  the  German  corporation  consisted 
of  only  one  person,  and  in  our  hypothetical  ques- 
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tion  let  ITS  call  that  person  Johanna  Loewenstein. 
Let  us  assume  that  Johanna  Loewenstein  knew 
that  there  was  such  an  agreement  between  the  two 
stockholders  and  that  she  had  no  objections  to 
signing  an  intermediate  balance  sheet  of  August 
15,  1930,  which  was  after  the  date  of  this  agree- 
ment between  the  stockholders,  and  agreed  to  the 
contents  of  the  agreement  between  the  two  stock- 
holders. And  that  in  this  intermediate  balance 
sheet  which  she  signed,  and  according  to  this  inter- 
mediate balance,  Joe  May  paid  to  the  German 
corporation  45,000  marks,  and  there  was  assigned 
to  him,  in  consideration,  the  assets,  including  the 
lawsuit  against  Universal  Pictures.  Assuming 
those  facts,  in  addition  to  the  facts  previously 
assumed,  would  there  be  any  difference  in  your 
answer  ? 

A.  There  would  be  a  slight  difference  in  the 
answer.  Of  course,  this  question  couldn't  be  an- 
swered generally  in  an  affirmative  or  a  negative 
manner,  because  the  assigning  of  a  balance  sheet, 
an  interim  balance  sheet,  as  far  as  I  understand, 
does  not  replace  a  real  assignment.  In  order  to 
make  this  transaction  valid  the  governing  body, 
in  this  case  Mrs.  Johanna  Loewenstein,  would  have 
had  to  transfer  the  claim  from  the  May  Film  Cor- 
poration to  Joe  May.  However,  if  this  claim  was 
mentioned  as  to  being  transferred  to  Joe  May  in 
the  interim  balance  sheet,  and  if  Johanna  Loewen- 
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stein,  [140]  as  the  only  member  of  the  governing 
body,  did  consent  to  this  balance  sheet,  then  it 
could  be  concluded,  by  means  of  interpretation  also, 
that  notwithstanding  and  apart  from  the  fore- 
going agreement  she  wanted  to  assign  this  claim 
to  Joe  May,  and  this  assignment  could  be  con- 
sidered as  valid.  In  order  to  answ^er  the  question 
completely  I  would  have  to  see  the  balance  sheet 
and  the  contents  of  it,  because  otherwise  it  couldn't 
be  answered  in  a  very  decisive  manner. 

Q.  But  would  this  be  true.  That  until  such 
time  as  there  was  what  you  call  a  real  assign- 
ment executed  by  the  governing  body  of  the  cor- 
poration, would  there  have  been  effected,  under 
the  German  law,  any  transfer  to  Joe  May  of  the 
claim  ? 

A.  No,  it  would  not.  The  assignment  of  the 
governing  body,  the  only  organ  of  the  stockholder 
company  which  has  the  right  to  dispose  of  the 
property,  is  indispensable  for  a  transfer  of  a  claim 
to  a  stockholder. 

Q.  Would  the  mere  fact  that  the  governing 
body  knew  that  an  agreement  for  such  assignment 
had  been  made  between  the  stockholders,  and  made 
no  objection  to  it,  take  the  place  of  a  real  assign- 
ment? 

A.  The  knowledge  alone  would  not  take  the 
place. 

The  Court:  Suppose  she  had  approved,  in  this 
interim  balance  sheet,  the  agreement.     Would  that 
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be  effective  as  an  assignment  or  would  that  merely 
be  sort  of  an  agreement  to  do   something  in  the 
future,  to  legalize  it?  [141] 

A.  In  order  to  really  answer  this  question  you 
would  really  have  to  know  what  she  had  in  mind 
when  she  consented  to  this  agreement.  She  could 
have  in  mind  that  she  wanted  to  assign  the  claim, 
but  she  also  could  have  in  mind  that  she  assented 
to  the  agreement  between  the  two  stockholders, 
on  the  basis  on  which  one  of  them  was  no  longer 
interested  in  the  assets,  and  the  proceeds  of  these 
assets  had  to  be  to  his  benefit. 

The  Court:  My  question  would  be  this:  Would 
it  be  effective,  as  an  agreement  on  her  part,  to 
complete  the  transaction  at  some  future  time 
through  proper  legal  documents? 

A.  At  least  to  this  degree:  That  she  was  under 
the  obligation  to  deliver  the  proceeds  coming  out 
of  this  claim  to  him  in  case  she  consented  to  the 
agreement. 

The  Court:  Would  the  right  of  any  intervening 
creditor   affect   such   a   promise? 

A.     It  would. 

The  Court:     It  would?  A.     Yes. 

Q.  By  Mr.  Selvin:  That  is,  if  between  the 
time  of  the  making  of  the  promise  and  the  re- 
ceipt of  the  proceeds  there  were  creditors  of  the 
corporation  which  came  into  being? 

A.  This  is  a  question  as  to  a  term  which  we 
call  relatively  valid;  whether  this  agTeement  was 
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both  invalid  against  the  creditor,  as  interested  in 

the  assets  of  the  debtor  of  the  May  Film   [142] 

A.G.,   and   it   was   valid   against   any   other   third 

person. 

The  Court:  In  discussing  the  problem  of  the 
relationshix3  of  the  members  of  a  corporation  of 
this  character;  that  is,  the  stockholders,  aktionare^ 
you  didn't  say  anything.  Doctor,  about  the  right  of 
creditors.  I  assume  that,  in  addition  to  any  pro- 
prietorship, in  fact,  over  and  above  the  rights  of 
stockholders  to  the  assets  of  the  company,  are  the 
rights    of   creditors 

A.     They  certainly  are. 

The    Court:     to    the    satisfaction    of    whose 

debts  the  assets  must  be  applied  before  stockhold- 
ers can  assert  any  right.  Isn't  that  generally  the 
law  of  Germany?  I  assume  it  is  the  law  of  every 
civilized  country. 

A.  It  is  the  law  of  Germany,  with  certain  re- 
strictions. We  have  this  law:  A  transaction  can 
be  valid  between  two  persons  or  between  other  per- 
sons, but  at  the  same  time  not  be  valid  if  the 
creditor 

The  Court:  We  have  the  same.  We  have  all 
sorts  of  transactions  which  are  valid— we  use  the 
Latin  term  inter  sese — and  not  valid  as  to  third 
parties,  in  so  far  as  they  affect  the  right. 

The  Witness:  Your  Honor,  we  have  the  term 
anfechten,  attack.  The  creditors  may  anfechten 

The  Court:     Challenge? 
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The  Witness:  Yes.  Such  a  transaction  by  the 
debtor  in  fraiidem  of  the  creditors,  with  the  ef- 
fect that  it  has  to  be  considered  to  be  void  in  so 
far  as  the  rights  [143]  of  the  creditors  are  con- 
cerned. 

The  Court:  Is  there  a  provision,  for  instance, 
in  the  law  that  before  all  the  assets  of  a  corporation, 
or  a  substantial  portion  of  the  assets — say  a  claim  of 
50,000  marks,  which  is  a  sizable  sum  of  money — 
may  be  assigned  to  one  of  the  directors,  or  to  some- 
one else,  that  any  kind  of  notice  must  be  given  to 
creditors'?  Have  you  any  such  thing  requiring 
notice  to  creditors  before  assets  are  distributed  to 
stockholders,  such  as  exist  in  the  corporations  of 
many  states? 

The  Witness :  We  have,  your  Honor,  the  general 
rule  which  provides  this,  and  this  is  the  point  which 
I  had  in  mind  when  I  first  referred  to  the  statutes 
of  the  corporation — it  usually  says  in  the  statutes, 
and  is  a  rule  which  applies  to  the  case  of  liquidation 
— and  this  rule  says  that,  first,  the  debts  of  the  com- 
pany have  to  be  paid  before  the  liquidator  may  dis- 
pose of  any  assets.  And  it  means,  furthermore,  that 
in  the  relation  to  the  liquidator  a  disposal  of  assets 
would  be  invalid. 

The  Court :     I  see. 

Q.  Mr.  Mr.  Selvin:  Upon  the  facts  which  we 
assumed  in  my  first  question,  Doctor  Golm,  do  you 
have  an  opinion  as  to  whether  or  not  the  party,  that 
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we  referred  to  in  the  hypothetical  question  as  Joe 
May,  acquired,  by  reason  of  those  circumstances, 
any  interest  in  or  title  to  the  judgment  of  the  Kam- 
mergericht,  as  distinguished  from  the  claim  upon 
[144]  which  the  judgment  is  founded? 

A.  In  German  law  you  cannot  transfer  a  judg- 
ment, as  such;  that  means  the  document.  You  can 
transfer  only  the  claim,  and  the  title  to  the  judg- 
ment follows  the  title  to  the  claim. 

Q.  So  that  if  no  title  to  the  claim  was  acquired 
none  was  acquired  to  the  judgment? 

A.     That  is  impossible. 

Q.  Upon  those  same  facts,  and  assuming  the 
opinions  you  have  already  expressed  are  in  force, 
does  it  follow  that  no  person  could  acquire  title  to 
the  judgment  from  or  through  Joe  May? 

A.  I  understand  I  should  assume  this  to  be  true : 
That  Joe  May  did  not  acquire  the  claim  against 
Universal;  whether  another  person  could  acquire 
this  claim  from  him? 

Q.     That  is  right. 

A.  This  question  has  to  be  answered  in  the  nega- 
tive, without  any  doubt. 

Q.  Is  there  any  procedure,  under  German  law, 
for  effecting  a  transfer  on  the  record  of  a  judg- 
ment, or  at  least  of  the  right  to  enforce  a  judgment, 
from  the  judgment  creditor  to  some  other  party? 

A.  Supposing  in  the  case  the  party  has  a  judg- 
ment, which  means  really  that  the  party  has  a  claim 
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against  a  certain  debtor  which  has  been  confirmed 
and  made  enforceable  by  a  judgment.  There  is  a 
legal  way  to  have  this  claim  and  the  [145]  judg- 
ment transferred  to  a  new  creditor.  This  procedure 
is  laid  down  not  in  the  Civil  Code,  of  course,  but  in 
the  Code  of  Civil  Procedure.  However,  to  go  a  little 
bit  into  the  details,  if  you  want  me  to  explain  it: 
Every  judgment  in  Germany  which  condemns  a 
party  to  pay  a  certain  amount  has,  in  order  to  be 
enforced  by  way  of  execution,  to  bear  a  so-called 
vollstreckungsklausel ;  that  means  to  bear  a  certain 
writ  of  execution.  This  writ  of  execution  is  essential, 
if  a  judgment  is  intended  to  be  enforced,  compul- 
sory by  the  creditor.  Now,  if  the  creditor  wants  to 
transfer  the  claim  and  the  judgment,  then  the  new 
creditor,  the  assignee,  has  to  bring  in  a  motion  with 
the  proper  court,  the  court  of  execution,  to  have  the 
writ  of  execution  transferred  to  him.  That  is  a 
provision  in  our  Code  of  Civil  Procedure.  And  this 
provision  also  states  that  the  new  creditor,  who 
wants  to  have  this  writ  of  execution  to  be  trans- 
ferred to  him,  has  to  prove  his  rights  by  documents 
publicly  certified  or  attested.  If  he  can't  prove  the 
transfer  of  the  claim  to  him  by  those  documents,  in 
order  to  obtain  the  transfer  of  the  writ  of  execu- 
tion, then  he  has  to  institute  a  special  action  before 
the  Court  of  Civil  Procedure,  and  this  action  has  to 
have  the  motion,  "May  it  please  the  court  to  give 
the  order  that  the  writ  of  execution  contained  in 
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this  judgment  may  be  transferred  o  the  new  credi- 
tor," which  is  the  plaintiff  in  the  new  action.  This 
is  the  way  in  which  it  has  to  be  done.  In  this  pro- 
cedure he  is  not  bound  to  produce  only  public  [146] 
documents,  but  he  can  also  rely  on  other  means  of 
evidence  and  proof. 

Q.  In  this  action,  which  he  brings  for  the  pur- 
pose of  having  the  writ  of  execution  transferred  to 
him,  who  are  the  necessary  parties  to  that  action, 
under  German  law  ? 

A.  The  new  creditor,  which  wants  to  have  it 
transferred,  is  the  plaintiff;  and  the  debtor  against 
the  writ  of  execution,  which  has  been  issued  by  the 
court,  is  the  defendant. 

Q.  In  other  words,  then,  translating  it  into  the 
terms  of  our  own  case,  if  Joe  May  or  some  successor 
of  Joe  May  desires  to  have  transferred  to  him  the 
writ  of  execution  arising  out  of  the  judgment 
against  the  Universal  Pictures  Corporation,  it 
would  be  necessary,  in  an  action  brought  for  that 
purpose,  to  have  Universal  Pictures  Corporation  as 
the  defendant? 

A.  Well,  the  first  thing  would  be  that  Joe  May 
or  his  legal  successor  would  submit  the  judgment 
and  an  assignment  of  the  claim  awarded  in  the 
judgment  to  him  and  ask  for  a  transfer  of  the  writ 
of  execution. 

Q.  That  can  only  be  done  if  the  transfer  is  what 
you  call  publicly  attested  documents  ? 
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A.  Yes.  If  the  court  denies  this  then  he  has  to 
institute  an  action. 

Q.  And  that  action,  in  our  case,  would  have  to 
be  against  Universal  Pictures  Corporation? 

A.  Both  procedures  against  Universal  Pictures 
[147]  Corporation. 

Q.  Until  that  is  done,  until  there  has  been  a 
transfer  by  reason  of  the  granting  of  the  motion 
to  transfer,  or  a  transfer  by  reason  of  a  successful 
judgment  against  the  judgment  debtor,  has  the  al- 
leged or  claimed  transferee  ever  any  right,  under 
GeiTxian  law,  to  enforce  or  collect  the  judgment? 

A.  He  couldn't  have  any  right,  because  the  writ 
of  execution  doesn't  bear  his  name.  And  the  authori- 
ties in  Germany,  which  have  to  deal  with  the  execu- 
tion, would  simply  refuse  to  execute  the  judgment, 
because  a  judgment  can  only  be  executed  in  favor  of 
a  party  which  is  a  litigant  party  or  a  legal  successor, 
after  the  writ  of  execution  has  been  transferred  to 
him.  [148] 

Q.  By  Mr.  Selvin:  Dr.  Golm,  this  morning,  in 
the  course  of  your  testimony,  you  used  the  phrase, 
^'writ  of  execution."  Will  you  explain  a  little  bit 
more  fully  just  what  the  significance  of  that  phrase 
is,  as  used  in  the  German  law? 

A.  Well,  I  want  to  translate  our  German  word 
"  vollstreckungsklausel ",  which  is  defined  literally 
in  Section  725  of  the  German  Code  of  Civil  Pro- 
cedure. This  means  that  every  judgment,  to  be  en- 
forced by  way  of  execution,  has  to  have  this  voll- 
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streckungsklausel,  an  authorization  given  by  the 
court's  clerk,  in  certain  cases  by  the  judge  him- 
self, to  the  party  who  executes  the  judgment,  and 
the  party  presents  this — I  will  use  the  German  word 
again — vollstreckungsklausel  to  the  sheriff  or  to  the 
court  of  execution  whenever  this  party  w^ants  to 
execute  the  judgment.  As  far  as  I  know,  in  Amer- 
ican law,  the  writ  of  execution  is  not  given  to  the 
party  who  wants  to  execute  the  judgment.  It  is 
given  to  the  sheriffs  directly.  Therefore,  maybe  the 
translation  "writ  of  execution"  might  not  be  the 
literal  term  for  "vollstreckungsklausel",  but  I  don't 
know  if  there  is  a  better  word  to  use.  The  Latin 
word  would  [150]  be  "clausula  executorie."  I  think 
the  German  law  gives  the  translation  "writ  of  ex- 
ecution," as  far  as  I  recall.  Anyway,  it  is  the  thing 
which  most  resembles  our  vollstreckungsklausel,  as 
defined  in  Section  725  of  the  German  Code  of  Civil 
Procedure. 

Q.  Is  there  any  such  thing  in  the  German  pro- 
cedure as  enforcement  of  a  judgment  by  another 
action  brought  upon  that  judgment? 

A.  There  is,  in  cases  like  this,  for  instance ;  if  a 
foreign  court,  a  court  of  a  foreign  country,  has  ren- 
dered a  judgment,  and  the  reciprocity  is  guaran- 
teed between  the  two  countries,  then  the  party  AAdio 
wants  to  enforce,  by  way  of  execution,  the  judgment 
of  a  foreign  court,  may  institute  some  kind  of  an 
action  based  upon  a  res  adjudicata.    That  is  pro- 
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vided  for  in  section,  I  think  it  is  744.  It  is  in  the 
same  part  of  this — it  is  Section  722  of  the  German 
Code  of  Civil  Procedure,  where  there  is  an  action 
based  upon  another  judgment  in  order  to  enforce  it 
by  way  of  execution. 

Q.  Is  that  applicable  to  domestic  judgments?  Is 
there  such  a  procedure  as  enforcing  a  German  judg- 
ment, in  Germany,  by  another  action? 

A.  No.  If  a  judgment  has  been  rendered  in  the 
case  and  it  is  enforceable  by  way  of  execution  there 
is  no  other  action  based  upon  res  adjudicata,  be- 
cause it  isn't  needed.  [151] 

Q.  By  Mr.  Selvin :  Doctor,  I  am  going  to  show 
you  Plaintiffs'  Exhibit  3  in  this  case,  which  pur- 
ports to  be  the  record  in  the  case  of  the  Bank  for 
Foreign  Commerce  against  the  May  Film  Company, 
and  call  your  attention  to  what  is  marked  page  3, 
and  is  also  marked  page  181,  of  that  record 

A.     Well,  that  is  only  for  the  photograph  copy. 

Q.  In  any  event,  we  identify  the  page  by  the 
number  at  the  top,  which  is  3,  and  in  the  lower 
left-hand  corner  it  bears  the  numerals  181.  There 
is,  on  that  page,  what  purports  to  be  an  agreement, 
a  copy  of  the  agreement  between  Joe  May  and 
Charles  Aussenberg  respecting  the  transfer  of  the 
assignments  of  the  May  Film  Corporation.  You 
have  read  that,  have  you  not? 

A.     Yes,  I  read  this. 

Q.     For  the  purpose  of  my  question  let  us  assume 
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that  this  quotation  is,  in  fact,  the  agreement  between 
Joe  May  and  Aussenberg.  I  call  your  attention  to 
another  page,  which  at  the  bottom  bears  the  num- 
erals 184,  where  there  is  what  purports  to  be  the 
balance  sheet  of  August  15,  1930.  Let  us  [152]  as- 
sume, for  the  purpose  of  my  question,  that  that  was 
in  fact  the  balance  sheet  of  that  date  of  the  May 
Film  Corporation.  Let  us  assume  further  that  Miss 
Johanna  Loewenstein,  the  sole  member  of  the  gov- 
erning body,  approved  this  balance  sheet.  Let  us  as- 
sume further  that  the  agreement  of  which  Miss 
Loewenstein  had  knowledge  and  to  which  she  as- 
sented, according  to  her  testimony  in  this  case,  w^as 
the  agreement  to  which  I  call  your  attention  on 
page  181.  Assuming  all  those  facts  do  you  have  an 
opinion  as  to  whether  or  not  those  facts  would  be 
effective,  under  the  law  of  Germany,  to  transfer  or 
assign  to  Joe  May  the  claim  of  May  Film  against 
Universal'?  A.     I  have  an  opinion. 

Mr.  Hirschfeld:  To  which  we  object,  if  your 
Honor  please,  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial.  The  particular  ground 
that  we  would  like  to  rely  upon  here,  in  addition  to 
the  general  objection,  is  that  it  attempts  to  go  be- 
hind a  judgment.  The  documents  that  have  been 
read  are  contained  within  a  judgment  roll  upon 
which  a  judgment  has  been  rendered  by  a  court  of 
competent  jurisdiction.  The  witness  is  now  asked 
to  decide  whether  or  not  that  judgment  of  that  court 
is  proper. 
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The  Court:  But  unless  that  judgment  is  a  judg- 
ment in  rem,  which  bars  the  persons,  it  may  be 
attacked  collaterally  in  any  proceeding  by  a  person 
who  is  not  a  party. 

Mr.  Hirschfeld:  Of  course,  your  Honor,  we  are 
basing  our  [153]  contention  on  the  theory  that, 
first,  it  is  a  judgment  in  rem. 

The  Court :  I  have  not  yet  decided  that  question 
in  your  favor.  If  I  follow  the  reasoning  of  the 
Ninth  Circuit  Court  of  Appeals,  that  a  judgment 
of  the  court  of  the  United  States  is  not  res  adjudi- 
cata  as  to  outside  parties,  I  shan't  decide  in  your 
favor.  That  second  judgment  determines  that  May 
Film  is  not  a  judgment  creditor,  but  that  Joe  May 
was. 

The  Court:  I  am  not  questioning  it,  but  I  am 
just  saying  that,  because  if  that  judgment  is  a  final 
judgment  which  binds  them  there  is  no  defense  left. 
You  see,  it  is  admitted  that  these  courts  are  courts 
of  competent  jurisdiction  and  it  is  admitted  that 
these  judgments  have  been  rendered. 

Mr.  Hirschfeld:  I  don't  want  to  urge  at  length 
that  objection,  but  I  do  want  it 

The  Court:    To  protect  your  record. 

Mr.  Hirschfeld:  Yes;  so  that  we  could  be  heard 
to  say  we  have  saved  it.  I  simply  ask  for  that  leave, 
to  move  to  strike,  it  being  understood  that  it  is  re- 
versed, when  this  is  further  developed. 

The  Court:    Objection  overruled. 
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Q.  By  Mr.  Selvin:  Will  you  state  what  that 
opinion  is  [154]  and  the  reason  for  it? 

A.  It  is  an  agreement  which  is  only  j)artly 
quoted  here. 

Q.  It  is  only  partly  quoted,  but  it  apparently 
purports  to  be  a  quotation  of  all  that  relates  to  that 
transfer,  does  it  not? 

A.  Yes,  that  is  right.  It  doesn't  say  anything 
about  a  transfer  concerning  the  claim  against  Uni- 
versal from  the  May  Film  A.  G.  to  Joe  May.  It 
says  that  certain  assets,  which  are  necessary  for 
the  new  production,  are  reserved  for  the  company, 
and  that  other  assets  have  to  be — ^well,  it  says, 
"Have  to  be  acquired  by  Joe  May."  The  balance 
sheet  does  not  mention  the  claim  against  Universal, 
either,  but  only  gives  the  figure,  telling  us  to  which 
amounts  they  were  assets  and  to  which  amounts 
they  were  liabilities.  The  balance  sheet,  by  the  way, 
is  an  interim  balance  sheet,  as  is  shown  by  itself. 
In  my  opinion,  and  I  am  pretty  sure  about  that,  I 
would  never  consider  this  as  an  assignment  of  a 
claim — of  a  special  claim  to  Joe  May.  The  second 
part  of  the  question:  I  was  asked,  assuming  the 
fact  to  be  true  that  Miss  Johanna  Loewenstein  has 
agreed  to  this  agreement  between  Mr.  May  and  Mr. 
Aussenberg,  did  this  agreement  constitute  an  as- 
signment— a  transfer  of  the  claim.  I  would  also 
answer  no.  And  I  can  answer,  from  my  long  ex- 
perience,  that   I   have   never   seen   an   assignment 


vs.  Universal  Pictures  Co.,  Inc.  337 

(Testimony  of  E.  O.  F.  Golm.) 
made  by  a  governing  body  of  an  aktiengesellschaft 
in  this  way,  in  consenting  to  an  agreement  thereto 
which,  as  it  is  said,  he  will  refrain  [155]  from  any 
interest  one  person  has  to  acquire  certain  assets 
which  are  not  specifically  named,  the  dubious  as- 
sets. 

Q.  By  Mr.  Selvin:  What,  in  your  opinion,  Dr. 
Golm,  would  be  necessary,  in  addition  to  that  agree- 
ment, the  balance  sheet  and  Miss  Loewenstein's  as- 
sent thereto,  in  order  to  effect  a  transfer  of  the 
claim  to  Joe  May? 

A.  Miss  Loewenstein's  assent  to  this  agreement 
has  the  legal  meaning  that  she,  as  far  as  her  capa- 
city as  the  only  member  of  the  governing  body  is 
concerned,  has  no  objection  to  this  agreement.  It 
can't  mean  anything  else.  Now,  if  she  wants  to 
execute  this  agreement  in  order  to  make  complete 
Mr.  Joe  May's  acquisition,  she  would  have  to  draw 
an  assignment  which  would  read,  for  instance,  ''In 
execution  of  this  agreement  I  hereby  assign  a  claim 
against  Universal  to  Mr.  Joe  May  in  my  capacity 
as  the  only  member  of  the  governing  body." 

Q.  Dr.  Golm,  using  the  term  "judgment  in  rem" 
in  the  sense  of  a  judgment  or  decree,  by  a  court, 
which  is  conclusive  evidence  against  the  entire 
world  of  the  fact  or  facts  [156]  which  it  deter- 
mines or  adjudicates,  is  there  any  such  thing  as  that 
in  the  German  law? 

A.  I  wouldn't  say  that  there  was  no  such  thing 
in  the  German  law,  because  there  might  be  a  judg- 
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ment  concerning  the  status  of  a  person,  such  as 
whether  a  person  is  a  legitimate  child  or  whether  a 
person  is  the  child  of  a  certain  father.  That  would 
be  binding  upon  everybody.  And  if  you  call  that  a 
judgment  in  rem  I  would  say  there  is  such  a  thing. 

Q.  Using  the  term  "judgment  in  rem"  in  the 
sense  in  which  I  have  indicated,  would  a  judgment 
in  Germany  between  two  parties,  declaring  one  of 
them  rather  than  the  other  to  be  the  owner  of  a  cer- 
tain claim,  be  a  judgment  in  rem? 

A.  There  would  be  no  doubt  that  it  could  never 
be  a  judgment  in  rem.    Never,  under  no  conditions. 

Q.  The  judgment  of  the  Landgericht,  which  is 
in  evidence  here  as  part  of  Plaintiff's  Exhibit  1, 
that  is  the  judgment  between  the  Bank  for  Foreign 
Commerce  and  May  Film 

A.  Yes,  I  know  this  judgment,  because  I  trans- 
lated it. 

Q.  In  your  opinion  is  that  judgment  a  judgment 
in  rem,  using  the  term  "judgment  in  rem"  in  the 
sense  which  I  have  indicated? 

Mr.  Hirschf eld :  We  object  to  that  on  the  ground 
it  is  incometent,  irrelevant  and  immaterial. 

The  Court:     Overruled. 

A.  This  judgment  is  a  declaratory  judgment 
which  says  that  a  claim,  the  claim  against  Univer- 
sal, is  owned  by  [157]  Joe  May — or  it  says,  "Is 
hereby  established  that  this  claim  is  owned  by  Joe 
May,"  it  is  rendered  in  a  lawsuit  between  the  Bank 
for  Foreign  Commerce  and  the  May  Film  A.  G., 
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which  was  represented  by  its  liquidator.  It  cre- 
ates law  only  between  the  two  litigant  parties,  and 
nobody  else  is  bound  to  this  establishment.  It  is  a 
declaratory  judgment  which  has  effect  only  between 
the  two  litigant  parties. 

Q.  Does  that  judgment  have  any  effect,  under 
German  law,  as  in  any  way  affecting  or  concluding 
the  rights,  duties  or  obligations  of  the  claim  re- 
specting that  judgment"? 

A.  No,  it  would  not.  And  for  my  answer  refer 
to  the  answer  to  the  former  question. 

Q.  Would  that  judgment  in  Germany  have  the 
effect  of  precluding  or  preventing  Universal  from 
contesting  or  challenging  the  fact  of  an  assiginnent 
having  been  made  ? 

Mr.  Hirschfeld:  We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial. 

The  Court:     Overruled. 

A.  It  would  never  prevent  Universal  from  do- 
ing so. 

Q.  (By  Mr.  Selvin) :  If  I  understand  your 
opinion  correctly,  then,  in  so  far  as  Universal  is 
concerned,  the  question  of  whether  or  not  there  was 
an  effective  transfer  of  the  claim  from  May  Film  to 
Joe  May  is  in  no  way  concluded  or  affected  by  that 
judgment? 

A.  This  judgment  concerns  the  relationship  be- 
tween the  Bank  for  Foreign  Commerce  and  the  May 
Film  A.  G.,  and  to  that  extent  [158]  it  establishes 
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that  the  claim  is  owned  by  Joe  May.     That  is  the 

meaning  of  this  judgment. 

The  Court :  Let  me  ask  you  this  question,  in  the 
light  of  what  you  have  just  stated:  Assume  that 
the  Universal  Corporation  had  paid  the  money  to 
Joe  May 

A.    Yes. 

The  Court :     could  Joe  May,  upon  the  record 

of  the  judgment  in  the  first  case,  enter  a  satisfac- 
tion of  the  judgment  with  the  court  upon  presenta- 
tion of  a  receipt  from  Joe  May  *? 

A.  This  judgment  was  rendered  in  favor  of  May 
Fihn  A.  G. 

The  Court:     Yes. 

A.  So  in  order  to  pay  this  judgment  it  would 
have  to  be  proved  that  after  this  judgment  was 
rendered  or  before  it  was  rendered  a  legal  succes- 
sion from  May  Film  to  Joe  May  was  executed; 
otherwise  there  wouldn't  be  any  satisfaction  as  to 
this  judgment. 

The  Court:  There  is  such  a  thing  as  what  is 
called  satisfaction  of  judgment  of  record  in  Ger- 
man law,  is  there  not,  either  by  execution  or  volun- 
tary payment"?  Suppose  execution  is  levied  and 
pa^Tnent  is  made.  There  is  a  notation  that  this  is 
paid  out? 

A.  There  is  a  receipt  and  a  party  who  made  the 
payment  is  entitled  to  claim — now,  I  come  back  to 
my  word  "vollstreckungsklausell".  The  party  who 
made  the  payment  has  a  right  to  claim — to  be  given 
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this  judgment  containing  the  [159]  writ  of  execu- 
tion, and  without  the  writ  of  execution  no  execution 
would  ever  be  possible  again.     This  protects  the 
party  against  an  execution  for  the  second  time. 

The  Court:  Without  an  entry  of  such  a  satis- 
faction in  favor  of  the  Universal  Company,  show- 
ing payment  to  the  May  Film  Company,  would  the 
Universal  Company  be  protected  against  a  possible 
execution  being  levied  in  the  name  of  the  Aktienge- 
sellschaft,  by  the  attorney  who  represented  them, 
in  execution  of  any  assets  they  may  find  in  Ger- 
many? 

A.  Universal  could  have,  as  we  call  it,  exceptio 
doli.  It  could  say,  "The  May  Film  A.  G.  repre- 
sented by  its  liquidator,  tries  to  enforce  an  execu- 
tion, a  judgment,  which  in  another  trial,  in  which 
this  same  liquidator  was  a  party,  was  considered, 
not  to  belong  to  the  liquidator. ' ' 

The  Court:     That  is,  the  liquidator? 

A.     Yes. 

The  Court:  In  other  words,  they  would  be  pro- 
tected against  the  liquidator  because  of  this  judg- 
ment? 

A.  They  would  be  protected  against  the  liquida- 
tor because  of  this  judgment,  but  not  as  far  as  the 
procedure  is  concerned.  They  have  to  institute  a 
new  trial  asserting  that  the  procedure  is  against 
bonos  mores. 

The  Court:     Yes. 

Q.  (By  Mr.  Selvin) :  But  in  the  absence  of 
such  a  procedure  May  Film  could  execute  the  judg- 
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ment,  notwithstanding  payment  to  Joe  May?  [160] 

A.     Ob,  surely. 

Q.  Suppose,  Dr.  Golm,  that  as  against  Universal 
Joe  May  should  claim  that  he  is  the  owner  of  the 
judgment.  Would  Universal  be  precluded  from 
denying  that  he  is  the  owner,  by  virtue  of  the  judg- 
ment between  the  Bank  and  May  Film  ? 

A.  No.  As  I  said  before,  this  is  a  judgment 
between  the  Bank  for  Foreign  Commerce  and  the 
May  Film  A.  G.,  in  liquidation,  and  only  binding 
upon  these  two  parties,  and  not  protecting  Univer- 
sal against  the  claim  of  Joe  May. 

Q.  Is  there  any  difference  in  the  law  of  Germany 
between  what  is  called  a  guarantor  and  what  is 
called  a  surety? 

A.  Well,  the  translation  of  our  German  word 
which  defines  a  surety,  which  means  a  surety,  is 
very  often  given  as  a  guarantor ;  but  in  German  law 
suretyship  is  a  special  type  of  a  contract  related  to 
other  types  of  contracts,  through  which  a  person 
may  assume  the  responsibility  to  guarantee  a  cer- 
tain obligation,  a  certain  success.  But  a  guaranty 
is  not  the  same,  always  in  German  law,  as  a  surety- 
ship. 

Q.     What  is  the  difference  between  the  two? 

A.  The  suretyship  is  exactly  and  precisely  de- 
fined in  Section  765,  I  believe,  of  the  German  Civil 
Code,  and  it  says:  "By  the  contract  of  suretyship, 
the  surety  obligates  himself  to  the  creditor  of  a 
third   party   to   answer   for   the   obligation   of  the 
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latter."  That  means,  in  other  words,  that  the 
suretyship  is  always  an  accessory  to  the  obliga- 
tion [161]  of  the  principal  debtor  and  that  a  surety 
promises  to  be  liable  for  this  obligation  and  that  he 
could  be  made  liable  in  case  the  principal  debtor 
doesn't  pay.  A  guaranty  means  garentie-verspre- 
chen,  or  we  should  say  the  promise  of  a  guarantee 
means  that  the  person  who  guarantees,  who  under- 
takes the  guaranty,  wants  to  guarantee  a  certain 
success.  A  guaranty,  for  instance,  might  be  taken 
for  an  argeement  which  later  on  is  not  to  be  found 
valid  by  the  court.  In  this  case  the  guaranty  exists, 
nevertheless,  but  the  suretyship  would  not  exist. 
Because  the  obligation  of  the  principal  debtor  is  not 
valid  the  suretyship  could  not  be  valid,  either.  So 
we  wouldn't  use  the  word  "guaranty"  for  the  Ger- 
man word  ''burgschaft",  which  is  suretyship. 

Q.     That  is  the  German  word  for  suretyship? 

A.     Yes. 

Q.     What  is  the  German  word  for  guaranty? 

A.     Garentie  or  garentie-versprechen. 

Q.  Is  there  any  difference  between  those  two 
forms  of  obligation  with  respect  to  the  rights  of  the 
guarantor  or  the  surety,  as  the  case  may  be,  to  have 
transferred  to  him,  by  operation  of  law,  the  claim 
of  the  principal  creditor  against  the  debtor? 

A.  There  are  many  differences.  For  instance, 
if  the  obligation  of  the  principal  creditor  is  not 
legally  valid  the  guaranty  exists,  but  not  the  surety- 
ship.    Another  difference  is  what  was  quoted  by 
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one  of  the  counsel  of  the  [162]  plaintiff  party  the 
other  day,  Section  774  of  the  German  Civil  Code. 
This  is  a  provision  which  applies  for  suretyship 
only,  not  for  contract  obligations,  which  have  a 
certain  relation  or  resemblance  to  a  suretyship 
without  being  a  suretyship ;  stated  by  the  Supreme 
Court  many  times. 

Q.  Let  us  assume  that  A  becomes  the  guarantor 
of  an  obligation  which  X  owes  to  Y — becomes  a 
guarantor,  now,  in  the  strict  sense  in  which  you 
have  used  it,  and  not  a  surety — and  that  when  that 
obligation  from  X  to  Y  becomes  due  that  A,  the 
guarantor,  pays  it.  Does  A,  by  virtue  of  the  pay- 
ment, succeed  to  any  of  the  rights  of  Y  against  X? 

A.  I  understand  in  that  question  that  you  don't 
want  to  use  the  word  ''guarantor"  in  translation  of 
the  German  word  "burge"  in  the  same  sense  as 
surety  ? 

Q.     That  is  right. 

A.  Then  this  guarantor  would  not  acquire  it, 
because  it  is  an  independent  obligation.  This  Sec- 
tion 774  is  applicable  to  cases  of  surety  only. 

Q.  And  would  the  same  answer  be  true  with  re- 
spect to  any  securities  which  the  principal  creditor 
held  as  to  his  claim? 

A.  If  the  claim  is  not  transferred  the  security 
is  not  transferred  either. 

The  Court:  Is  the  conduct  of  surety  made  con- 
temporaneous with  the  main  contract  of  surety? 

A.     Not  necessarily.  [163] 
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The  Court:     Not  necessarily? 

A.  Not  necessarily.  It  can  be  made  any  time^ 
before  or  later. 

The  Court:  The  contract  of  guarantor,  then  as 
I  understand,  the  surety  becomes  liable  primarily 
with  the  main  obligor? 

A.  There  are  two  types  of  surety.  The  surety 
can  assume  a  suretyship,  as  a  principal  debtor;  we 
call  it  "selbstschuldnerische  burgschaft";  or  the 
ordinary  type  of  suretyship,  which  is  liable  only  in 
the  case  that  an  execution  against  the  principal 
debtor  has  been  attempted,  but  without  success,  in 
certain  cases  where  it  isn't  necessary  to  try  an 
execution,  where  it  is  already  known  that  the  prin- 
cipal debtor  is  frustra  excussus. 

Q.  (By  Mr.  Selvin)  :  I  am  going  to  call  your 
attention  to  page  5  of  Plaintiff's  Exhibit  10,  which 
is  the  deposition  of  Erich  Lenk,  and  call  your  at- 
tention to  the  answer  to  the  question,  "And  will 
you  tell  us,  please,  what  arrangements  were  made 
in  regard  to  this  particular  loan  for  collateral  in 
favor  of  your  bank?"  Will  you  read  Mr.  Lenk's 
answer.  Dr.  Golm? 

A.     I  did  not  see  this  before. 

Q.     Will  you  read  it  now? 

A.     Yes.    Mr.  Lenk's  answer? 

Q.  Mr.  Lenk's  answer.  Have  you  read  it  to 
yourself?  A.     Mr.  Lenk  says [164] 

Q.  Just  a  moment.  Have  you  read  it  to  your- 
self? A.     Yes. 
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Q.  From  those  facts,  or  from  those  purported 
facts  which  Mr.  Lenk  testifies  to,  is  it  possible  to 
determine  whether  the  relationship  between  Mandl 
and  the  Bank  for  Foreign  Commerce  was  that  of 
burgschaf t  or  that  of  garentie  '^ 

A.  It  isn't  clear,  because  he  uses  the  English 
term  "guaranty"  and  speaks  about  a  personal 
guaranty  of  his  wife,  a  stamp  collection,  and  then 
he  adds  "unlimited  guaranty  of  Mr.  Fritz  Mandl. 
And  furthermore,  the  assignment  of  a  claim."  But 
it  doesn't  say  anything  as  to  which  type  of  guaranty 
or  suretyship  it  was. 

The  Court:  Does  that  notice,  in  German,  to 
Universal,  which  is  part  of  Plaintiffs'  Exhibit  5, 
throw  any  light  on  it? 

Q.  (By  Mr.  Selvin)  :  You  can  read  this  and 
see  if  there  is  anything  in  there  that  indicates 
whether  the  relationship  between  Mandl  and  the 
Bank  was  burgschaft  or  garentie-versprechen.  That 
is  the  letter  which  is  part  of  Plaintiffs'  Exhibit  5. 

A.     You  mean  here? 

Q.     Well,  read  the  whole  letter. 

A.  This  letter  has  two  parts.  The  first  part  is 
a  quotation  of  a  document  made  out  by  Mr.  Joe 
May  personally,  and  there  he  says  that  the  claim  is 
formally  owned  by  May  [165]  Film,  but  essentially 
or  materially  owned  by  himself,  and  that  he  assigns 
this  claim  to  the  full  extent  and  with  all  interest  to 
the  Bank.  And  then  the  Bank  goes  on  and  says, 
"As  a  further  security  for  our  claim  we  have,  as 
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surety" — they  use  the  German  word  burgschaft — 
*'we  have  a  suretyship  undertaken  by  Mr.  Fritz 
Mandl."  Then  they  go  on  and  say  that  since  Mandl 
paid  there  was  a  transfer.  This  speaks  about  a 
suretyship  of  Fritz  Mandl,  but  not  about  a  surety- 
ship assumed  by  Mr.  May. 

Q.  Would  the  nature  of  the  relationship  between 
Mr.  May  and  the  Bank  have  any  effect  on  the  ques- 
tion of  whether  or  not  Mr.  Mandl  succeeded  to  the 
claim  against  Universal? 

A.  The  question  is  this,  as  far  as  I  understand: 
I  have  to  assume  the  fact  to  be  true  that  this  claim 
against  Universal,  together  with  the  assignment, 
was  given  as  security  or  assigned  or  in  some  way 
transferred  to  the  Bank  by  Mr.  May "? 

Q.     Yes,  assume  that. 

A.  So  if  Mr.  May  undertook  a  suretyship  the 
question  as  to  whether  there  was  a  transfer  by 
virtue  of  law  is  to  be  answered  in  a  different  way 
than  if  he  had  not  assumed  a  suretyship,  but  had 
some  kind  of  a  guaranty  or  some  kind  of  an  inde- 
pendent obligation  toward  the  Bank. 

Q.  Is  there  anything  in  this  letter,  which  is  part 
of  Plaintiffs'  Exhibit  5,  which  indicates  that  Mr. 
May  assumed  one,  rather  than  the  other,  form  of 
obligation  [166] 

A.  It  only  says  that  suretyship  was  assumed  by 
Mr.  Mandl.  If  this  leads  to  the  conclusion  that 
suretyship  was  assumed  by  Mr.  May,  I  don't  dare 
say  it. 
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Q.  In  other  words,  there  is  nothing  in  this  letter 
to  indicate  what  Mr.  May's  relation  was 

A.     No. 

Q.     because  this  letter  from  the  Bank  for 

Foreign  Commerce  to  Universal,  which  is  part  of 
Plaintiffs'  Exhibit  5 — you  have  read  that  letter  in 
its  entirety? 

A.     Yes,  I  read  it  right  now. 

Q.  Is  that  letter  by  itself  effective,  under  Ger- 
man law,  as  a  transfer  or  assignment  of  a  claim  to 
Mandl  against  Universal  % 

A.  It  isn't.  This  letter  states  certain  facts,  and 
then  it  comes  to  the  conclusion  that  according  to 
German  law,  in  this  special  section  mentioned  here, 
that  there  was  a  transfer,  by  virtue  of  operation  of 
law,  to  Mr.  Mandl.  Then  it  says,  "Therefore,  also, 
the  claim  assigned  to  us  against  Universal,  amount- 
ing to  Reichsmarks  50,000  and  interest  is  'uber- 
gegangen'  ".  That  means  "has  gone  over  by  opera- 
tion of  law."  They  don't  say  "assigned."  It  is 
"ubergegangen"  to  Mr.  Mandl.  They  give  the  jurid- 
ical opinion  about  this  action  and  then  they  come 
to  the  conclusion  that  after  this  Universal  must  pay 
to  Mandl  in  order  to  be  freed  from  the  obligation 
which  is  concerned  by  the  judgment.  [167] 

Q.  Assuming  that  the  facts  recited  in  that  letter 
are  by  themselves  insufficient  to  effect  a  transfer, 
by  operation  of  law,  from  the  Bank  to  Mandl,  would 
the  letter  be  treated  or  considered,  under  German 
law,  an  assignment  or  transfer? 
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A.  No,  it  isn't  an  assignment.  It  doesn't  pre- 
tend to  be  an  assignment.  It  only  says  there  was 
an  operation  of  law  and,  therefore,  Mandl  is  now 
the  legitimate  creditor. 

The  Court :     Is  it  a  notice  of  assignment  ? 

A.  It  is  a  notice  not  of  assignment,  but  of  a 
transfer  by  law,  so  that  Universal  would  be  pro- 
tected. If,  on  the  basis  of  this  notice.  Universal 
would  pay  to  Mandl,  Universal  would  be  pro- 
tected  

The  Court:     By  the  bank? 

A.  by  the  bank,  but  not  by  any  other  credi- 
tor who  claims  rights  against  Universal. 

The  Court:  In  other  words,  it  is  an  admission 
against  interest,  that  if  the  debtor  paid  out  money 
he  would  be  protected? 

A.  Yes.  If  the  former  creditor  says,  "I  am  no 
longer  your  creditor,  but  another  person  is  your 
creditor  and  I  want  you  to  pay  for  this,"  then  he 
could  never  later  unclaim  that.  [168] 

Q.  (By  Mr.  Selvin) :  But  pajanent  and  re- 
liance on  that  letter  would  be  protection  for  Uni- 
versal only  as  against  the  Bank? 

A.  Against  a  new  claim  of  the  bank,  since  the 
bank  itself  gives  notice  that  "We  are  no  longer 
creditor  but  that  Fritz  Mandl  is  creditor."  How 
could  the  bank  come  and  claim  it  again? 

Q.  But  it  could  not  be  protection  against  any- 
one else?  A.     Never. 
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Q.  Suppose  that  upon  receipt  of  this  letter 
Mandl  demanded  payment  of  Universal.  Would 
this  letter  in  any  way  preclude  or  conclude  Uni- 
versal from  contesting  the  fact  that  Mandl  did  not 
become  the  owner  of  the  claim? 

A.  It  would  not,  for  this  one  reason  alone :  That 
the  Bank  says  Mandl  has  become  the  creditor  by 
operation  of  law.  And  if  Universal  wants  to  con- 
test that  operation  of  law  and  say,  "The  Bank 
made  an  erroneous  statement.  There  wasn't  any 
operation  of  law,"  this  right  is  always  reserved. 

The  Court:  Let  me  ask  one  other  question.  If, 
in  addition  to  the  assignment  of  the  claim,  they  also 
took  other  pledges  or A.     Securities'? 

The  Court:     Sort  of  securities 

A.     Yes. 

The  Court:     what  is  there  in  that  letter  to 

indicate  that  those  securities  had  been  valueless  and 
that  the  entire  claim  was  satisfied  through  the  pay- 
ment by  MandH  [169] 

A.  There  is  no  indication  as  to  the  other  securi- 
ties and  their  value,  and  they  don't  say  even  what 
amount  it  is.  They  only  say,  "We  have  been  satis- 
fied by  Mandl  and,  therefore,  the  claim" — which 
was  a  security;  at  least,  economically  speaking,  a 
security.  They  also  speak  about  an  assignment, 
which  is  quite  different  from  security.  But  secur- 
ity, for  our  purpose, — "has  been  transferred  by 
operation  of  law  to  Mandl.     They  don't  say  any- 
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thing  about  the  other  security  or  whether  they  have 

attempted  to  seek  satisfaction  out  of  it. 

The  Court:  Could  anybody  on  behalf  of  May 
Film  claim,  in  the  face  of  this  record,  that  Mandl 
did  not,  in  fact,  pay  full  value  and  that  the  Bank 
discounted  the  claim  without  authority  and  that 
they  also  sold  the  stamp  collection  and  other  things 
to  satisfy  their  debt,  so  as  to  raise  the  question 
whether,  as  against  them,  Universal  had  the  right 
to  pay  the  full  amount  of  the  claim  to  Mandl  % 

A.  Your  Honor,  in  order  to  answer  this  question 
I  have  to  say  first,  that  assuming  there  is  an  opera- 
tion of  law,  the  claim  of  the  creditor  only  can  be 
transferred,  and  not  the  claim  which  was  assigned 
to  the  creditor.  The  claim  of  the  creditor,  and  only 
to  the  amount  to  which  there  is  regress  by  the  pay- 
ing surety  "burge",  or  whatever  it  is,  against  the 
person  who  is  liable  for  it.  But,  for  instance,  if 
the  bank  had  this  claim,  50,000  marks — now,  I  just 
make  an  instance  —  and  Mandl  paid  25,000 
marks [170] 

The  Court:     Yes. 

A.  Then,  if  there  was  a  transfer  of  law — by 
operation  of  law,  it  could  have  taken  place  only  to 
the  amount  of  25,000  marks. 

The  Court:     Pro  tanto. 

A.  Yes.  Because  the  law  says,  that  in  so  far  as 
a  surety  satisfies  the  creditor  the  demand  of  the 
creditor  is  transferred  to  him.  So  if  a  surety  only 
pays  a  part  of  the  remainder  of  the  balance  of  a 


352  John  Luhring,  et  al. 

(Testimony  of  E.  O.  F.  Golm.) 
debt,  then  only  to  this  amount  the  claim  of  the 
creditor  is  transferred,  and  only  to  the  amount  to 
which  the  claim  is  transferred  he  could  seek  satis- 
faction out  of  any  security,  if  there  was  a  security. 
But  here,  I  would  never  say  there  was  one. 

Q.  (By  Mr.  Selvin) :  With  respect  to  what 
passes  to  the  paying  surety,  under  those  circum- 
stances, is  there  any  difference  in  the  German  law 
between  a  claim,  let  us  say,  which  is  given  to  the 
principal  creditor  by  way  of  lien,  and  a  claim  which 
is  absolutely  assigned  to  the  principal  creditor,  but 
as  security  for  the  debt  ? 

A.  There  is  a  very  decided  difference,  as  laid 
down  by  [171]  the  Supreme  Court  in  a  decision  in 
Volume  89,  in  Section  774  of  the  German  Civil  Code. 

Mr.  Hirschfeld:  I  would  rather  you  not  quote 
the  German  law,  until  there  is  some  foundation  laid 
for  that  particular  case,  to  show  the  jurisdiction,  to 
show  whether  it  is  applicable. 

Mr.  Selvin:  I  didn't  know  you  had  to  show  the 
jurisdiction  of  the  Supreme  Court  to  cite  one  of  its 
opinions  as  a  precedent. 

The  Court :  No.  He  is  merely  citing  an  opinion 
of  the  court. 

Mr.  Hirschfeld:  But  shouldn't  there  be  more 
than  just  an  isolated  opinion.  We  will  object  on 
the  ground  that  it  is  incompetent,  irrelevant  and 
immaterial.  It  is  interesting,  I  admit,  but  it  isn't 
material. 


vs.  Universal  Pictures  Co.,  Inc.  353 

(Testimony  of  E.  O.  F.  Golm.) 

The  Court:  Without  in  any  way  assuming  that 
this  opinion,  which  the  witness  is  about  to  quote,  is 
binding  upon  the  lower  court,  it  is  nevertheless 
entitled  to  weight  as  coming  from  a  German  court 
in  high  standing,  and  in  opinions  which  are  pub- 
lished. This  witness  may  give  them  to  support  his 
own  opinion. 

A.  Your  Honor,  I  didn't  want  to  say  that  this 
opinion  is  binding  in  any  way,  but  only  to  add  that 
this  opinion  has  great  weight  on  others.  [172] 

Mr.  Hirschfeld:  Since  your  Honor  will  not  en- 
tertain the  objection  that  he  may  not  use  it,  I  won- 
der if  we  might  have  the  book  and  page  and  year? 

The  Witness:  Yes.  May  I  just  have  it  for  a 
minute,  in  order  to  express  my  opinion,  and  then 
give  it  to  him? 

The  Court:  The  volume  here  comes  from  our 
own  library. 

The  Witness:  It  is  an  official  collection  of  de- 
cisions of  the  German  Supreme  Court. 

The  Court:  It  is  Volume  89  of  the  Entschei- 
dungen  des  Reichsgerichts,  New  Series.  You  have 
the  page? 

The  Witness:  I  think  I  had  it,  but  I  am  not 
quite  sure.     I  think  it  is  193. 

Mr.  Hirschfeld :    And  the  year  ?  [173] 

The  Court:     1917. 

A.  This  is  the  decision.  It  starts  on  page  193, 
and  the  part  which  I  was  referring  to  is  on  page  195. 

The  Court :     Give  us  the  substance  of  it. 
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A.  The  substance  is  that  Section  774,  which 
deals  with  a  transfer  by  virtue  of  law  to  a  paying 
surety,  is  not  applicable  in  cases  where  there  was 
not  a  security,  a  lien  mortgage  or  other  type  of 
security,  but  a  real  assignment.  And  the  decision 
states — and  I  may  add  that  that  is  my  opinion.  I 
agree  with  this  decision. — It  states  that  in  such 
case  where  there  is  a  real  assignment  given  by  any 
kind  of  a  guarantor,  surety  or  debtor,  but  not  a 
lien  or  other  type  of  security,  there  exists  only  an 
obligation  of  the  creditor  after  his  satisfaction  to 
reassign  this  claim  or  to  transfer  it  to  anybody  else ; 
but  that  there  is  never  operation  of  law  taking 
place,  as  in  case  of  Section  774  and  401  and  426, 
which  is  quoted  in  774.  So  it  states  that  there  is 
only  an  obligation.  To  answer  Mr.  Selvin's  ques- 
tion, I  would  say  that  in  this  case,  where  there  was 
a  real  assignment  of  a  claim  given  by  Mr.  Joe  May 
to  the  Bank,  and  the  Bank  was  completely  satisfied, 
the  Bank  was  under  the  obligation  to  free  this  claim 
and  to  reassign  it  either  to  Joe  May  or  maybe  to 
Fritz  Mandl,  if  the  facts  are  correct,  but  that  there 
was  no  operation  of  law  transferring  this  claim  to 
Mr.  Mandl.  It  is  different  from  the  security  men- 
tioned in  Section  401  and  other  security  and  the 
re-  [174]  assignment. 

Q.  (By  Mr.  Selvin)  :  Referring  once  more  to 
Plaintiffs'  Exhibit  5,  that  part  of  it  which  consists 
of  the  letter  of  February  12,  1936,  you  will  find 
there  on  the  first  page  quoted  what  purports  to  be 
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an  assignment  from  Joe  May  to  the  Bank  of  the 

claim  against  Universal. 

A.  They  use  the  word  ^'abtretung."  The  Latin 
"word  is  "cessio".  That  means  an  assignment,  or 
in  German,  "abtretung." 

Q.  What  I  mean,  this  letter  quotes  what  the 
Bank  says  was  such  an  assignment.  Assuming  that 
assignment  was  executed — and  you  understand  it 
is  my  contention  that  that  is  no  evidence  of  the  fact 
that  it  was  executed — but  assuming  that  was  exe- 
cuted, is  or  is  not  that  a  real  assignment,  as  you 
have  used  that  phrase  in  the  answer  last  given  *? 

A.  Yes,  surely,  because  he  says,  "I  herewith 
assign  the  aforementioned  claim  based  upon  the 
judgment,  to  its  full  extent  and  with  every  interest 
or  accessory  claims,  to  the  Bank  for  Foreign  Com- 
merce. ' ' 

The  Court:  Then,  as  I  gather  the  substance  of 
your  statement  relating  to  this,  it  is  this:  That  Joe 
May,  having  made  an  actual  assignment,  as  con- 
tradistinguished from  any  assignment  by  operation 
of  law A.     Yes. 

The  Court:  Then,  before  Mandl  could  acquire 
any  right  there  would  have  to  be  a  direct  assign- 
ment from  the  Bank  to  him,  and  not  a  mere  opera- 
tion by  payment  of  the  debt;  is  [175]  that  correct'^ 

A.  That  is  correct,  your  Honor.  If  May  makes 
an  assignment  to  the  Bank  there  was  no  operation 
by  virtue  of  law,  but  the  Bank  was  under  the  obli- 
gation  to   assign  this  claim,   after  the   Bank   was 
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satisfied,  to  Mandl  who  paid,  or  to  May.     This  de- 
pends on  other  reasons.    But  at  any  rate,  this  claim 
remained  in  the  ownership  of  the  Bank  as  long  as 
it  wasn't  assigned  by  the  Bank. 

Q.  (By  Mr.  Selvin)  :  Assuming,  Dr.  Golm,  that 
in  some  way  there  was  a  transfer,  by  operation  of 
law,  of  the  claim  against  Universal,  from  the  Bank 
to  Mandl  by  reason  of  the  fact  that  Mandl  paid  the 
May  Film  indebtedness  to  the  Bank.  I  think  you 
have  already  testified  that  the  transfer  by  operation 
of  law  would  only  be  in  so  far  as  he  paid,  that  is, 
his  pro  tanto  transfer.  A.     That  is  right. 

Q.  Let  us  assume  that  the  claim,  which  so 
passes  by  operation  of  law,  is  a  claim  which  in  turn 
was  assigned  to  the  Bank,  by  way  of  security,  for 
the  suretyship  or  burgeschaft  of  Joe  May  of  the 
same  principal  debt;  that  there  was  no  agreement 
between  Joe  May  and  Mandl  as  to  what  their  re- 
spective liability  should  be,  as  between  themselves, 
in  respect  of  their  assurance  of  the  principal  debt. 
To  what  extent,  if  at  all,  would  the  security  put  up 
by  Joe  May  pass,  by  operation  of  law,  to  Mandl? 
That  is,  assuming  it  did  pass,  to  what  extent  would 
it  pass?  [176] 

A.     It  would  mean  ''mitburgen",  co-sureties. 

Q.     Let's  say  co-sureties. 

A.  Co-sureties.  The  co-sureties  are  indebted  in 
their  relation  to  each  other  in  equal  parts.  They 
are  joint  debtors.  This  follows  from  Section  774, 
paragraph  2,  in  connection  with  Section  426.     In 
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other  words,  the  relation  between  Mandl  and  May 
would  be  that  Mandl  would  have  acquired  the  right 
to  claim  contribution  from  May.  They  both  would 
be  liable  to  equal  parts.  That  May  had  to  pay  half 
of  the  part  which  Mandl  had  paid,  and  to  this  part 
was  liable  to  pay  contribution  to  Mandl.  So,  as  far 
as  the  security  was  given  by  Joe  May  to  the  Bank, 
and  assuming  the  fact  to  be  true  that  there  was 
an  operation  of  law  through  which  this  security 
passed,  it  would,  so  far  as  the  relation  between 
Mandl  and  May  is  concerned,  only  have  the  effect 
that  now  Mandl  was  entitled  to  claim  contribution 
to  the  half  from  May,  and  to  this  extent  seek  satis- 
faction out  of  the  security. 

Q.  Then,  translating  that,  if  we  can,  into  actual 
figures,  let  us  assume  that  the  indebtedness  of  May 
Film  to  the  Bank  was  80,000  marks;  let  us  assume 
that  May  Film  paid  40,000  on  that  indebtedness  and 
that  Mandl  paid  the  other  40,000.  Let  us  assume 
that  Joe  May  and  Mandl  were  co-sureties  in  respect 
of  May  Film's  obligation  to  the  Bank.  Then,  upon 
Mandl's  payment  of  40,000  marks — well,  there  is 
one  other  assumption  we  have  to  make.  That  is, 
that  [177]  there  was  given  to  the  Bank,  by  Joe  May, 
as  security,  a  claim  against  Universal  in  the  prin- 
cipal sum  of  50,000  marks? 

A.     Not  by  assignment? 

Q.     Not  by  assignment,  but  by  way  of  lien. 

A.     Yes. 
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Q.  We  will  assume  that  which  is  contrary  to  the 
evidence,  but  we  will  assume  that  upon  Mandl's 
payment  of  40,000  marks  there  was  transferred  to 
him  the  claim  against  Universal,  which  was  put  up 
by  way  of  lien.  To  what  extent  would  he  be  en- 
titled to  resort  to  that  claim  in  satisfaction  of  the 
amount  that  he  paid"? 

A.  I  have  to  assume  that  the  debt  was  80,000 
marks  and  was  paid  to  the  amount  of  40,000  marks  ? 

Q.     By  Mandl.  A.    By  Mandl. 

Q.    Yes. 

A.  Then  only  to  this  amount,  at  the  utmost, 
could  transfer  of  the  creditor's  claim  be  taken  in 
consideration,  because  the  claim  didn't  exist  to  a 
higher  amount  any  longer.  And  as  far  as  the  rela- 
tion between  May  and  Mandl  was  concerned,  Mandl 
would  be  entitled  to  claim  contribution  to  the  half 
of  this  amount  from  May.  And  to  half  of  this 
amount  the  security  would  be  a  security  for  this 
claim  of  contribution.  And  on  the  question  of  the 
relation  to  the  principal  debtor [178] 

Q.  All  right.  Let  us  not  get  that  far  for  the 
moment.  Then,  so  far  as  his  right  to  satisfy  his 
claim  against  Joe  May's  security  is  concerned,  it 
would  be  limited  to  the  right  of  his  contribution 
against  Joe  May?  A.     Against  Joe  May. 

Q.  That  would  be,  on  the  assumed  facts,  20,000 
marks  ? 

A.     In  so  far  as  Mr.  May  is  concerned. 
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Q.  To  what  extent,  then,  could  he  enforce  his 
claim  against  Universal,  if  it  is  by  virtue  of  that 
fact? 

A.  By  virtue  of  this  fact,  the  relation  between 
Mandl  and  Joe  May  wouldn't  be  the  only  decisive 
one,  because  there  is  also  the  principal  debtor  which 
has  to  be  considered.  And  against  the  principal 
debtor  the  claim  is  still  in  existence,  following  this 
assumption,  to  the  amount  of  40,000  marks,  and 
would  be  transferred  to  Mandl,  to  this  amount, 
against  the  principal  debtor. 

Q.  Then,  assuming  that  the  whole  debt  to  the 
Bank  was  paid,  part  was  paid  by  Mandl,  the  other 
was  paid  by  May  Film? 

A.  Then  Mandl,  in  this  case,  would  have  paid 
40,000  marks  and  would  have  acquired  the  claim 
of  the  principal  creditor,  to  the  amount  of  the 
40,000  marks,  against  the  principal  debtor. 

Q.     May  Film?  A.     May  Film,  yes. 

Q.  To  what  extent  could  he  resort  to  the  claim 
against  [179]  Universal? 

A.  There  is  a  question  that  is  doubtful.  In  this 
case  the  fact,  which  you  ask  me  here  to  assume  to 
be  true,  is  that  the  security  was  put  up  by  Joe  May 
and  not  by  the  principal  debtor. 

Q.     That  is  right. 

A.  There  arises  the  question  as  to  whether  the 
security,  which  was  put  up  not  by  the  principal 
debtor,  but  by  a  third  person,  is  also  transferred 
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by  operation  of  law.     The  question  is  contested  in 

German  law. 

Q.  Let  us  assume  it  is  transferred  by  operation 
of  law. 

A.  Then  he  would  acquire  the  claim  to  the 
amount  of  40,000  marks  and,  also,  the  security  would 
be  liable  to  this  extent. 

Q.     If  it  passes  by  operation  of  law? 

A.     Yes. 

Q.     I  understand  that  is  a  question 

A.     which  is  contested.     And  the  answer  to 

this  question  depends  upon  the  relation  of  the  third 
person  to  the  creditor,  whether  it  was  a  real  surety 
or  whether  he  guaranteed  his  own  obligation.  For 
instance,  if  the  third  person  says,  "I  am  liable  for 
this  obligation,  and  as  security  for  my  obligation  I 
give  you  this  claim,"  then  there  wouldn't  be  the 
same  legal  consequence  as  in  the  other  case. 

Q.     What  would  be  the  difference  ?  [180] 

A.  As  I  said  before,  the  suretyship  is  strictly 
an  accessory,  but  there  could  be  a  guaranty  or  an 
independent  obligation  of  the  third  person.  And 
if  the  third  person  undertakes  an  independent  obli- 
gation and  gives  a  security  this  security  can  never 
pass  to  the  paying  suretyship. 

Q.  In  other  words,  if  Joe  May  put  up  the  claim 
against  Universal,  as  security  for  his  own  obliga- 
tion, rather  than  May  Film 

A.  Which  wasn't  a  suretyshi^D.  In  this  case 
there  wouldn't  be  any  transfer  of  the  security,  be- 
cause it  wasn't  given  by  the  principal  debtor. 
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Q.  There  wouldn't  be  any  transfer  by  operation 
of  law?  A.     No. 

Q.  Let  us  assume,  with  respect  to  the  situation 
that  we  have  been  discussing  generally,  that  at  the 
time  Mr.  Mandl  made  payment  to  the  Bank  of  the 
loan  which  it  had  made  to  May  Film,  and  assume 
that  that  occurred  prior  to  the  annexation  of  Aus- 
tria by  Germany,  or  the  merger  consolidation  of 
Austria  and  Germany,  whichever  it  was,  and  at  that 
time  Mr.  Mandl  was  an  Austrian  national  and  not 
a  citizen  of  Germany,  would  there  be  any  require- 
ment, under  the  law  of  Germany  at  that  time,  that 
before  anything  passed  to  him,  either  by  operation 
of  law  or  otherwise,  in  respect  to  the  claim  against 
Universal,  that  a  permit  from  the  Foreign  Ex- 
change Control  Office  be  obtained? 

Mr.  Hirschfeld:  I  object  to  that  on  the  ground 
that  it  [181]  assumes  facts  not  in  evidence.  There 
is  no  proof  that  any  such  control  office  existed. 

The  Court:  Well,  that  is  the  object  of  the  ques- 
tion. 

Mr.  Hirschfeld:  Or  that  any  such  control  office 
was  necessary.  The  question  is,  is  it  necessary  to 
have  a  permit  from  the  Control  Office. 

Mr.  Selvin:     I  will  withdraw  the  question. 

Q.  Assume  that  the  payment  by  Mr.  Mandl  to 
the  Bank  for  Foreign  Commerce  took  place  prior 
to  the  annexation  or  union  of  Austria  with  Ger- 
many; assume  further  that  Mr.  Mandl  at  the  time 
of  the  payment  and  at  all  times  prior  thereto  had 
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been  and  was  an  Austrian  national  and  not  a  citizen 
of  Germany;  was  there  any  requirement  of  the  law 
of  Germany  at  that  time,  which  imposed  the  obliga- 
tion as  a  condition  to  the  validity  of  any  transfer  of 
the  claim  against  Universal  to  Mr.  Mandl,  that  a 
permit  be  obtained  from  any  agency,  bureau,  de- 
partment, division  or  functionary  of  the  German 
government  ? 

Mr.  Hirschfeld:  To  which  we  object,  unless  it 
is  stated  whether  the  German  law  was  a  written  law 
or  unwritten  law. 

The  Court:  There  wasn't  any  unwritten  law  in 
Germany ;  at  least,  not  at  that  time. 

Mr.  Hirschfeld :  There  seems  to  be  a  lot,  accord- 
ing to  the  witness.  If  there  was  such  a  statute  or 
section  I  think  we  should  have  the  benefit  of  it. 

The  Court :  As  an  expert  he  will  tell  you  whether 
there  [182]  is  any  section,  that  covers,  it  in  opera- 
tion at  that  time.  What  year  are  you  talking 
about  ? 

Mr.  Selvin:  I  am  talking  of  the  time  that  Mr» 
Mandl  made  his  payment  which,  according  to  the 
evidence,  is  1935.  That  is,  assuming  there  is  any 
evidence  of  payment;  according  to  the  recitals  in 
certain  letters  it  was  in  1935. 

The  Court:  Objection  overruled.  You  may  an- 
swer. 

A.  I  have  to  answer  first  that  it  isn't  decisive 
whether  he  was  a  citizen  of  Austria  or  Germany, 
but  whether  he  was  a  resident  of  Germany,  because 
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the  conception  of  the  so-called  devisen-ienlander 
and  devisen-auslander  does  not  necessarily  apply  to 
the  citizens,  but  to  the  residents.  But  if  he  wasn't 
a  resident  of  Germany  then  he  was,  in  our  law,  a 
foreigner  in  the  meaning  of  the  provision  dealing 
with  this  authorization  to  be  given  by  a  Foreign 
Control  Exchange  Office;  and  this  authorization 
would  be  necessary,  under  this  assumption,  to  any 
'payment  which  Mandl  wanted  to  make  in  Germany 
proper,  either  in  German  reichsmarks  or  in  German 
currency.  But  it  wouldn't  have  been  necessary  if, 
for  instance,  he  forwarded  money  from  abroad  to 
Germany.  If  an  American  citizen,  an  American 
resident,  had  a  debt  in  Germany  he  can  always  pay 
it  by  sending  dollars  over  there.    They  are  wanted. 

A.  But  he  can't  pay  this  obligation  from  a  bank 
account  he  has  in  Germany.  [183] 

Q.  (By  Mr.  Selvin)  :  Let  us  assume  that  at  the 
time  in  question  he  was  neither  a  citizen  nor  a  resi- 
dent of  Germany,  that  the  payment  which  he  made 
was  made  out  of  a  French  franc  account  which  he 
had  with  the  Bank  for  Foreign  Commerce  in  Berlin. 

A.  Doubtless  he  needed  the  authorization  of  the 
Devisen  stelle.  The  English  interpretation  might 
be  "Foreign  Currency  Exchange  Control  Office." 

Q.  Would  any  such  permit  be  required  in  order 
that  there  be  transferred  to  him,  either  by  actual 
assignment  or  by  operation  of  law,  a  claim  held  by 
either  a  German  corporation  or  a  German  resident 
against  Universal  Pictures? 
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Mr.  Hirschfeld:  To  which  we  object  on  the 
ground  that  the  question  fails  to  include  the  hyj)o- 
thetical  point  that  he  stated  in  his  first  question, 
to-wit,  assuming  that  Mr.  Mandl  was  neither  a  resi- 
dent nor  a  citizen. 

Q.  (By  Mr.  Selvin) :  Make  that  assumption, 
too.  Make  the  assumption  that  he  was  neither  a 
citizen  nor  a  resident  of  Germany. 

A.  Assume  the  fact  that  he  was  neither  a  resi- 
dent nor  a  citizen  of  Germany,  he  needed  the  au- 
thorization for  any  payment  from  a  bank  account 
of  French  francs  in  order  to  make  the  payment 
valid.  But  assuming  the  fact  that  this  authoriza- 
tion was  given  to  him,  then  the  legal  consequence 
connected  with  the  operation — I  mean  the  conse- 
quence by  [184]  virtue  of  law  something  was  trans- 
ferred to  him — then  he  did  not  need,  in  my  opinion, 
an  additional  authorization. 

Q.  But  suppose  that,  as  a  consequence  of  the 
payment,  there  wouldn't  be  a  transfer  to  him  of 
anything  by  operation  of  law,  but  an  actual  assign- 
ment was  made. 

A.  There  would  be  needed  an  authorization,  be- 
cause this  was  a  transfer  of  a  claim  or  a  piece  of 
property  in  Germany  to  a  foreigner. 

Q.  What  would  be  the  effect  on  the  validity  of 
such  a  transfer  of  the  absence  or  failure  to  obtain 
such  authorization? 

A.  In  the  meaning  of  the  civil  law  a  transaction 
executed  without  a  needed  authorization  is  not  valid. 
The  criminal  law  has  other 
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Q.  In  other  words,  there  are  criminal  conse- 
quences ? 

The  Court:     I  am  only  interested  in  the  civil. 

Q.  (By  Mr.  Selvin)  :  What  would  be  its  effect 
upon  the  civil  transaction? 

A.     It  wouldn't  be  valid. 

Q.  (By  Mr.  Selvin)  :  Dr.  Gohn,  when  a  claim 
passes  to  a  surety  who  pays  the  principal  obligation, 
assuming  that  the  transfer  to  the  surety  is  by  opera- 
tion of  law,  is  there  any  provision  or  any  principle 
of  German  law  relating  to  the  [185]  interest,  on 
the  claim  which  was  transferred,  that  the  surety 
may  recover?  A.     Yes,  there  is. 

Q.     What  is  that? 

A.  If  there  is  a  transfer  by  virtue  of  law  from 
the  creditor  to  the  paying  surety,  then  the  surety 
does  not  acquire  the  right  to  claim  the  same  interest 
which  the  creditor  would  have  been  entitled  to  claim 
in  case  the  principal  debtor  didn't  pay,  but  the  pay- 
ing surety  is  only  entitled  to  interest  at  the  rate  of 
the  so-called  legal  rate;  that  means  four  per  cent; 
and  this  only  if  and  in  so  far  as  the  debtor  is  im 
verzuge,  in  default.  I  merely  refer  again,  in  con- 
nection with  this,  to  a  decision  of  the  Supreme 
Court  of  Germany  printed  in  this  official  collection 
of  the  decisions  of  the  Reichsgericht,  in  Volume  61, 
page  343.    In  this  decision  the  question  is 

Mr.  Hirschfeld:  Pardon  me.  May  it  be  under- 
stood that  the  objection  made  to  the  reference  and 
use  of  the  former  book  applies  here? 
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The  Court:     All  right. 

A.  In  this  decision  the  Supreme  Court  expresses 
the  opinion,  which  is  my  opinion,  too,  and  which  I 
was  expressing  before,  that  in  a  case  where  trans- 
fer of  law  is  executed  to  the  paying  surety  this 
surety  can  only  ask  for  interest  at  the  legal  rate 
and  rnider  the  legal  conditions.  That  means,  prin- 
cipally, if  the  debtor  is  in  default  of  payment, 
either  [186]  by  an  announcement  executed  by  the 
creditor  or  by  a  fixed  date  for  the  performance  of 
his  obligation. 

Q.  (By  Mr.  Selvin)  :  That  is  four  per  cent  per 
year,  isn't  it? 

A.     Four  per  cent  per  year.  Volume  61,  page  343. 

Mr.  Hirschf eld :    And  the  year  ? 

A.  The  year?  It  is  published  in  1906.  It  is  a 
decision  of  1905.  [187] 
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MAX  RADIN 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:     Please  state  your  name. 
The  Witness :     Max  Radin. 

Direct  Examination 

Q.     (By  Mr.  Selvin)  :     What  is  your  profession? 

A.  Professor  of  Law,  University  of  Califor-nia, 
Berkeley. 

Q.  Have  you  ever  resided  in  or  visited  Ger- 
many? A.     Several  times. 

Q.     Do  you  speak  and  read  the  German  language  ? 

A.     I  do. 

Q.  What  has  been  your  training  and  experience 
in  the  study  of  German  law? 

A.  I  have  been  teaching  comparative  law  in 
Columbia  and  in  the  University  of  California  since 
the  year  1918.  I  have  been  a  member  of  committees 
on  comparative  law.  I  have  paid  special  attention 
to  the  German  law  in  that  connection.  I  am  now 
conducting  a  seminar//  in  German  law.  I  have  been 
an  expert  witness  on  the  German  law  in  a  number 
of  cases  in  the  State  courts  of  California  and  the 
federal  courts  since  1920.  I  have  written  articles 
on  German  law  in  the  American  leading  periodicals 
and  in  one  German  paper. 

Q.  You  are  familiar,  no  doubt,  with  what  in 
American  law  we  call  a  judgment  in  rem?  [192] 

A.     I  am. 

Q.  Is  there  any  equivalent  or  analogy  to  that 
in  the  German  law? 
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A.  There  are  judgments  dealing  with  the  status 
of  the  family,  covered  by  Book  6  of  the  Code  of 
Civil  Procedure  of  Germany.  There  are  cases  in- 
volving family  status,  covered  almost  wholly  in 
Book  6  of  the  German  Civil  Code  of  Procedure, 
which  are  judgments  in  rem.  Although  that  term 
is  not  used  in  German  law  to  any  extent,  in  so  far 
as  the  status  determined  cannot  be  attacked  laterally 
once  it  has  been  determined  by  the  court.  There  is 
nothing  corresponding  to  the  judgment  in  rem  in- 
volving ownership  or  obligatory  transactions. 

Q.  Are  you  familiar  with  the  judgment  which 
is  part  of  Plaintiff's  Exhibit  3  and  which  we  have 
referred  to  here  as  the  declaratory  judgment  be- 
tween the  Bank  for  Foreign  Commerce  and  May 
Film? 

A.  I  have  read  that  judgment,  the  original  and 
the  translation. 

Q.  Using  the  term  ''judgment  in  rem"  as  we 
use  it  ordinarily  in  American  law,  would  you  say 
that  is  a  judgment  in  rem? 

A.  If  I  may  refresh  my  memory  by  looking  at 
the  last  part? 

The  Court:     Yes. 

A.  No,  that  is  a  declaratory  judgment  and,  in 
my  opinion,  [193]  is  not  a  judgment  in  rem. 

Q.  In  your  opinion,  under  German  law,  would 
that  judgment  have  binding  or  conclusive  force 
upon  anyone  not  a  party  or  a  successor  in  interest 
to  a  party  to  that  action  ?  A.     No. 
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Q.  What  generally  is  the  effect  of  German 
judgments,  from  the  standpoint  of  the  American 
law  which  we  call  res  judicata? 

A.  They  bind  the  persons  who  are  parties  and 
their  privies.  They  bind  no  one  who  is  not  a  party 
to  the  action. 

Q.  Is  there,  under  German  law,  anything  con- 
clusive against  one  not  a  party  to  the  action,  or  not 
a  successor  to  the  party  to  the  action,  as  to  the  facts 
determined  in  that  judgment? 

A.  No.  I  may  say  this,  since  I  am  speaking  as 
an  expert  witness  all  this  is  qualified  by  the  term^ 
in  my  opinion. 

Q.  That  is  right.  Are  there,  in  the  German  law, 
any  relationships  analogous  to  what  in  the  Amer- 
ican law  we  call,  on  the  one  hand,  guaranty,  and  on 
the  other  hand,  suretyship?  A.     Yes. 

Q.  What  American  term  may  be  used  to  express 
those  German  relationships? 

A.  Either  the  term  suretyship  or  guaranty  rep- 
resents the  term  "burgschaft"  in  German  law.  The 
German  word  "garentie"  is  sufficiently  different  to 
be  sufficiently  [194]  distinguished  in  all  doctrinal 
discussions  or  opinions  of  the  court  in  relation  to 
that. 

Q.  What,  in  a  general  way,  is  the  difference 
under  German  law  between  the  relationship  called 
"garentie"  and  the  relationship  called  *'burg- 
schaft"? 

A.     The  "garentie"  resembles  more  closely  our 
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warranty.  That  is  to  say,  it  is  a  promise  that  a 
certain  situation  will  exist,  a  certain  particular 
thing  will  be  made  good.  This  promise  is  absolute, 
so  far  as  the  warranty  is  concerned.  It  may  be  an 
implied  or  express  condition,  but  it  is  essentially 
different  from  the  obligation  of  burgschaft.  That 
is  to  say,  the  guaranty  or  suretyship,  if  I  may  take 
advantage  of  the  suggestion  of  the  court  speaking 
from  the  American  preface  recently  adopted  of  the 
German  Civil  Code,  formerly  were  attempted  to  be 
distinguished.  But  even  under  the  former  distinc- 
tion both  would  be  within  the  German  burgschaft, 
although  the  word  "garentie"  would  be  noticeably 
different  in  its  effect. 

Q.     Is  there  any  difference,  under  German  law, 
between  what  in  American  law  we  call  the  rights 
of  subrogation,  as  between  the  German  garentie  and 
the  German  surety  or  burgschaft? 
A.     There  is. 
Q.     What  is  that? 

A.  That  unless  there  is  some  express  stipulation 
the  man  who  makes  the  German  garentie  does  not 
succeed,  as  a  [195]  matter  of  course,  to  the  security. 
In  other  words,  he  is  not  subrogated  unless  there  is 
some  special  contract  or  agreement  that  he  should 
be  so  subrogated.  Whereas,  the  German  burgschaft, 
that  is  a  guaranty  or  surety  in  California  generally, 
is  by  operation  of  law  subrogated  to  whatever  se- 
curity the  creditor  has. 

Q.     Let  us  assume,  under  German  law,  one  of 
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the  securities  which  the  principal  creditor  holds  is 
a  claim  or  an  obligatory  right  against  a  third  party ; 
that  that  claim  was  transferred  to  the  Bank  as 
security,  but  by  an  assignment  absolute  on  its  face. 
Would  a  claim  of  that  sort  pass,  by  operation  of 
law,  to  a  surety  who  paid  the  principal  claim? 

A.  I  think  not ;  relying  on  the  same  case  we  men- 
tioned before. 

Mr.  Hirschfeld:  I  object  on  the  same  grounds 
previously  stated.  It  assumes  facts  not  in  evidence 
and  counsel  inadvertently  mixed  up  a  hypothetical 
question  with  an  actual  question,  your  Honor.  [196] 

Q.  (By  Mr.  Selvin) :  All  right,  then;  say  the 
creditor,  the  principal  creditor,  in  place  of  the  word 
''bank"? 

Mr.  Hirschfeld:  It  is  still  objected  to  as  in- 
competent, irrelevant  and  immaterial. 

The  Court:     Objection  overruled. 

A.  Basing  my  opinion  on  that  same  case  in  vol- 
ume 89  of  the  Decisions  of  the  German  Supreme 
Court  for  civil  cases  and,  further,  discussions  in 
the  textbooks,  the  authorized  annotated  editions  of 
the  German  Civil  Code,  I  am  of  the  opinion  that 
it  would  not  pass.  If  the  assignment  were  such  as 
to  pass  what  we  should  call  title  to  the  claim  to  the 
creditor,  in  that  case  the  title  would  exist  and  by 
operation  of  law  the  only  thing  that  would  pass 
would  be  a  claim  to  have  that  title  transferred  to 
paying  surety. 

Mr.   Hirschfeld:     We  ask  that  the  part  of  the 
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statement,  "Basing  my  answer  upon  the  decision 
in  volume  89,"  be  stricken  on  the  ground  that  no 
foundation  has  been  shown  for  vohime  89,  and  it 
is  cross  examination  of  the  witness. 

The  Witness:  Then,  may  I  say  that  instead  of 
basing  it  upon  that,  in  my  opinion  from  my  study 
of  the  case ;  and  further,  from  a  study  of  the  matter 
in  the  annotated  editions  of  the  code  I  am  con- 
firmed in  my  opinion  that  it  would  not  pass,  unless 
by  operation  of  law.  [197] 

Q.  (By  Mr.  Selvin)  :  Assuming,  Prof.  Radin, 
that  the  only  two  stockholders  of  a  German  cor- 
poration, an  ordinary  business  corporation,  enter 
into  an  agreement  in  terms  such  as  is  quoted  here 
on  page  181  of  Plaintiff's  Exhibit  3,  and  which  I 
will  ask  you  to  read 

A.     You  mean  these  two  pages? 

Q.     No;  just  the  quotation  that  ends  here. 

A.     I  have  read  that.  [198] 

Cross  Examination 

Q.  (By  Mr.  Hirschfeld) :  Doctor,  you  state 
that  a  judgment  in  rem,  as  we  understand  it  in  this 
country,  is  contained  in  Book  6  of  the  Code  of  Civil 
Procedure  ? 

A.     Such  judgments  exist  there,  yes. 

Q.     Pardon  ? 

A.     Such  judgments  do  exist  there. 

Q.  And  they  refer  mainly  to  matters  of  pater- 
nitv? 
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A.  Status  of  family  relationship,  actions  of 
divorce,  paternity.     Section  6,  as  I  remember  it. 

Q.  Not  having  had  the  pleasure  of  being  one  of 
your  students.  Doctor,  I  will  ask  you  what  is  Book 
6,  and  ask  you  if  you  happen  to  have  it? 

A.  It  is  right  here.  Volume  6.  This  is  princi- 
pally between  parents  and  children.  [200] 

Mr.  Hirschfeld:  If  your  Honor  will  pardon  us, 
we  will  be  a  little  bit  slow  in  trying  to  change  a 
little  German  back  into  English,  and  so  on. 

The  Witness:     There  is  no  translation  of  that. 

The  Court:  Under  Section  1908  of  our  Code  of 
Civil  Procedure,  which  has  existed  practically  with- 
out change  since  enactment  of  the  code,  or  with 
slight  modification,  a  judgment  in  rem  may  apply 
as  to  title  to  a  thing,  a  will,  administration,  a  con- 
dition, or  relation  to  a  person. 

The  Witness:     Yes. 

The  Court:  Your  statement  is  that  the  German 
provision  would  apply  merely  to  the  relation  of  a 
person,  and  especially  to  the  domestic  status? 

A.     So  I  understand  it. 

The  Court:  Of  course,  the  relation  of  persons 
would  apply,  also,  as  to  marriage  or  divorce  or 
paternity. 

The  Witness:     Yes. 

The  Court:  But  other  matters,  like  title  to  real 
estate  or  the  existence  or  non-existence  of  a  will 
and  competency  to  make  it,  and  so  forth,  which 
would   be   the   subject   of  judgments   in   rem,   and 
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therefore,  binding  on  all  persons  as  determined  in 
a  particular  thing,  do  not  have  equivalents  in  Ger- 
many ? 

A.  It  would  bind  only  the  parties  to  the  action 
or  their  privies. 

The  Court:     All  right.    Go  ahead.  [201] 

Q.  (By  Mr.  Hirschfeld) :  Doctor,  does  the 
effect  of  a  title  to  real  property  ever,  by  operation 
of  law  or  otherwise,  become  a  judgment  in  rem? 

A.  If  you  mean  peoiDle's  rights  can  be  concluded, 
who  are  not  parties  to  the  action  in  German  law, 
I  would  say  no.  If  you  mean  whether  it  might  be 
called  a  judgment  in  rem  in  the  translations  of  Ger- 
man doctrine  and  discussion,  I  don't  know. 

Q.  To  be  more  specific,  if  a  person  in  Germany 
claimed  to  be  the  owner  of  a  piece  of  property  and 
occupied  it  for  many  years,  and  his  son  and  son's 
son  occupied  it  for  many  years,  and  somebody  came 
along  and  claimed  that  he  was  the  owner  of  that 
piece  of  property,  and  a  court  decided  that  this 
claimant  was  wrong,  that  he  had  no  interest  in  that 
piece  of  property,  could  someone  who  had  claimed 
under  this  defeated  claimant  still  come  into  court 
in  a  subsequent  action  and  not  be  precluded  by  the 
former  judgment? 

A.     Of  course  not. 

Mr.  Selvin:  That  doesn't  make  it  a  judgment 
in  rem. 

A,  That  is  precluding  the  parties  to  the  action 
and  their  privies. 
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The  Court :  That  wouldn't  be  a  judgment  in  rem, 
because  he  would  be  claiming  under  the  other.  All 
you  have  to  do  is  look  at  our  own  judgments.  Even 
our  own  don't  go  that  far. 

Mr.  Hirschf eld :  I  want  to  get  two  extremes  and 
then  draw  a  line.  [202] 

The  Court :     All  right. 

Q.  (By  Mr.  Hirschf  eld) :  The  law  in  Germany^ 
under  such  a  situation  as  I  have  just  described,  is 
similar  to  that  in  this  country? 

A.     I  think  so. 

Q.  And  those  who  claim  under  or  because  of  a 
predecessor  in  interest  are  bound  by  a  former  judg- 
ment; is  that  correct? 

A.     That  is  my  judgment. 

Q.  What  is  a  liquidator  in  Germany?  Is  he 
comparable  to  what  we  might  term  in  this  country 
a  trustee  in  bankruptcy? 

A.     Very  much  like  a  trustee  in  bankruptcy. 

Q.  And  he  emj)loys  an  attorney  to  represent 
him?  A.     He  generally  does. 

Q.     The  same  as  trustees  in  bankruptcy  here? 

A.     He  generally  does. 

Q.     He  is  not  a  receiver? 

A.  No.  But  the  difference  between  the  trustee 
and  the  receiver  in  Germany  and  in  the  German 
konkursverwaltung,  the  German  bankruptcy,  that 
distinction  isn't  so  sharply  made.  They  do  have 
officers  of  the  court  who  are  like  our  receivers  and 
trustees,  but  those  persons  have  not  attained  the 
same  definite  status  as  they  have  in  our  system. 
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Q.  But  the  main  difference  between  a  trustee 
and  receiver  might  be  said,  in  Germany,  to  be  in 
this  respect:  [203]  That  a  receiver  here  is  some- 
body who  is  appointed  by  the  court,  or  someone  who 
occupies  a  permanent  position  in  a  bankruptcy 
court,  such  as  a  referee? 

A.     A  referee,  not  a  receiver. 

Q.     Yes.  A.     Api3ointed  by  a  referee? 

Q.     Appointed  by  a  referee  or  by  a  court? 

A.     Yes. 

Q.  The  trustee,  however,  comparable  to  a  liqui- 
dator, is  appointed  by  whom  in  Germany?  Who 
appoints  the  liquidator?    How  does  he  get  his  job? 

A.     Through  a  court. 

Q.  Through  an  appointment.  And  by  whom  is 
application  usually  made  for  appointment  of  a 
liquidator  ? 

A.  By  the  creditors,  as  with  us.  Sometimes  by 
the  debtor,  whose  property  is  being  liquidated. 

Q.  And  among  the  duties  of  the  liquidator  is 
the  duty  to  protect  the  claim  of  creditors;  is  that 
not  so?  A.     Undoubtedly. 

Q.  And  he  does  represent  the  creditors,  in  so  far 
as  the  protection  of  the  assets  that 

A.  Well,  I  would  hardly  say  he  represents  the 
creditors  to  the  same  extent  as  the  trustee. 

Q.  Does  he  not  represent  the  creditors,  in  so  far 
as  protecting  the  assets  of  the  business  he  has  taken 
over?  A.     To  that  extent,  yes.  [204] 

Q.     And  under  German  law,  assuming  there  was 
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an  asset  of  a  business,  is  it  not  a  fact  that  jurisdic- 
tion rests  in  this  liquidator  to  go  after  those  assets 
rather  than  in  any  individual  creditor? 

A.     I  don't  know  what  you  mean  by  jurisdiction. 

Q.  Let  us  say  the  desire  or  the  power  or  the 
right  to  go  into  court  and  to  take  necessary  action 
to  gather  the  assets.  Isn't  that  something  that  is 
in  the  liquidator's  power 

A.     In  the  liquidator. 

Q.     rather  than  in  an  independent  creditor? 

A.  An  independent  creditor  ordinarily  would 
not  be  heard,  except  by  petition. 

Q.  And  he  would  ordinarily  be  represented 
through  a  liquidator? 

A.  I  am  speaking  of  representation  there.  If 
the  creditor  feels  he  has  rights  he  would  appear  in 
that  particular  proceeding  and  try  to  assert  them, 
but  he  is  not  represented  by  the  liquidator  in  the 
same  sense  in  which  the  trustee  represents  our 
creditors.  [205] 

Q.  (By  Mr.  Hirschfeld)  :  The  rights  and  duties 
of  a  liquidator  are  the  same  whether  one  succeeds 
another  or  whether  one  continues  right  on  through; 
is  that  not  so,  Doctor? 

A.  It  depends  on  the  authorization  of  the  court. 
The  court  may  definitely  impose  duties  on  one  liqui- 
dator.   But  normally  that  would  be  the  case. 

Q.  Under  what  circumstances  will  a  court  ap- 
point one  [207]  liquidator  with  a  right  and  duty  to 
determine  the  validity  or  claim  of  ownership  of  an 
asset,  do  you  know? 
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A.     I  don't  get  that  question. 

Mr.  Hirschfeld:     I  will  rephrase  it. 

Q.  Under  what  circumstances  will  a  court  ap- 
point a  liquidator  with  a  special  duty  of  determin- 
ing the  validity  of  several  claims  to  an  asset? 

Mr.  Selvin:  I  object  to  that  on  the  ground  that 
it  is  not  proper  cross  examination;  not  within  the 
scope  of  the  direct. 

The  Court:  Objection  sustained.  Let's  limit  the 
examination  of  Dr.  Radin  to  the  jjarticular  topic. 
You  have  your  own  experts.  You  are  not  bound  by 
his  testimony. 

Q.  (By  Mr.  Hirschfeld)  :  Doctor  Radin,  is  it 
not  a  fact  that  oral  assignments  are  recognized  in 
Germany '?  A.     Yes. 

Q.  What  is  there,  then,  comparable  to  our 
statute  of  frauds,  that  requires  that  assignments, 
or  certain  assignments  under  certain  circumstances, 
must  be  written? 

A.  We  have  no  such  statute  that  requires  they 
must  be  written.  Q.     They  can  be  oral  ? 

A.  Yes.  Our  statute  doesn't  affect  that.  In 
(rermany  there  may  be  a  valid  assignment  made 
orally.  [208] 

Q.  In  Germany  is  there  not  such  a  thing  as  an 
equitable  assignment? 

A.     That  I  would  answer  no. 

Q.  To  your  knowledge  have  the  courts  of  Ger- 
many ever  declared  that  where  an  assignment 
should  have  been  made,  and  it  was  apparent  that 
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it  was  the  intention  of  the  parties  to  make  an  as- 
signment, that  the  court  will  give  credence  to  what 
seems  to  be  the  intent  and  desire  of  the  parties  and 
consider  that  the  assignment  was  actually  made? 

A.  To  that  I  would  say  no.  If  you  confine  your- 
self to  the  first  half  and  say  the  courts  would  give 
credence  to  the  intent  of  the  parties — obviously  yes. 
That  is,  their  intention  to  make  a  contract  whereby 
an  assignment  should  have  been  made,  where  an 
assignment  has  to  be  made  in  a  special  form,  or 
where  an  assignment  exists  in  a  transfer  of  papers, 
which  has  a  special  state  of  significance  besides  the 
title  they  represent,  and  where  the  title  has  to  be 
transferred  in  a  special  way  an  agreement  is  made 
to  transfer  the  title  in  that  special  way,  the  court 
would  take  into  account  ami;hing  which  shows  the 
intent.  But  in  my  opinion  the  German  law  never 
treats  that  as  done  which  should  have  been  done,  as 
in  the  English  courts  of  equity.  It  merely  says  it 
should  be  done  and  allows  the  man  to  go  ahead  and 
try  to  get  it  done.  [209] 

Q.  And  the  Amtsgericht  is  a  court  comparable 
to  our  Municipal  Court,  but  with  a  rather  limited 
jurisdiction  up  to  about  500  marks;  is  that  not  so? 

A.  I  have  forgotten  the  exact  limitation.  There 
is  a  limited  jurisdiction  both  in  the  nature  of  the 
things  it  may  deal  with  and  also  the  amount  it  may 
consider. 

Q.  It  doesn't  have  jurisdiction,  however,  to 
50,000  marks,  does  it? 
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A.     As  far  as  my  recollection,  no. 

Q.  Then  the  Amtsgerecht  would  not  be  the  court 
of  record  or  court  of  jurisdiction  to  determine  the 
ownership  of  a  50,000  mark  claim,  would  it,  Doctor  ? 

A.  To  determine  the  ownership  of  the  claim? 
No. 

Q.  And  the  Amtsgericht,  jDurely  as  an  executory 
arm  of  the  government — of  the  courts — issue  in- 
structions to  levy  executions  without  determining 
the  ownership  thereof ;  is  that  not  so ;  to  issue  writs, 
in  other  words  ? 

A.  The  Amtsgerecht  issues,  as  far  as  it  is  a  court 
of  execution,  which  is  a  curious  kind  of  institution 
that  we  don't  quite  have — issues  executions  and  at- 
tachments without  itself  having  determined  the 
validity  of  the  judgment  on  which  these  executions 
and  attachments  are  based. 

Q.  As  a  matter  of  fact,  mere  issuance  of  a  writ 
of  execution  from  the  Amtsgericht,  then,  does  not 
determine  whether  or  not  the  party  seeking  the 
execution  is  entitled  to  execution;  is  that  not 
so?  [213] 

A.  No;  that  is  not  so.  The  person  who  gets  an 
execution  from  the  Amtsgericht  is  entitled  to  execu- 
tion of  that  particular  judgment.  It  does  not  pre- 
clude the  determination  of  whether  the  claim,  upon 
which  the  judgment  was  based,  was  valid.  That  is 
a  matter  for  another  court. 

The  Court:  But  the  execution  of  the  Amts- 
gericht must  be  based  upon  a  valid  judgment  of  a 
different  court? 
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A.  Of  a  different  court.  That  judgment  is  in 
court.  The  person  who  has  the  right  to  enforce  the 
judgment  is  prima  facie  the  owner  of  the  judgment. 

The  Court:  Is  that  when  the  Amtsgericht  issues 
the  writ  of  execution?  The  conditions  precedent, 
which  has  been  complied  with,  is  the  existence  of  a 
valid  judgment  of  another  court. 

A.     Valid  on  its  face? 

The  Court:     On  its  face. 

A.  It  doesn't  go  into  that.  The  person  who  is 
the  owner  of  that  judgment  may  execute  it. 

Q.  (By  Mr.  Hirschfeld) :  Where  A  is  the 
named  plaintiff  in  a  case  where  he  has  received  a 
judgment,  and  A  has  sold  or  transferred  or  other- 
wise conveyed  his  rights  in  that  judgment  to  B,  and 
B  wishes  to  have  the  Amtsgericht  issue  its  attach- 
ment, when  B  shows  to  the  Amtsgericht  his  papers 
whereby  he  becomes  the  owner,  the  Amtsgericht 
without  questioning  those  papers  will  issue  its  writ, 
will  it  not? 

A.  Not  necessarily.  The  person  claiming  to  be 
an  [214]  assignee  of  a  judgment  must,  in  proper 
form,  get  that  judgment  transferred  to  him.  It 
may  be  done  by  showing  the  chain  of  title.  It  may 
be  done  by  making  a  special  motion  or  bringing 
special  action  of  a  sort  to  get  that  judgment  turned 
over  to  him.  The  Amtsgericht,  to  be  sure,  may 
sometimes  take  for  granted  that  all  papers  are  in 
order  and  issue  the  judgment  in  the  name  of  the 
assignee.    If  the  Amtsgericht  made  any  error  there 
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that  can  be  corrected,  but  some  special  thing  must 
be  done  by  the  assignee  to  get  the  judgment  trans- 
ferred to  him.  The  mere  having  the  assignment, 
whether  oral  or  written,  whatever  the  case  may  be, 
would  not  in  itself  entitle  him  to  execute  the  judg- 
ment which  is  in  the  name  of  some  other  judgment 
creditor.  He  must  definitely  become  the  judgment 
creditor  of  that  judgment. 

Q.  However,  he  can  become  the  owner  of  that 
judgment  without  going  into  the  Amtsgericht  and 
having  the  Amtsgericht  do  anything  about  it,  if  he 
does  not  want  an  execution*? 

A.  It  would  be  difficult  to  see  what  the  owner 
of  a  judgment  would  own,  in  Germany,  without  the 
right  to  execute  the  judgment.  It  would  mean 
merely,  at  most,  the  right  to  have  this  execution 
issued  to  him  after  having  established  his  right  to 
the  judgment. 

The  Court:  Suppose  he  had  an  assignment  in 
his  pocket.  What  good  would  it  do  him  if  there 
was  no  recognition  of  that  [215]  right  in  the  court 
that  rendered  the  judgment? 

A.  I  can't  say  that  it  would  do  any  good,  except 
that  it  might  pass  to  him  the  claim  he  has. 

The  Court:     The  promise. 

A.     The  promise  to  apply  that  judgment  to  him. 

The  Court :  That  would  not  prevent  the  original 
judgment  creditor  from  seeking,  if  he  were  dis- 
honest, execution  on  the  judgment  which  has  not 
been  officially  assigned  for  the  record  of  the  court? 
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A.  I  think  he  would  be  acting  mala  fides  there, 
of  course,  but  he  would  have  a  valid  execution  and 
the  sheriff,  or  the  marshals  who  are  doing  the  execu- 
tion, would  be  protected  by  the  writ  of  execution. 

The  Court:     Yes. 

Q.  (By  Mr.  Hirschfeld)  :  Doctor,  is  it  not  a 
fact  that  many  judgments  in  Germany  are  paid 
without  an  execution,  or  some*? 

A.  I  am  speaking  as  an  expert  on  German  law. 
I  don't  know  what  the  experiences  of  Germans  are. 

Q.  Is  it  possible,  under  German  law,  for  a  judg- 
ment to  be  satisfied  where  there  has  not  been  any 
execution  of  the  writ  of  attachment  issued? 

A.  It  may  ])e  paid,  and  from  that  time  on  the 
judgment  creditor  who,  if  the  judgment  debtor  pays 
the  debt  and  doesn't  in  some  way  or  other  secure 
to  himself  the  judgment,  the  receipt  which  would 
enable  him  [216]  to  bring  a  defense  in  case  he  is 
ever  sued  again,  or  defend  himself  in  case  his  prop- 
erty is  seized  by  the  proper  authorities — he  may  be 
acting  very  unwisely,  but  it  is  possible,  in  other 
words,  that  a  man  may  be  paid  and  still  subject 
himself,  through  his  inadvertence,  to  paying  again. 
But  if  you  ask  how  judgments  are  satisfied,  that  is 
definitely  provided  for  in  the  Code  of  Civil  Pro- 
cedure, and  is  done  by  securing  the  legal  papers 
which  indicate  that  this  particular  execution  may 
no  longer  exist.  There  are  legal  papers  to  that 
effect.  I  don't  believe  that  there  is  any  mark  of  a 
satisfaction  put  on  the  records  as  to  the  fact;  that 
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is  done  by  handing  him  documents  which  will  pro- 
tect him  against  another  execution  on  that  same 
judgment. 

Q.  Is  there  no  such  thing  as  satisfaction  of 
judgment  filed  in  the  Landgericht  or  in  the  Kam- 
mergericht  ? 

A.  My  own  experience  in  actual  German  prac- 
tice, of  course,  doesn't  exist,  because,  naturally,  as 
a  foreigner  in  Germany  I  couldn't  practice  there. 
I  only  know  the  law  as  I  see  it  in  the  books  and 
discussions.  I  know  of  no  such  procedure  as  ours, 
in  which  satisfaction  is  put  on  the  books,  that  from 
that  time  on  no  court  could  issue  execution. 

The  Court :  How  would  they  indicate  that  a  par- 
ticular judgment  is  no  longer  subject  to  execution? 

A.  By  handing  this  man  this  paper,  of  which 
some  record  is  kept  in  the  court.  But  it  isn't  in  the 
same  court.  The  Amtsgericht  is  the  execution 
court.  [217] 

The  Court:     You  say  it  isn't  in  the  Amtsgericht? 

A.     It  is  in  the  Amtsgericht,  the  execution  court. 

The  Court:     But  not  in  the  other  court? 

A.  I  don't  think  so,  but,  as  I  say,  I  haven't  gone 
into  that. 

The  Court:  That  would  have  the  same  effect, 
wouldn't  it? 

A.  That  would  have  the  same  effect,  because 
obviously,  in  Germany  or  in  the  United  States  peo- 
ple don't  pay  judgments  twice  if  they  can  help  it. 

Q.     (By    Mr.    Hirschfeld) :     The    Amtsgericht, 
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however,   is  very  limited  in  its  geographical  and 

territorial  jurisdiction,  is  it  not?  A.     Yes. 

Q.  There  are  very  many  Amtsgerichts  in  Ger- 
many? 

A.     Many  Amtsgerichts  in  Germany. 

Q.  And  is  it  not  a  fact  that  the  Amtsgericht,  to 
which  you  go  to  get  an  execution,  is  the  Amtsgericht 
in  charge  of  the  district  in  which  the  defendant 
lives'?  A.     That  is  the  rule. 

Q.  Do  you  know  how  many  Amtsgerichts  there 
are  in  Berlin?  A.     A  great  many. 

Q.  You  would  not  say.  Doctor,  that  there  is  no 
way  of  satisfying  a  judgment  in  the  Kammer- 
gericht A.     I  wouldn't  say  that. 

Q.  without  going  and  bothering  the  Amts- 
gericht, [218]  would  you? 

A.     I  wouldn't  say  that.    I  don't  know. 

Q.  Doctor,  you  stated  as  your  opinion,  after  you 
had  read  the  Exhibit  3,  page  181 

A.     Exhibit  3.     One  moment. 

Q.  You  recall  a  somewhat  lengthy  hypothetical 
question  which  started  off,  "Assuming  that  two 
stockholders  of  a  business  corporation  make  an 
agreement?" 

A.  Yes,  I  remember  that  question.  I  don't  re- 
member whether  it  is  Exhibit  3  or  not. 

Q.  Doctor,  would  your  answer  be  the  same  if, 
at  the  time  the  agreement  was  made,  there  were  no 
creditors  and  if,  at  the  time  other  creditors  came 
into  being,  they  did  so  with  knowledge  of  a  consent 
to  the  agreement  that  was  made? 
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A.  I  would  like  to  get  the  question  more  clearly 
in  mind.  It  was  a  long  question.  I  hate  to  ask  the 
reporter  to  read  it  over  again,  but  I  want  to  get  the 
background  of  your  conditions,  if  I  may  ask  the 
reporter  to  read  that. 

The  Court:     Mr.  Selvin's  question? 

A.  Mr.  Selvin's  hypothetical  question,  which  I 
answered,  and  which  counsel  wants  me  to  answer 
again  with  two  new  conditions  in  it. 

Q.  (By  Mr.  Hirschfeld)  :  If  you  will  allow  me, 
Doctor.  I  have  made  some  notes.  I  will  rephrase 
my  question  and  I  will  try  to  include  the  entire 
question.  Assuming  two  stockholders  of  a  business 
corporation  make  an  agreement  [219]  according  to 
I)age  181  of  Exhibit  3,  and  assuming  that  after  the 
agreement  is  signed  a  judgment,  according  to  De- 
fendant's Exhibit  C,  is  given,  and  assuming  that  a 
judgment  or  order,  per  Exhibit  D,  is  given,  and 
assume  that  among  the  assets  of  this  business  cor- 
poration was  a  claim  for  50,000  marks.  You  stated 
that  in  your  opinion,  substantially,  that  the  result 
of  that  document  was  that  the  person  served  was 
enjoined  or  the  money  in  his  possession  was  seques- 
tered so  that  he  could  not  pay. 

A.     I  remember  that. 

Q.  Would  your  answer  be  changed — I  am  sorry, 
I  have  the  wrong  answer.  I  guess  you  said  that 
wasn't  a  valid  assignment.  Would  your  answer  be 
changed  in  any  way  if  there  were  added  to  this 
question  two  additional  factors;  first,  that  at  the 
time  the   agreement  was  made  the   company  was 
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solvent  and  had  no  creditors  and,  the  second  fact, 
that  such  creditors  as  later  came  into  being  did  so 
with  knowledge  of  this  agreement  and  having  con- 
sented thereto? 

A.  I  can't  answer  that  unless  you  tell  me  wheth- 
er it  includes  something  in  my  mind,  namely, 
whether  one  of  the  creditors  that  came  into  being 
is  the  creditor  that  brought  the  action  which  is 
represented  by  D. 

Q.  Let  us  add  that  additional  fact,  that  that 
creditor  came  into  being  after  the  assignment  had 
been  made,  had  knowledge  of  it  and  had  consented 
thereto  after  the  agreement  had  been  made.  [220] 

A.  If  the  creditor  who  attempts,  by  attachment, 
to  sequester  property  in  the  hands  of  a  particular 
person,  the  only  question  is  whether  that  property 
is  in  his  hands. 

Q.  I  am  sorry.  I  confused  you.  Doctor.  I  mean, 
would  you  still  say  that  the  assignment  wasn't 
good? 

Mr.  Selvin:  He  never  did  answer  that  the  as- 
sigmnent  wasn't  good. 

A.  I  don't  remember  that.  I  am  surprised  at 
your  saying  that. 

Mr.  Hirschfeld:  I  am  sorry.  I  tried  to  write 
it  out  as  fast  as  the  Doctor  talked,  and  I  guess  I 
missed. 

The  Witness:     I  don't  remember  saying  that. 

Q.  By  Mr.  Hirschfeld:  Would  you  answer  the 
question  with  respect  to  the  assignment? 
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Mr.  Selvin:  I  object  to  that  as  not  a  proper  ques- 
tion. I  didn't  ask  him  whether  the  assignment  was 
valid  or  invalid.  That  was  the  question  I  asked 
Dr.  Golm. 

The  Court:    He  may  answer. 

A.  I  can  only  answer  this:  That  unless  there 
are  some  matters  involving  mala  fides,  so  that  it 
is  contra  bonos  mores,  against  good  morals  for  the 
man  to  make  the  claim,  it  seems  to  me  all  that  is 
asked  for,  in  German  law,  is  that  when  the  attach- 
ment, the  garnishment,  is  served,  is  there  property 
in  the  hands  of  the  garnishee  which  is  covered  by 
that  garnishment?  In  that  case  that  property  is 
sequestered.  It  may  be  that  the  garnishee  is  acting 
mala  fides  in  making  [221]  the  sequestration.  That 
is  a  different  question  which  I  know  nothing 
about.  [222] 

Redirect  Examination 

Q.  By  Mr.  Selvin:  It  is  true,  is  it  not.  Doctor 
Radin,  that  under  German  law  a  particular  transfer 
of  a  claim  may  be  valid  and  adjudicated  to  be  valid 
as  between  the  parties  to  the  transfer,  and  still  be 
invalid  as  to  creditors  of  the  transferor? 

A.     That  is  correct.  [237] 

Q.  And  when  that  is  the  situation  as  against 
creditors  of  the  transferor,  the  particular  claim  is 
deemed  to  be  the  property  of  the  transferor? 

A.  That  is  generally  true  as  to  fraud  among 
creditors. 

Q.     When  that  is  true  an  order  of  assignment 
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and  attachment,  issued  at  the  instance  of  the  credi- 
tor of  the  transferor,  would  attach  the  claim  as  the 
property  of  the  transferor? 

A.     That  is  the  general  principle  of  German  law. 

Mr.  Selvin:     That  is  all. 

Recross  Examination 

Q.  By  Mr.  Blum:  Your  answer  there  assiunes 
that  the  creditors  were  in  existence  at  the  time  of 
the  assignment  between  the  parties? 

A.  No,  it  did  not  assiune  that.  It  assumes  that 
they  were  creditors  who,  under  the  German  law, 
had  a  right  to  challenge  the  assignment. 

Q.     Those  are  prior  creditors? 

A.     Xot  necessarily. 

Q.  Would  that  apply  to  subsequent  creditors 
with  knowledge? 

A.  It  might.  It  depends  upon  the  circum- 
stances. 

The  Court :     Is  that  all. 

Mr.  Blum:     That  is  all.  [238] 


E.  O.  F.  GOLM 

recalled  as  a  witness  in  behalf  of  defendant,  testi- 
fied as  follows:  [240] 

Cross  Examination 
Q.     By  Mr.   Hirschfeld:     Dr.   Golm,  it  is  per- 
mitted under  German  law,  is  it  not,  for  a  man  to 
put  up,  as  security  for  his  guaranty  or  endorse- 
ment, personal  property — movables? 
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A.     Surely. 

Q.  Are  you  familiar  with  what  we  call,  in  this 
country,  a  collateral  loan  note  ? 

A.  Well,  I  am  to  a  certain  extent  familiar  with 
it,  as  far  as  the  use  of  the  banks  is  concerned,  who 
always  ask  for  collateral  for  a  loan,  for  instance. 

Q.     You  are  not  familiar  with  the  form? 

A.  Well,  I  had  a  certain  experience  with  one  of 
the  American  banks,  so  I  am  familiar  to  a  certain 
degree.  I  wouldn't  say  I  am  completely  familiar 
with  that  matter. 

Q.  It  is  necessary  in  Germany  for  the  owner 
of  personal  property,  who  wishes  to  guarantee  and 
secure  a  debt  with  a  pledge,  to  use  a  si^ecial  form, 
or  not? 

A.     You  are  speaking  about  corporeal  things'? 

Q.    Movables. 

A.  Movable  things  and  tangible  things  given  as 
a  pledge? 

Q.     Yes. 

A.  In  our  law  this  would  be  done  in  this  way: 
That  the  pledge  itself  is  delivered  to  the  bank.  May 
I  use  the  instance  which  appears  in  this  case,  a 
stamp  collection?  In  order  to  be  pledged  it  has  to 
be  delivered  to  the  bank.  [242] 

Q.  Is  any  letter  or  document  or  assignment 
needed  ? 

A.  In  this  case  not,  because  it  is  a  corporeal 
thing. 

The  Court:  You  are  speaking  of  the  stamp  col- 
lection ? 
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A.     The  stamp  collection;  not  about  the  claim. 

Q.  By  Mr.  Hirschf  eld :  And  the  same  thing  ap- 
plies to  the  furniture  and  jewelry,  and  to  a  play — 
a  story?  A.     A  story?    No. 

Q.     A  story?  A.     No,  I  wouldn't  say  so. 

Q.     What  is  necessary  with  a  story  ? 

A.  A  story  as  itself  is  not  valuable  as  a  thing, 
a  copy  of  a  book  or  something.  But  the  copyright 
is  valuable.  In  this  case  the  copyright  has  to  be 
pledged.     This  requires  another  transaction. 

Q.     How  is  a  copyright  pledged  ? 

A.  The  copyright  pledge  is  in  the  same  way  as 
you  would  assign  a  copyright,  with  one  difference; 
that  is,  you  would  say,  "I  don't  assign  it  to  its  full 
extent,  but  I  assign  it" — "I  transfer  it,"  would  be 
the  better  term,  "to  you  as  a  pledge;  as  a  lien  or 
pledge." 

Q.     Must  this  be  in  writing  ? 

A.  Not  necessarily.  For  instance,  if  you  de- 
liver a  copy  of  this  book  and  there  is  complete  un- 
derstanding about  this,  it  could  be  also  done  with- 
out a  written  document. 

Q.     How  is  a  judgment  pledged? 

A.  A  judgment,  as  such,  can  never  be  pledged, 
because  a  [243]  judgment  is  a  document  which  is 
the  proof  in  which  is  vested  a  claim.  The  claim  re- 
sulting from  this  judgment  or  confirmed  by  this 
judgment  can  be  pledged. 

Q.  You  said  yesterday  that  if  a  claim  is  assigned 
the  judgment  follows  the  claim  ? 
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A.  If  a  claim  is  assigned — are  you  speaking 
about  the  pledge,  now,  or  about  the  assignment  ?  It 
is  quite  different. 

Q.  I  asked  you  how  can  we  pledge  a  judgment. 
You  said  you  cannot  pledge  a  judgment. 

A.     You  can  pledge  the  claim. 

Q.     You  can  pledge  the  claim?  A.     Yes. 

Q.  When  you  pledge  a  claim  on  which  there  is 
a  judgment  how  is  this  done? 

A.  This  has  to  be  done  in  this  way :  That  I  give 
a  declaration  stating,  "I  herewith  pledge  the  claim, 
which  is  dealt  with  and  which  is  fixed  in  this  judg- 
ment, to  you,  as  my  creditor."  And  since  the  judg- 
ment itself — I  mean  the  piece  of  paper  is  a  tangible 
thing  it  would  be  far  more  necessary  that  I  deliver 
this  corporeal  thing  to  the  creditor. 

Q.  What  is  the  corporeal  thing  that  you  would 
deliver?  A.     The  piece  of  paper. 

Q.     What  piece  of  paper? 

A.  The  judgment  rendered  by  the  court.  But 
this  is  not  a  necessary — that  is  not  the  principal 
thing  which  is  necessary  in  order  to  pledge  a  claim. 
As  I  said  yesterday,  [244]  the  judgment  follows 
the  claim. 

Q.     Yes. 

A.  If  the  claim  is  assigned  to  full  extent  and  to 
full  right  then  there  is  no  doubt  that  the  creditor 
has  the  right  to  claim  the  judgment,  also,  and  there 
is  no  doubt,  either,  that  in  this  case  the  creditor  is 
entitled  to  a  further  step,  which  I  wanted  to  point 
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out  yesterday.  He  must  have  transferred  in  his 
name  the  so-called  Vollstreckungsklausel.  I  avoided 
the  English  word  "writ  of  execution",  because  it 
doesn't  cover  the  Vollstreckungsklausel. 

Q.  I  am  interested  in  knowing  not  how  many 
things  we  can  do ;  I  would  like  to  find  out  the  least 
that  has  to  be  done,  the  very  least  that  we  need  to 
do  to  effect  an  eventual  transfer.  Therefore,  if,  in 
a  hypothetical  case,  a  corporation  goes  to  a  bank 
and  asks  the  bank  for  an  open  credit — is  this  phrase 
familiar  ? 

A.     Yes,  it  is  familiar  to  me. 

Q.     Please  excuse  me  if  I 

A.     No.    I  would  say  it  if  I  don't  know  the  term. 

Q.  Thank  you  very  much.  and  the  corpora- 
tion says  to  the  bank,  "We  want  an  open  credit  of 
90,000  marks."  And  suppose  the  bank  says,  "We 
are  not  satisfied  to  give  you  on  your  own  promise 
that  amount  of  money.  You  must  give  us  some 
additional  promise."  And  suppose  that,  in  this 
hypothetical  case,  Mr.  May  says,  "I  personally  will 
guarantee  to  the  bank  that  if  the  corporation  does 
not  pay  this  debt  [245]  that  I  will  pay."  And  the 
bank  says,  "This  is  not  enough."  And  Mr.  May 
says,  "Then  I  will  guarantee,  my  wife  will  guar- 
antee, and  together  we  will  give  you,  as  a  pledge, 
first,  a  stamp  collection;  second,  furniture;  third, 
jewelry ;  fourth,  a  claim  that  I  have  against  another 
company  which  has  gone  to  a  judgment.  I  will  give 
you  all  this  for  this  money."    And  the  bank  says, 
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"No,  this  is  not  enough/'  And  there  comes  to  the 
bank  a  man  by  the  name  of — wait,  we  will  stop  there 
for  a  moment.  SuiDpose  here  that  the  bank  says, 
"All  right;  that  is  enough."  And  Mr.  May  delivers 
to  the  bank,  as  is  required  under  Germany  law,  the 
stamp  collection,  the  jewelry,  makes  a  paper  for  the 
furniture  that  is  in  the  warehouse  and  gives  the 
bank  the  right  to  take  the  furniture  from  the  ware- 
house— in  other  words,  constructive  delivery. 

A.     Yes.    That  is  the  right  term. 

Q.  and  the  bank  says,  "Good.  We  are  sat- 
isfied." And  in  connection  with  the  deal,  upon  this 
understanding,  Mr.  May  also  delivers  to  the  bank 
an  assignment  of  the  claim  which  has  gone  to  judg- 
ment. A.     Yes. 

Q.  All  with  the  understanding  and  a  part  of  this 
whole  transaction.  It  being  understood,  partly  in 
writing,  partly  orally,  that  if  the  May  Film  Com- 
pany paid  the  bill  that  the  bank  will  release  Mr. 
May,  will  release  Mrs.  May,  will  give  back  to  them 
their  property  and  all  will  be  well.  [246]  Under 
those  circumstances,  if  the  May  Film  failed  to  pay 
and  the  bank  called  upon  Mr.  May  to  pay,  and  Mrs. 
May,  and  they  did  pay  the  bank,  would  Mr.  May 
and  Mrs.  May  be  entitled  to  receive  back  from  the 
bank  all  of  the  securities  and  pledges  and  pawns 
automatically,  under  Section  774? 

A.  Now,  the  facts  you  gave  me  to  be  assumed 
have  different  parts.  If  I  have  to  suppose  to  be 
true  the  latter  part  of  your  explanation,  that  after 
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an  oral  understanding  was  reached  between  the  con- 
tracting parties  then  Mr.  May,  as  you  said,  made 
out  a  written  assignment  to  the  bank  and  assigned 
this  claim  to  the  bank  to  its  full  extent,  then  my 
answer  would  be  divided  into  two  parts.    First,  the 
writ  of  assignment  has  the  preference  before  any 
old  negotiations  and  dealings  before.     For  the  in- 
terpretation of  this  legal  transaction  in  the  first 
place,  the  written  assignment  has  to  be  examined, 
and  if  there  is  a  contradiction,  then  might  come  up 
the  question  of  how  far  we  could  go  back  to  the 
negotiations  before.     If  there  is  a  written  assign- 
ment  of   this   claim,   in   consequence   of   the   facts 
which  you  so  kindly  ask  me  to  assume  to  be  true, 
I  am  quite  sure  about  my  answer,  and  the  answer 
is  the   same  which   I   gave   Mr.   Selvin  yesterday. 
There  would  be  no  transfer  by  operation  of  law, 
according  to  Section  774  of  the  German  Civil  Code, 
although  on  these  facts  which  you  give  to  me,  and 
which  are  partly  different  from  the  facts  given  yes- 
terday, there  is  no  doubt  that  in  this  case  there 
would  [247]  be  a  real  suretyship  assumed  by  Mr. 
May  and  Mrs.  May  in  the  meaning  of  Section  765 
of   the    German    Civil    Code.     This   is   the   section 
which  says,  "If  somebody  promises  to  be  liable  for 
an  obligation  of  another  party  he  is  a  suretyship." 
The  first  section  of  the  title  "burgschaft" — surety- 
ship.   But  when  you  ask  me  to  assume  that  in  con- 
sequence of  all  these  negotiations  Mandl  assigns  the 
claim  to  the  bank 


396  John  Lnhring,  et  al. 

(Testimony  of  E.  O.F.  Golm.) 

Q.  I  didn't  mean  to  confuse  you  by  saying 
Mandl. 

A.  May.  May.  I  made  a  mistake.  I  had  in 
mind  May,  too.  May  assigns  the  claim  to  the  bank. 
And  may  I  ask,  was  this  the  assigimient  which  was 
produced  yesterday?  Then  there  is  no  question 
that  he  never  acquired  the  right  by  virtue  of  law, 
but  there  is  also  no  question  that  he  acquired  the 
right  to  be  released  and  to  be  reassigned  with  this 
claim  which  he  had  given  as  security.  The  method 
of  facts  upon  which  I  base  my  opinion  are  given 
in  one  of  the  reports  which  I  was  quoting  yester- 
day. At  this  time  I  have  to  make  a  little  differ- 
entiation or  addition.  At  this  time  Mr.  Mandl  did 
not  come  into  the  picture  yet  ? 

Q.     That  is  right.  A.     Yes. 

Q.  You  have  continuously  assumed  that  there 
was  a  direct,  absolute,  unconditional,  unlimited  as- 
signment from  Mr.  May  to  the  bank,  in  all  your 
answers,  have  you  not? 

A.  Unlimited,  unconditional?  I  wouldn't  say. 
An  [248]  assignment,  in  the  meaning  of  the  Ger- 
man law,  as  I  was  asked  to  assume 

Q.  Well,  your  answers,  then,  have  been  based 
upon  an  assumption  that  the  assignment  to  the  Ger- 
man Bank  was  absolute,  unconditional  and  un- 
limited?   That  is  correct,  as  I  understand  you. 

A.  It  could  have  certain  conditions,  but  it  must 
have  been  a  real  assignment.  There  can  be  no  doubt 
about   the    conception   of   "assigmiient,"    I   think. 
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It  is  just  the  same  conception  in  the  American  law 

as  in  our  law. 

Q.  I  am  sorry.  I  failed  to  make  myself  clear. 
I  will  try  it  this  way:  An  assignment  that  simply 
says,  "I  assign  this  claim  to  you" 

A.     Yes,  that  is  better. 

Q.  That  is  a  straight,  absolute  assignment;  is 
that  right '?  A.     Yes. 

Q.  An  assignment  which  says,  ''I  assign  this 
to  you  as  security" A.     As  a  pledge. 

Q.     "as  a  pledge,"  that  is  not  absolute"? 

A.  This  is  just  what  you  asked  me  in  the  first 
place.  This  would  mean,  "I  pledge  this  claim  to 
you,"  in  other  words. 

Q.  I  am  trying  to  distinguish  it  in  this  way: 
The  answer  to  my  questions  about  the  operation  of 
Section  774  are  based  upon  an  assumption  that  the 
assignment  of  the  [249]  claim  to  the  bank  by 
Mr.  May  was  in  this  first  form,  "I  assign  the  claim 
to  you";  and  no  more? 

A.     There  could  be  more. 

Q.  But  if  the  assignment  was,  "I  assign  the 
claim  to  you  as  a  pledge,"  then  your  answer  would 
be  different  as  to  Section  774,  would  it  not? 

A.  In  this  case  my  answer  would  be  different, 
but  the  document  shown  to  me  didn't  contain  these 
words.    It  was  just  the  opposite. 

The  Court:  Let  us  use  the  word  that  applies  to 
both.  Let  us  use  ''hypothecate". 
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The   Witness:     Hypothek  is  only  applicable  to 
real  estate. 

The  Court:  That  is  right,  but  we  can  use  the 
word  "hypothecate"  in  the  same  sense. 

The  Witness :    Yes,  in  the  meaning  of  pledging  it. 

The  Court:  Yes.  There  were  no  conditions  of 
hypothecation  in  the  document  that  you  were  shown  ? 

A.     No;  just  the  opposite. 

The  Court:     Just  the  opposite?  A.     Yes. 

The  Court:  They  state  that  it  was  an  assign- 
ment? 

A.  I  don't  have  it  before  my  eyes,  but  I  am 
speaking  from  my  memory.  It  says,  after  certain 
facts  have  been  mentioned,  "I  hereby  assign  this 
claim  to  its  full  extent,  with  all  accessory  rights  and 
with  all  interest,  to  the  Bank  for  Foreign  Com- 
merce." That  was  what  I  was  asked  and,  of  [250] 
course,  if  you  give  me  other  facts,  then  my  answer 
must  be  different. 

Q.  By  Mr.  Hirschfeld:  Doctor,  as  a  witness,  of 
course,  you  are  not  testifying  as  to  actual  facts? 

A.     No. 

Q.     We  are  asking  you  hypothetical  questions. 

A.     Yes. 

Q.  So  that  when  Mr.  Selvin  asks  you  one  hypo- 
thetical question  on  which  happens  to  be  his  side 
of  the  case,  you  may  answer  that.  When  I  ask  you 
one — I  am  permitted,  I  believe,  to  ask  you  other 
hypothetical  questions,  and  you  do  not  have  to  refer 
back  to  additional  facts.  A.     No. 
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Q.     Then  you  may  show  me  what  are  the  words'? 

A.     You  want  to  see  the  English  or  the  German"? 

Q.     Either  one ;  the  English  preferably. 

Mr.  Selvin:  Let  the  record  show  that  the  wit- 
ness has  Plaintiffs'  Exhibit  5  before  him. 

A.  "With  these  premises  I  hereby  transfer  and 
assign  to  the  Bank  fuer  Auswaertigen  Handel  Ak- 
tiengesellschaft  Berlin  S.  W.  Marksgrafenstrasse  41 
the  above  mentioned  claim  and  judgment  together 
with  interest  and  all  other  rights  to  its  fullest  ex- 
tent." So  if  I  am  asked  what  this  is  I  could  only 
say,  as  an  expert  on  German  law,  that  there  can  be 
no  doubt  that  this  is  a  full  assignment. 

The  Court:  What  you  are  reading,  Doctor,  is 
the  purported  [251]  assigimient  contained  in  that 
letter  of  February  12  ?  A.     Yes,  the  quotation. 

The  Court:  The  letter  of  February  12,  1936,  sent 
to  Universal  Pictures  Corporation  by  the  Bank? 

A.     That  is  right. 

The  Court:    Part  of  Exhibit  5? 

A.  That  is  right.  That  is  the  German  text.  And 
the  German  text,  if  there  is  a  difference,  it  is  even 
clearer  than  the  English. 

Q.  By  Mr.  Hirschfeld:  Referring  to  the  Eng- 
lish,— and  if  it  isn't  a  good  English  translation 
please  correct  it  for  me,  because  I  am  relying  upon 
the  English  translation,  as  I  do  not  have  the  knowl- 
edge of  German  that  the  court  and  others  here  have 
— I  call  your  attention  again  to  where  it  says,  "I 
assign  the  above  mentioned  claim  and  judgment, 
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together  with  interest  and  all  other  rights  to  its 
fullest  extent."  Does  this  not  mean  that  I  assign 
the  claim  and  judgment  and  the  interest  and  all  of 
the  rights  to  execution  and  do  whatever  you  need  to 
do  when  you  have  a  judgment;  complete'? 

A.     It  is  a  complete  assignment. 

Q.  I  mean,  does  it  not  mean  that  I  am  assign- 
ing a  judgment  with  all  of  its  rights  complete? 

A.  Yes,  but  you  asked  me  whether  he  was  en- 
titled to  have  it  back,  and  this  follows  from  the 
first  part  of  it.  [252] 

Q.  If  we  assign  a  judgment,  together  with  all 
of  its  rights  and  privileges  to  be  exercised  to  its 
fullest  extent,  does  this  not  possibly  mean,  as  you 
read  it  over,  that  I  do  not  assign  the  judgment  away 
absolutely  and  deprive  myself  of  it,  but  I  am  as- 
signing the  judgment  with  all  of  its  privileges  so 
that  you  may  execute  on  it?  Could  not  that  be  the 
interpretation  here? 

A.  Shall  I  interpret  this  from  this  paragraph 
or  from  another  hypothetical  case? 

Q.     From  this  paragraph. 

A.  From  this  paragraph,  I  would  answer  no, 
because  he  says,  "With  these  premises  I  herewith 
assign." 

Q.  That  is  the  question,  then.  He  assigns  it 
subject  to  some  premises? 

A.     He  wants  to  call  attention  to  the  premises. 

Q.  And  in  the  statement  of  the  assigimaent  he 
refers  here  to  12  lines  or  so,  above  it,  reciting  the 
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premises.  Now,  it  says,  "Under  date  of  February 
9,  1933,  the  following  assignment  was  given  our 
Bank  as  security."  I  am  referring  to  the  Bank's 
letter,  now.  A.     Yes.  [253] 

Q.  What  I  would  like  to  call  your  attention  to 
first  is  this:  In  the  letter,  before  they  quote  the  as- 
signment, the  Bank  states,  "Under  date  of  Febru- 
ary 9th,  1933,  the  following  assignment  was  given 
our  Bank  as  security  for  our  claims  against  May 
Film  A.-G.  in  liquidation,  Berlin."  Does  this  not 
convince  you  and  show  to  you  that  the  claim  was 
not  assigned  absolute,  but  was  assigned  as  security? 

A.  It  convinced  me  that  it  was  assigned  abso- 
lutely as  security.  We  have  this  assignment  as 
security.  But  it  wasn't  a  pledge.  It  is  just  the  op- 
posite of  a  pledge. 

Q.  You  are  going  to  make  a  distinction  between 
the  assignment  of  a  claim  as  security  and  the  assign- 
ment of  a  claim  as  a  pledge  1  That  is  the  difference  ? 

A.     That  is  the  real  point. 

Q.  I  would  like  to  go  on  just  a  little  further 
with  our  hypothetical  question.  Now,  keeping  in 
mind  what  I  have  said  before  about  Mr.  May  going 
to  the  bank  and  arranging  a  loan,  he  and  his  wife 
put  up  certain  security  as  a  pledge,  and  [254]  sup- 
pose the  Bank  says,  "I  am  not  yet  satisfied  that  the 
corporation  is  good  or  that  you,  Mr.  May,  are  good, 
or  that  Mrs.  May  is  good,  or  that  your  jewelry, 
your  furniture  or  stamps  will  be  good  enough  secur- 
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ity.  I  want  something  more."  Suppose,  then,  Mr. 
Mandl  goes  to  the  Bank  and  says,  "I  want  you  to 
make  this  open  credit  to  the  corporation",  and  the 
Bank  says,  "Will  you  guarantee  it?"  He  says, 
"No" 

A.     Mr.  Mandl  says,  "No"? 

Q.     Yes.  "I  will  not  guarantee  to  you  that 

the  May  Film  Corporation  will  pay  the  bill,  but 
I  guarantee  that  if  Joe  May,  who  has  promised  to 
pay  the  bill,  does  not  pay  it  that  then  I  wall. ' '  [255] 

The  Court:  We  are  going  into  a  lot  of  supposi- 
tion as  to  what  did  occur  and  what  didn't  occur. 
The  fact  remains  that  the  basis  of  that  entire  thing 
is  the  letter  or  notice.  In  it  is  a  purported  assign- 
ment. The  main  question  before  the  court  is  what, 
if  anything,  is  the  effect  of  that;  not  what  hap- 
pened. You  cannot  bind  Universal  by  anything 
that  occurred  between  Mr.  May  and  the  Bank,  when 
the  basis  of  their  claim  is  wiiat  they  themselves  have 
delineated  in  this  notice.  You  couldn't  put  Mr. 
May  on  the  stand  now  and  prove  an  understanding 
that  this  was  to  be  for  hypothecation  only,  and  de- 
stroy the  effect  of  the  notice,  the  so-called  assign- 
ment upon  which  the  claim  passed.  It  is  entirely 
contained  in  its  notice  to  Universal.  You  can't  go 
beyond  that  notice.  You  have  to  interpret  that  no- 
tice in  the  light  of  what  it  says.  It  isn't  ambiguous. 
It  says  specifically,  "This  is  the  basis  of  our  claim." 
Evidently  it  was  prepared  by  their  counsel.  They 
give  the  section  of  the  Code  of  Civil  Procedure, 
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under  which  certain  occurrences  are  given  certain 
effect.  So  it  can't  be  speculated  as  to  what  might 
have  occurred  there,  or  you  can't  produce  Mr.  May 
to  testify  what  happened.  Mr.  May  could  not  in- 
trude, because  the  rules  of  evidence  would  be  con- 
trary to  it.  To  permit  the  introduction  of  what 
actually  took  place,  what  the  transaction  was,  would 
[256]  be  to  destroy  the  effect  of  this  instrument, 
which  is  the  only  basis  of  the  claim  against  Uni- 
versal, so  far  as  the  ownership  of  the  claim  is  con- 
cerned. So  I  will  sustain  the  objection  to  the  ques- 
tion on  the  ground  that  it  assumes  facts  not  in 
evidence.  It  is  an  attempt  to  modify  the  terms  of 
the  notice  which  sets  forth  the  basis  of  the  Bank's 
contention  that  Mandl  was  subrogated  to  the  claim 
against  May  Film.  Now,  you  may  go  on  to  some- 
thing else.  [257] 

Q.  When  you  had  Exhibit  5  in  your  hand  yes- 
terday did  you  not  say  that,  for  the  purpose  of 
determining  suretyship  as  you  were  discussing  it 
at  the  time,  it  was  quite  clear  what  Mr.  Mandl  had 
done,  but  that  it  wasn't  quite  clear  and  conclusive 
what  Mr.  May  had  done? 

A.  I  cannot  recall  that  I  have  made  the  state- 
ment, examining  this  document  this  morning,  that 
it  is  completely  clear  to  me  what  Mr.  Mandl — you 
don't  mean  Mr.  May? — what  Mr.  Mandl  had  done, 
but  not  clear  what  Mr.  May  had  done. 

The  Court:  The  question  is,  did  you  make  such 
a  statement  vesterdav?  A.     I  can't  recall  it. 
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The  Court:    Then,  that  answers  it. 
Q.     By  Mr.  Hirschfeld:    Will  you  tell  me  what 
you  did  say? 

A.  Examining  this  document,  and  from  my  recol- 
lection, I  said  it  appears  to  me  to  be  completely 
clear  that  Mr.  May  made  an  assignment,  to  its  full 
extent  of  all  interest  and  all  rights,  to  the  Bank, 
with  certain  premises.  These  premises  indicate  that 
this  assignment  was  meant  for  the  purpose  of  secur- 
ity, but  was  a  real  assignment.  And  as  far  as  I  recall, 
[260]  furthermore,  in  this  connection  I  referred  to 
a  decision  of  our  Supreme  Court  which  is  appli- 
cable to  this  case,  in  my  opinion. 

Mr.  Selvin:  I  don't  want  to  suggest  to  put  any- 
thing in  anybody's  mouth,  but  I  think  I  know  the 
answer  which  Mr.  Hirschfeld  has  in  mind. 

Mr.  Hirschfeld :  Will  you  tell  it  to  me,  with  your 
Honor's  permission? 
The  Court:    Yes. 

Mr.  Selvin:  In  an  entirely  different  connection, 
when  I  was  examining  the  witness  as  to  the  differ- 
ence between  garentie-versprechen  and  burgschaft, 
the  court  and  I  asked  the  witness  if,  in  Mr.  Lenk's 
testimony  in  his  deposition,  there  was  any  indica- 
tion as  to  what  the  relationship  between  the  parties 
was.  Dr.  Golm  said,  no.  The  court  asked  him  if 
there  was  any  indication  in  this  letter  as  to  what 
the  relationship  Avas,  and  Dr.  Golm  said  that  the 
term   "burgschaft"   was   used   in   connection   with 
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Mandl's  relationship,  but  there  was  nothing  to  in- 
dicate what  May's  relationship  was. 

The  Court:    That  was  it. 

The  Witness:    That's  it. 

Q.  By  Mr.  Hirschfeld:  Doctor,  is  it  not  a  fact 
that  under  German  law  you  cannot  assign  a  claim 
and  a  judgment  as  security  without  making  an  abso- 
lute assignment? 

A.  Yes,  you  can.  You  cannot  assign  it  as  secur- 
ity [261]  without  making  an  assignment;  is  that 
your  question? 

Q.     Yes. 

A.  Of  course,  you  cannot  assign  it  without  mak- 
ing an  assignment. 

Q.     In  absolute  form? 

A.  The  conception  "assign"  indicates  that  you 
have  to  make  an  assignment.  But  if  you  want  to 
ask  me  whether  you  can  pledge  it  without  making 
an  assignment;  no,  they  will   want  a  pledge. 

Mr.  Hirschfeld :  Your  Honor,  I  want  to  straighten 
out  a  word  that  is  translated  as  "lodgment".  I 
have  the  law  on  that.  I  want  to  bring  it  out.  I 
think  there  is  a  distinction. 

Q.  The  assignment  in  its  form  must  be  absolute, 
is  that  not  so,  even  though  it  is  understood  that  it 
is  as  security? 

A.  The  assignment  in  its  form  must  be  absolute, 
even  if  it  is  understood  that  it  must  be  security; 
but  security  is  not  to  be  replaced  by  pledge. 
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Q.  Now,  you  cannot  pledge  a  claim  without  as- 
signing it,   can  you? 

A.  I  can  pledge  a  claim  in  making  out  an  as- 
signment, or  better  to  say  "transfer  as  a  pledge". 

Q.     You  do  have  to  transfer  the  claim,  do  you? 

A.  As  a  pledge,  with  an  addition.  I  mean,  you 
have  to  make  an  addition  to  an  absolute  assignment. 
If  you  want  to  express  that,  you  don't  assign  it  as 
a  usual  assignment,  but  [262]  as  a  pledge. 

The  Court :  Let  me  see  if  I  get  it.  In  other  words, 
the  main  idea  is  this:  In  order  to  transfer  owner- 
ship in  a  claim  you  have  to  assign  it  and  you  use 
the  w^ords,  "transfer  the  claim";  is  that  right? 

A.     Yes. 

The  Court :  Then,  if  your  assignment  is  for  secur- 
ity you  would  add  to  the  words  of  assignment  words 
indicating  that  it  is  for  security.  Is  that  what  you 
mean  ?  A.     That  is  not  necessary,  your  Honor. 

The  Court:    It  is  not  necessary? 

A.  That  is  not  what  I  mean.  I  mean  the  form 
of  giving  a  pledge,  or  security  with  a  claim,  is  the 
same  form  which  is  applicable  to  an  assignment. 
But  there  is  a  difference.  If  I  use  the  word  "as- 
signment", which  means  in  Germany  "abtretung" — 

The  Court:   Yes. 

A.  Then  it  follows  the  rule  given  for  assign- 
ments, in  Section  398  and  following,  of  our  German 
Civil  Code. 

The  Court:    Yes. 
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A.  This  is  a  real  assignment,  which  doesn't  ex- 
clude that  this  real  assignment  is  to  be  a  security, 
to  constitute  a  security,  and  which  would  lead  to 
the  consequence  that  after  this  purpose  has  been 
fulfilled  to  the  creditor  he  has  to  reassign  to  me.  But 
if  I  don't  want  to  give  an  assignment  to  the  full 
extent,  but  only  so  that  the  creditor  [263]  acquires 
a  lien,  a  pledge  on  this  claim,  then  I  have  to  make 
this  clear,  in  addition  to  my  other  declaration,  to 
say,  "I  herewith  transfer  or  assign" — maybe  this 
could  be  also  used — "assign  the  claim  as  a  pledge." 
A  security  is  also  some  kind  of  a  fiduciary  relation- 
ship between  the  creditor,  and  in  virtue  of  this 
fiduciary  relationship  the  creditor  acquires  the  claim 
given  to  him,  to  its  full  extent,  and  can  execute  all 
the  rights,  flovring  out  of  this  claim,  against  every- 
body, with  the  only  restriction  that  in  the  interre- 
lation to  him 

The  Court :   He  must  act  in  good  faith  % 

A.     he  must  act  in  good  faith  and  has  to 

reassign  after  the  purpose  is  fulfilled. 

The  Court:    Yes. 

Q.  By  Mr.  Hirschfeld :  Now,  Doctor  Golm,  if  an 
assignment  is  made  with  words  of  transfer,  and  both 
parties  know  and  understand  that  it  is  as  a  pledge, 
it  will  still  be  a  pledge  without  that  particular  word 
being  in  it,  will  not  not  %  It  does  not  all  have  to  be 
in  writing? 

A.  I  would  say  it  is  what  we  call  "Sicherungs 
abtretung",  an  assignment  as  security,  but  which  is 
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an  assignment  and  not  a  pledge.  The  difference,  if  I 
may  explain  this:  That  for  the  outside  world,  for 
every  third  person  the  creditor,  who  acquires  a  claim 
for  securit}^  by  assignment,  is  the  legitimate  holder 
of  the  claim.  While  a  creditor  who  acquires  a  claim, 
as  a  i^ledge  only,  is  [264]  restricted  in  his  rights, 
and  there  is  always  the  owner  of  the  claim  who 
comes  into  the  picture  with  it. 

Q.  Suppose  the  principal  debtor  defaults  in  an 
instance  where  he  has  pledged  a  claim ;  for  instance. 
May  defaults  and  has  pledged  the  claim  to  the 
Bank.  Can  the  Bank  execute  and  operate  on  that 
assigned  pledge? 

A.     Well,  now,  he  assigns  it  as  a  pledge  ? 

Q.     Yes.   Can  the  Bank  act  on  it  immediately  ? 

A.  The  Bank  can  act,  but  there  is  a  certain  pro- 
cedure that  the  Bank  has  to  comply  with. 

Q.  In  other  words,  it  has  been  transferred  to 
the  Bank? 

A.  As  a  pledge.  It  is  a  hypothetical  question. 
Shall  I  answer  the  question,  has  it  been  assigned 
to  the  Bank  or  transferred  as  a  pledge?  Then,  I 
would  say  on  this  document,  it  has  been  assigned. 
But  this  doesn't  exclude  that  another  transaction 
can't  be  made  as  a  pledge. 

The  Court:  In  other  words,  the  existence  of  it 
doesn't  exclude  any  collateral  agreements  which  are 
not  set  forth? 

A.  Oh,  yes.  I  would  say  this  document  excludes 
collateral  agreements,  in  so  far  as  we  have  the  rule 
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that  if  there  is  a  written  agreement  this  is  the  crux 
of  the  matter  and  decisive.  And  the  one  who  wants 
to  claim  that  another  transaction  has  been  made 
has  to  state  and  to  make  clear  why  this  other  trans- 
action was  not  incorporated  into  the  document. 

The  Court:  We  have  the  same  rule.  Ultimately, 
I  think  [265]  the  general  fundamental  principles 
underlying  human  relations  are  the  same.  We  al- 
ways assume  that  everything  is  in  a  written  con- 
tract. 

Q.  By  Mr.  Hirschfeld:  Doctor,  what  is  the  dif- 
ference in  procedure  and  in  results,  if  any,  be- 
tween an  assignment  made  as  a  pledge  and  a  straight 
assignment  where  there  has  been  a  default? 

A.  Well,  the  difference  in  the  procedure  is  not 
very  strict.  You  mean  in  order  to  seek  satisfaction 
out  of  the  claim  ?  The  differences  are  not  very  strict. 
There  are  certain  differences.  If  you  want  me  to  I 
can  give  you  the  code  which  deals  with 

The  Court :   You  might  state  in  a  general  way. 

A.  In  a  general  way,  in  cases  where  there  is 
only  a  pledge  concerning  a  claim  the  creditor,  by 
pledge,  cannot  act  completely  independent  of  the 
owner  of  the  pledge,  who  is  still  entitled  to  the 
claim  to  a  certain  degree. 

The  Court:  And  the  other  assumes  a  straight 
assignment. 

A.     He  is  completely  free  to  do 

The  Court :  Just  as  the  holder  would  be  obligated 
onlv  to  account  to  the  owner? 
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A.  That  is  right.  He  has  certain  obligations 
against  the  owner. 

Q.  By  Mr.  Hirschfeld:  Do  you  mean,  then,  that 
if  a  [266]  claim  has  been  assigned  as  security,  with- 
out the  word  "pledge",  that  the  provisions  of  Sec- 
tion 774  do  not  apply  at  all? 

A.  Now,  I  have  to  proceed  upon  the  assumption 
the  document  reads,  "I  herewith  assign  this  claim 
as  security,"  shall  I  not? 

A.     "I  herewith  assign  this  claim  as  security." 

Q.     By  Mr.  Hirschfeld:   Yes. 

A.  This  would  be — I  have  to  translate  it.  A 
literal  translation  would  be  "sicherungs  abtretung" 
— abtretung  is  assign;  sicherungs  is  security — which 
is  not  in  the  legal  structure,  but  in  effect  similar  to 
a  pledge,  but  has  different  effects.  And  even  though 
I  assume  that  the  words,  "I  assign  as  security," 
would  be  added  to  this  document,  it  w^ould  still  re- 
main a  sicherungs  abtretung,  which  means  that  the 
Bank  acquired  the  claim  to  its  full  extent  and  its 
full  right  but  with  the  understanding  that  it  was 
a  security  and  had  to  be  given  back  after  the  pur- 
pose of  the  security  was  no  longer  in  question. 

The  Court:  Would  you  follow  it  up  by  saying 
how  far  the  security  would  apply? 

A.  In  this  case  Section  774  would  not  apply, 
because  this  section  applies  not  to  cases  where  a 
creditor  is  under  the  obligation  only  to  give  back 
the  security.  It  applies  only  in  cases  where  there 
is  a  transfer  by  virtue  of  law.   And  it  [267]  wasn't 
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possible  in  a  case  like  this.    The  decision  which  I 

showed  jou  yesterday  in  Volume  89.  [268] 

Q.  By  Mr.  Hirschfeld:  Is  there  any  doubt  in 
your  mind  that  the  assignment  from  Mandl  here 
would  be  constructed  by  the  courts  of  Germany 
as   an   assignment   for   security? 

A.     This   assignment  ? 

Q.  The  yery  one  you  haye  in  front  of  you — 
from  May,   I  mean. 

A.  Without  the  letter  of  the  Bank  this  docu- 
ment is  an  assignment  for  the  purpose  of  security. 
It  doesn't  mention  the  purpose  of  security,  but 
it  has  to  be  interpreted  as  an  assignment  for  the 
purpose  of  security;  but  since  it  is  a  full  assign- 
ment the  Bank  is  the  full  creditor. 

Q.  But  it  is  claimed,  is  it  not,  from  reading 
this  letter,  that  the  assignment  was  for  security? 

The  Witness:  I  answered  this  more  than  once, 
and  I  can't  retract  from  my  statement.  I  think 
my  opinion  is  truly  clear. 

The  Court :     Then  we  will  let  the  answer  remain. 

Q.  By  Mr.  Hirschfeld:  Is  it  not  a  fact,  Doc- 
tor, that  with  respect  to  a  claim  that  has  been 
reduced  to  a  judgment  [269]  you  cannot  sell  it 
outright  ? 

A.     Pardon  me.     I  didn't  get  the  question. 

Q.  Is  it  not  a  fact  that  where  you  haye  a  claim 
that  has  become  also  a  judgment,  that  you  cannot 
sell  it   outright   from   one   to   another? 
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A.  The  German  word  for  sell  is  "verkaufen". 
I  mean,  I  can  sell  a  book.  And  I  can  sell  a  claim, 
but  through  the  transaction  of  selling  only,  the 
ownership  is  not  transferred.  In  order  to  transfer 
the  ownership  of  a  thing  I  have  to  deliver  it;  and 
in  order  to  transfer  the  ownership  of  a  claim  I 
have  to   assign   it. 

The  Court:     Can't  you  sell  a  right?     We  have 
a  phrase,  which  is  mongrel   French  and   English, 
which  we   call   "choses   in   action". 
A.     Oh,  yes. 

The  Court:  Is  there  such  a  thing  as  a  transfer 
of  a  chose  in  action,  a  right  to  pursue  a  remedy^ 
a  right  to  sue  somebody  in  a  civil  court  for  a 
claim "? 

A.  Yes.  I  can  sell  any  right  whatsoever.  The 
only  thing  is  that  we  have  a  very  precise  distinc- 
tion between  the  so-called  "  schuldverhaltnis  " — the 
obligation  created  by  a  transaction,  which  we  call 
"schuldverhaltnis",  and  the  accomplishment  of  the 
obligation  through  assigning  the  right  and  trans- 
ferring the   right. 

The  Court:  Yes.  In  other  words,  the  sale,  as 
we  would  call  it,  is  the  motivation;  the  agreement 
which  results  in  [270]  the  transfer  and  precedes  it  ? 
A.  That  is  correct,  your  Honor.  I  could,  for 
instance,  make  out  a  contract  and  say,  "I  am 
willing  to  sell  this  to  you."  And  the  other  person 
may  accept  it.  Then  I  have  to  fill  this  contract 
and  deliver. 
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The  Court:     Yes. 

Q.  By  Mr.  Hirschfeld:  Now,  Doctor,  with  re- 
spect to  the  method  of  transferring  the  claim 
where  you  have  sold  it,  would  you  not  also  use 
the  word  "abtretung"? 

A.  If  I  sold  the  claim  f  Of  course,  as  I  said 
before,  in  order  to  accomplish  my  obligation  aris- 
ing out  of  this  sale  I  have  to  assign  it — abtretung. 

Q.  Yes.  And  if  you  transfer  a  claim  to  a  trus- 
tee— is  that  word  familiar  to  you,  Doctor? 

A.     Yes. 

Q.  If  you  transfer  a  claim  to  a  trustee  the 
trustee   could   do   certain   things'? 

A.     Yes.     Fiduciary. 

Q.  Fiduciary.  You  also  use  ''abtretung"  in  the 
case  of  a  fiduciary,  in  the  transfer  of  a  claim  and 
judgment;  is  that  not  so? 

A,     That  can  be  so  and  will  be  so  in  many  cases. 

Q.  I  don't  mean  that  is  the  best  way,  but  it 
can  be  done?  A.     It  can  be  done,  yes. 

Q.  Yes.  And  to  transfer  a  claim  as  a  pledge 
you  have  [271]  to  make  words  of  "abtretung"? 

A.  No.  To  transfer  a  claim  as  a  pledge  I 
wouldn't  use  "abtretung".  I  would  use  the  word 
* '  verpf  aendung ' '. 

Q.     But  you  can  use  the  word  "abtretung"? 

A.  No.  If  I  use  the  word  "abtretung"  it  isn't 
a   pledge. 

Q.  But  you  can  use  the  word  "abtretung"  with 
an  addition? 
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A.  If  I  make  it  clear  to  the  world  that  it  isn't 
an  assignment,  but  a  pledge. 

Q.     Yes. 

A.  I  wouldn't  use  the  term,  but  I  would  use 
a  term  that  is  understandable. 

Q.  Doctor,  will  you  please  refer  to  the  German 
Civil  Code  and  tell  me  if  Section  239  defines  a 
surety?  A.     239? 

Q.  Yes.  I  have  a  book  which  you  have  al- 
ready w^arned  me.  Doctor,  is  not  a  perfect  trans- 
lation. 

Mr.  Selvin:  Do  you  have  the  translation  by 
the  Chinese?  A.     239  doesn't 

Q.     By  Mr.  Hirschfeld:     Pardon  me;  232. 

A.  232  does  not  give  a  definition  of  what  is  a 
surety.  It  uses  the  term  "surety",  which  is  de- 
fined in  Section  765. 

Q.  Well,  232  relates  to  the  giving  of  a  security, 
does   it  not? 

A.  Section  232  is,  if  somebody  is  under  the 
obligation  to  give  security,  how  can  he  fulfill  this 
obligation.    And  Section  239 [272] 

Mr.   Selvin:     232. 

A.  232  indicates  different  ways  of  doing  so. 
For  instance,  first  he  may  make  a  deposition  of 
money  or  security — it  means  stock  or  something 
like  that. 

Q.  By  Mr.  Hirschfeld:  Pardon  me,  Doctor.  I 
don't  want  to  get  too  far  away.  Will  you  tell  me 
first  if  the  beginning  of  the   section   is   correctly 
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translated  as  follows:  "If  a  person  has  to  give 
security  he  may  do  so" — then  the  way.  Is  that 
about  right? 

A.  I  would  literally  translate  it,  "A  person 
who  is  under  the  obligation  to  give  security  can 
do  so  in  the  following  manner." 

Q.     Does  he   have   to   be   under   the   obligation? 

A.     Yes. 

Q.     Or  can  it  be  a  voluntary  giving? 

A.  No.  Under  this  section  he  has  to  be  under 
the  obligation,  because  it  says,  "wer  sicherheit  zu 
leisten  hat" — "one  who  has  to  give  security." 

Q.  But  cannot  this  obligation  arise  out  of  his 
agreement?  A.     Surely. 

Q.     That  is  what  I  mean. 

A.  It  must  not  necessarily  be  an  obligation 
created  by  law. 

Q.     By  admission?  A.     By  admission. 

Q.  He  can  lodge  money  or  negotiable  instru- 
ments. That  [273]  is  the  word  in  the  translation 
I  have.  Will  you  tell  me  a  better  word  if  you 
have  one?     Is  the  word  "lodge" 

A.  This  translation,  which  I  didn't  see  before, 
just  follows  the  words  which  I  used:  "One  who 
has  to  give  security  may  do  so : — 

by  depositing  money  or  papers  of  value, 

by  pledge  of  claims,  which  are  entered  in  the 
Book  of  Debts  of  the  Empire  or  in  the  State-Book 
of  Debts   of  a   Federal   State, 

by  pledge  of  movable  things, 
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by  executing  mortgages  on  land  within  the  realm, 

by  pledge  of  claims  secured  by  mortgage  on  land 
within  the  realm  or  by  pledge  of  liens  on  land 
or  of  ground  rents  within  the  realm. 

If  security  cannot  be  given  in  the  manner  in- 
dicated, an  undertaking  by  a  sufficient  surety  is 
admissible." 

Q.     Yes.  [274] 

A.  This  doesn't  define  the  conception  of  what 
a  surety  is. 

Q.  By  Mr.  Hirschfeld:  Is  the  claim  of  the 
judgment  against  Universal  a  commercial  trans- 
action ? 

A.  No.  Do  you  mean — may  I  ask  what  transac- 
tion you  have  in  mind? 

Q.  Well,  is  the  judgment  itself  a  commercial 
transaction  1 

A.     The  judgment  itself  is  a  document. 

Q.  All  right.  The  claim  upon  which  the  judg- 
ment is  based,  is  that  a  commercial  transaction? 

[275] 

Q.  By  Mr.  Hirschfeld:  Mandl  is  entitled  to 
only  four  [276]  per  cent.     Is  that  what  you  said? 

A.  No.  What  I  testified  to  is  this:  Assuming 
the  fact  to  be  true,  that  by  virtue  of  law — I  was 
asked  this  question:  There  was  a  transfer  of  this 
claim  and  this  judgment  from  the  Bank  for  For- 
eign Conmierce  to  Mandl;  assuming  this  fact  to 
be  true,  to  what  interest  would  Mandl  be  entitled. 
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Q.  Entitled  to  receive  from  whom,  from  Uni- 
versal *? 

A.  From  the  person  which  he  is  suing  in  order 
to  seek  satisfaction  out  of  this  claim.  The  debtor 
of  this  claim. 

Q.     That  is  Universal? 

A.     Universal,    in    this    case. 

Q.     In  the  hypothetical  case? 

A.  Yes.  And  I  answered  the  question  that^ 
first,  a  transfer  of  law,  if  it  is  possible,  which 
I  have  to  assume  in  this  case,  could  only  be  made 
to  this  extent:  If  he  satisfies  the  creditor,  the  Bank 
for  Foreign  Commerce,  only  in  so  far  as  the  claim 
of  the  Bank  for  Foreign  Commerce  could  be  trans- 
ferred to  him,  that  he  is  not  entitled  to  the  same 
interest  which  the  Bank  for  Foreign  Commerce 
would  have  been  entitled  to  demand,  but  that  he 
is  only  entitled  to  the  legal  interest  if  there  is 
no  expression  to  the  agreement  between  the  debtor 
and  the  other  party.  I  base  this  opinion,  which 
is  my  juridicial  opinion,  also  on  the  decision  of 
our  highest  court,  printed  in  Volume  61,  where 
this  case  is  decided.  [277] 

Q.  But  in  this  case.  Doctor,  have  you  read  the 
judgment?  A.     I  have  it  here. 

Q.  No.  The  judgment  in  the  case  against  Uni- 
versal. A.     Yes. 

Q.  And  you  have  read  the  judgment  rendered 
in  the A.     I  translated  it. 
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Q.     in  the  Reichsgericht.     Did  you  observe 

that  in  that  judgment  the  interest  was  specified 
at  two  per  cent  above  the  Reichsbank  discount 
rate?  A.     Yes,    I   observed   it. 

Q.  By  Mr.  Hirschfeld:  In  the  event  this  court 
were  to  require  the  defendant  here  to  pay  to  the 
plaintiff  here  that  judgment,  do  you  agree  that 
the  interest  that  should  be  charged  is  the  interest 
that  is  shown  in  the  judgment? 

A.  In  the  event  that  this  court  should  agree 
that  Universal  has  to  pay  this  judgment — that  is 
quite  another  question,  which  I  am  asked  now.  In 
the  event,  for  instance,  that  this  court  for  any 
reason  should  agree  that  Universal  has  to  pay 
this  judgment 

The  Court:  What  would  be  the  interest  they 
are   entitled   to  ? 

A.  Then  the  interest  at  the  rate  set  forth  in 
the  judgment.    But  that  is  another  question.  [278] 

The  Court:  I  know.  That  is  the  question  he 
is  trying  to  find  out. 

Q.  By  Mr.  Hirschfeld:  In  any  event,  Doctor, 
is  not  the  transaction  between  the  Bank  and  Mandl 
a  commercial  transaction? 

A.  Which  transaction  between  the  Bank  and 
Mandl  ? 

Q.     The  one  you  have  read  about  in  Exhibit  5. 

A.  This  notice  only  says  that  Mandl  undertakes 
a  suretyship  in  this  case.  In  this  case  the  word 
"burgschaft",  which  means  suretyship,  is  chosen. 
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The  Court :  Assuming  that  that  claim  sets  forth, 
further,  an  obligation  of  Mandl,  also;  Is  it  a  com- 
mercial transaction? 

A.  It  doesn't  appear  from  this,  because  it 
doesn't  appear  that  Mandl  undertook  the  surety- 
ship,  because   it   belonged   to   a   mercantile   trade. 

The  Court:     Is  it  for  an  accommodation? 

A.  He  says  he  was  related  to  Mr.  May  and 
had  business.  This  could  be  a  private  affair.  But 
I  don't  know  what  Mr.  Mandl  did.  A  commercial 
transaction  can  only  take  place  in  the  frame  of 
a  certain  business,  if  the  person  is  a  mercantile 
trader. 

The  Court:  In  other  words,  going  security  for 
someone  else  at  a  bank,  where  there  is  nothing  to 
show  that  it  was  connected  at  all  with  the  business 
of  Mr.  Mandl,  who  was  the  surety,  would  not  con- 
stitute a  commercial  transaction? 

A.     No.     We   must   know  more   facts   about   it. 

[279] 

The   Court:     All  right. 

Q.  By  Mr.  Hirschfeld:  The  fact  that  it  was 
a  business  transaction  with  the  Bank  would  not 
entitle   it  to  be   a   commercial  transaction? 

A.  Would  not  suffice  to  arrive  at  that  conclu- 
sion. 

Q.  If  the  court  construed  the  transaction  to 
be  a  commercial  transaction,  then  the  interest  rate 
would  be  as  set  forth  in  Sections  352  and  353  of 
the  Commercial  Code;  is  that  not  so? 
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Mr.  Selvin:  You  mean  if  it  is  construed  as  a 
commercial  transaction  under  the  German  law? 

Mr.  Hirschfeld:     Yes. 

A.  The  interest  which  Mandl  could  claim  from 
Universal  ? 

Q.  By  Mr.  Hirschfeld:  No.  You  testified  yes- 
terday that  Mandl's  claim  on  the  suretyship  arrange- 
ment was  limited  to  four  per  cent;  is  that  right? 

A.  I  testified  that,  assuming  that  by  virtue  of 
law  it  was  a  transfer  of  the  claim  of  the  Bank 
to   Mandl 

Q.     Yes. 

A.     then  he  would  be  entitled  to  claim  four 

per  cent  in  case  of  default. 

Q.     From  whom?  A.     From  his  debtor. 

Q.     Who,  in  your  hypothetical  case?    Name  him. 

A.  The  same  debtor  against  the  claim  of  the 
Bank. 

The  Court:     Universal?  [280] 

A.  That  must  not  necessarily  be  Universal.  It 
could  be  Joe  May,  too,  because  he  is  entitled  to 
claim  contribution  from  Joe  May.  It  could  also 
be  the  May  Film,  because  he  is  entitled  to,  if  he 
satisfies  the  creditor,  to  have  regress  to  the  main 
debtor  and  to  another  guarantor. 

Q.  By  Mr.  Hirschfeld:  In  the  hypothetical 
case,  you  mean,  that  Mr.  Mandl  might  claim  the 
full  interest  that  is  in  the  judgment  as  against 
Universal,  but  as  against  Mr.  May  or  maybe  against 
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the  May  Film  Company  he  could  only  claim  four 

per  cent;  is  that  correct?  A.     No. 

Q.     Under  your  hypothetical  case,  as  you  limit  it? 

A.  Under  the  hypothetical  case,  that  by  virtue 
of  law  the  claim  belonging  to  the  Bank  and  to 
the  extent  to  which  Mandl  satisfies  the  Bank — 
which  is  to  be  borne  in  mind — has  been  trans- 
ferred to  Mandl,  then  he  could  claim  this  part  only 
which  he  had  paid  and  only  interest  of  four  per 
cent,  because  he  could  not  seek  satisfaction  out 
of  a  security  to  a  higher  degree  than  his  claim 
is  valid.  He  acquires  the  claim  only  in  so  far 
as  he  satisfies  the  Bank.  That  is  set  forth  in 
Section  774. 

Q.  Then,  do  you  mean  that  if  Mr.  Mandl  only 
paid  20,000  marks,  for  examx3le,  to  the  Bank  fuer 
Auswaertigen  Handel  and  received,  by  operation 
of  law,  these  pledged  articles,  that  he  could  make 
claim  against  Universal  only  for  20,000  marks  plus 
four  per  cent  interest?  [281] 

A.  There  is  no  doubt  about  that.  I  am  com- 
pletely sure.  If  Mr.  Mandl — assuming  the  fact 
the  del)t  was  higher,  of  80,000  Reichsmarks,  as  was 
stated  here,  and  Mr.  Mandl  paid  the  remaining 
balance  of  20,000  marks,  then  the  claim  belonging 
to  the  Bank  was  transferred,  to  him,  by  virtue 
of  law,  only  to  the  amount  of  20,000  marks,  and 
his  right  to  seek  satisfaction  out  of  any  security — 
whether  it  was  a  stamp  collection,  whether  it  was 
a  suretyship,  whether  it  was  real  estate,  whatever 
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it  was — was  limited  by  the  amount  to  wlaicli  he  had 
acquired  the  claim.  He  could  never  ask  for  more 
than  he  was   entitled  to  demand. 

Q.  If  the  claim  is  assigned  to  Mandl,  by  op- 
eration of  law,  against  Universal,  and  assume  the 
claim  against  Universal  is  for  100,000  marks,  and 
assume  that  Mandl  has  only  paid  out  the  interest, 
as  you  figure  it,  20,000  marks,  then,  if  I  understand 
you  correctly,  you  say  that  Mr.  Mandl  may  only 
take  20,000  marks? 

Mr.  Selvin:     From  Universal. 

A.  I  don't  say;  the  law  says,  completely  and 
without  any  doubt.     Section  774. 

Q.  By  Mr.  Hirschfeld:  What  happens  to  the 
other  80,000  marks;  is  that  a  present  or  profit  to 
Universal  ? 

A.  Universal  owes  a  debt,  arising  out  of  this 
judgment,  to  somebody,  but  not  necessarily  to  a 
man  who  has  only  acquired  part  of  this  claim  by 
operation  of  law. 

The  Court :  They  would  still  owe  it  to  the  judg- 
ment [282]  creditor? 

A.     To  the  judgment  creditor. 

The  Court:  They  would  owe  it  to  the  original 
judgment  creditor,  to  May  Film. 

A.  Of  course.  And  the  Bank  for  Foreign  Com- 
merce has  to  assign  it,  if  necessary. 

Q.  By  Mr.  Hirschfeld :  Under  German  law  Mr. 
Mandl  has  this:  We  will  assume  that  by  operation 
of  law  he  owns  this  judgment  against  Universal, 
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and  he  wishes  to  go  on  this  judgment.     He  has 

the  right,  under  German  law,  to  decide  which  of 

these  various  securities  he  will  go  after,  does  he 

not? 

A.  He  has  the  right,  yes.  There  might  be  a  re- 
striction, but  he  can  assume  he  has  the  right,  in 
general   cases. 

Q.  It  is  true,  is  it  not,  Universal  can  say,  "You 
must  go   after  the  jewelry  first'"? 

A.     Not  necessarily. 

Q.     He  can  say  "I  am  going  after  you  first"? 

A.     Yes. 

Q.  So  when  he  comes  after  Universal,  in  our 
hypothetical  case,  and  he  brings  a  suit,  under  the 
German  law  must  he  limit  his  demand  in  the  suit 
to  just  how  much  he  paid? 

A.  This  is,  without  any  doubt,  to  be  answered 
in  the  afiirmative.  He  has  to  say  the  following — 
he  has  to  say  to  the  court,  to  the  German  court, 
in  this  case:  "I  assumed  responsibility" — let's  say 
a  suretyship — '' toward  the  [283]  Bank.  Out  of 
the  suretyship  I  paid  20,000  Reichsmarks.  There- 
fore, to  the  amount  of  20,000  Reichsmarks,  and 
with  the  restriction  that  it  may  not  avail  to  the 
detriment  of  the  Bank,  I  am  now  entitled  to 
seek  satisfaction  out  of  this  claim  given  as  se- 
curity to  the  Bank  and,  therefore,  I  ask  'May  it 
please  the  court  to  condemn  the  debtor  of  this 
claim  to  pay  to  me  the  amount  which  I  have  paid.'  " 
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That  means  20,000  marks  with  interest  at  the  rate 

of  four  per  cent. 

The  Witness:  It  is  clear  provision  of  the  Ger- 
man law  which  can't  be  disputed  by  anybody. 

Q.  By  Mr.  Hirschfeld:  Since,  under  your  in- 
terpretation, he  is  limited  to  asking  only,  in  our 
hypothetical  case,  for  20,000  marks,  and  he,  by 
operation  of  law,  is  the  owner  of  the  claim,  how 
does  the  Bank,  as  you  have  said,  get  the  balance 
of  the  claim  for  itself? 

A.  The  question  contains  a  contradictio  in  ad- 
jecto,  a  [284]  contradiction  in  its  incorporation. 
Mr.  Hirschfeld  wants  me  to  assume  to  be  true  that 
Mr.  Mandl  only  paid  20,000  marks,  but  by  virtue 
of  law  he  acquired  the  claim  to  its  full  extent, 
which  he  did  not.  If  he  only  paid  20,000  marks 
he  acquired  the  claim  only  to  that  extent. 

The  Court:  And  the  remainder  of  the  claim 
is   still   in   the   judgment   creditor? 

A.     Or  the  Bank. 

The  Court:  And  they  could  pursue  whatever 
remedies  they  have  to  enforce  it? 

A.  And  they  have  the  preference,  as  set  forth 
in   sentence   two   of  this   section. 

Q.  By  Mr.  Hirschfeld:  If  the  Bank  held  as 
security  this  judgment,  and  Mr.  Mandl,  in  our 
hypothetical  case,  only  gets  the  right  to,  we  will 
say,  one-quarter  of  this  judgment,  and  assume  that 
the  Bank  got  the  judgment  from  Mr.  May  origi- 
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nally,  and  assume  that  the  Bank  is  fully  paid  and 
has  no  more  claim,  is  it  not  a  fact  that  the  Bank 
no  longer  holds  the  balance  of  the  judgment"? 

A.  The  fact  is  that  Universal  owes  the  full 
amount,  but  it  doesn't  owe  the  full  amoimt  to 
the  paying  surety  who  only  pays  a  part  of  it. 
And  to  whom  he  owes  the  other  amount  is  a  ques- 
tion of  fact. 

Q.  I  am  talking  about  not  who  owes,  but  who 
owns.  Who  is  the  owner  where  the  Bank  is  paid 
in  full,  let  us  say,  and  May  Film  pays  a  part, 
Joe  May  pays  a  part  and  Mrs.  May  pays  [285] 
a  part,  and  the  last  is  paid  by  Mr.  Mandl. 

A.     Yes. 

Q.  Each  one  in  turn  would  receive  a  certain 
interest  in  this  claim? 

A.     I   understand  the  question. 

Q.  Since  Mr.  Mandl  only  receives  part  of  the 
claim  and  since  Mr.  May,  under  our  hypothetical 
case,  would  receive  a  part  of  the  claim,  do  not 
these  parts  of  the  claim  transfer  from  the  Bank 
to  the  different  people,  by   operation   of   law? 

A.  This  depends  on  the  legal  position  which 
these  different  people  had,  as  to  whether  they 
bear  suretyship  or  as  to  whether  they  are  third 
persons  who  pay  an  obligation.  If  a  third  person 
pays  an  obligation  of  another  person  that  third 
person  does  not  acquire  the  claim.  Only  a  surety- 
ship acquires  it.     Let  us  assume  that  the  debtor 
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paid  80,000  marks — I  mean  the  debtor  of  the  Bank 
paid  80,000  marks,  and  the  rest  was  paid  by  the 
suretyship.  Then  the  Bank  was  under  the  obli- 
gation to  reassign  80,000  marks  to  the  debtor  and 
20,000  marks  to  the  suretyship. 

Q.     And   therefore,   in   Germany 

A.     I  tried  to  make  this  clear. 

Q.  I  think  it  is  clear  now,  Doctor.  Therefore, 
in  Germany,  where  there  was  one  claim  held  by 
one  person — we  will  call  it  one  hundred  per  cent — 
it  may  be  broken  up  so  that  five  people  may  each 
own  a  fraction  of  it,  and  the  defendant  may  have 
to  pay  five  different  people?  [286] 

A.  That  is  not  the  regular  case,  but  such  a  sit- 
uation can,  under  certain  circumstances  to  be  as- 
sumed to  be  true,  arise. 

Q.  Assume  that  Mr.  Mandl,  in  fact,  paid  more 
than  the  amount  of  the  judgment  to  the  Bank;  then 
what  is  his  position? 

A.  Assuming  that  Mr.  Mandl  paid  more  than 
the  amount  of  the  judgment,  but  he  paid  as  a  sure- 
tyship and  he  paid  the  debt  of  the  main  debtor  of 
the  Bank — that  has  to  be  added,  otherwise  I  can't 
answer  this  question 

A.     in  this  case  he  would  acquire  the  claim  of 

the  Bank,  amounting  to  more  than  the  claim  against 
Universal  given  as  security.  Therefore,  of  course, 
he  would  acquire  the  whole  amount  of  the  judg- 
ment. 
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The  Court:  And  could  recover  from  the  judg- 
ment debtor  the  full  amount  and  the  balance? 

A.     It  wouldn't  be  covered  by  security. 

Mr.  Selvin:  That  is,  of  course,  if  it  passed  to 
him. 

The  Court:     Yes. 

A.  But  that  is  only  under  the  assumption  that 
there  was  an  operation  of  law.  [287] 


E.   O.   F.   GOLM 

(recalled) 

Cross  Examination 
(resumed) 

Mr.  Hirschfeld:  Read  the  last  answer,  Mr.  Re- 
porter. 

A.  The  question  is,  if  Mandl  paid  more  than  the 
amount  of  the  judgment  against  Universal,  then 
what  was  his  i^osition  in  this  case?  And  I  answered 
that  if  he  paid  more  to  the  Bank  than  the  claim 
against  Universal  amounted  to,  and  if  he  paid  this 
as  surety — which  has  to  be  added — and  in  order  to 
free  the  principal  debtor — which  has  to  be  added, 
too — then,  of  course,  he  acquired  the  full  claim 
against  Universal.  That  is  what  I  said.  Then,  I 
think  your  Honor  said,  "What  became  of  the  rest?" 
And  I  said,  "This  wasn't  covered  by  the  security." 

[288] 

Q.  By  Mr.  Hirschfeld:  Is  there  any  particular 
way,  in  our  hypothetical  case,  that  Mr.  Mandl  had 
to  make  payment  to  the  Bank  in  order  to  meet  the 
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qualification  that  you  have  made  in  your  answer, 

to-wit,  paid  as  surety? 

A.  I  don't  know  whether  Mr.  Mandl  was  a 
surety.  If  it  is  assumed  that  Mr.  Mandl  was  a 
surety,  yes. 

Q.  Is  there  any  particular  procedure  or  method 
of  making  a  payment  that  Mr.  Mandl  would  have 
to  follow  in  order  to  pay  as  a  surety? 

A.  No.  If  Mr.  Mandl  was  a  surety  and  made  a 
pajTnent,  then  the  conclusion  would  always  be  that 
he  made  the  payment  in  his  capacity  as  a  surety. 

Q.  Yes.  I  believe  you  said,  Doctor,  that  under 
the  present  hypothetical  facts,  as  you  have  heard 
them,  that  if  Universal  paid  Mandl  it  Avas  pro- 
tected against  a  claim  by  the  Bank,  by  virtue  of 
the  notice  of  the  Bank  to  Universal  that  they  should 
pay  Mandl. 

A.     By  virtue  of  this  letter,  yes. 

Q.  They  would  be  estopped — is  that  the  word  ? — 
the  Bank  would  be  estopped  to  claim  any  further? 

A.     Is  it  an  English  word? 

Q.  I  am  sorry.  I  thought  perhaps  it  would  be 
familiar.  Prevented  ? 

A.  Prevented  from?  Yes.  I  thought  you  meant 
a  German  word. 

Q.  Doctor,  is  there  any  difference  in  the  opera- 
tion of  [289]  the  transfer  by  law,  under  Section 
774  of  the  Code  and  similar  sections  applicable  to 
the  situation,  where  A  puts  up  his  own,  we  will  say, 
claim  as  security  for  the  claim  that  A  owes  to  B, 
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and  the  situation  where  A  owes  to  B,  and  C  puts  up 
his  security  for  the  payment  of  A's  claim  to  B,  and 
in  ])oth  cases  assume  that  B  receives  the  assigmnent 
of  the  claim  that  is  given  as  security? 

A.     I  have  to  confess  it  is  a  little  bit  complicated. 

Q.     Suppose  A  owes  B. 

A.  A  owes  B.  B  is  the  creditor  and  A  is  the  prin- 
cipal debtor? 

Q.  Yes.  And  A  owns  a  claim  against  a  third 
party,  X.  A.     All  right. 

Q.  And  in  one  case  A  puts  up,  as  security  for 
his  indebtedness  to  B,  the  claim  which  A  owns 
against  X.  A.     Yes. 

Q.     You  have  the  situation?  A.     Yes. 

Q.  Now,  let  us  say  that  A  owes  B  some  money, 
but  C  owns  a  claim  against  X  and  C  puts  up,  as 
security  for  A's  debt,  the  claim  against  X? 

A.     Yes,  I  understand. 

Q.  Now,  in  the  first  case,  if  A  pays  B,  B  is 
obligated,  under  the  law  of  Germany,  to  imme- 
diately return  the  claim  to  A  that  A  gave  him  that 
he  had  against  X;  is  that  right? 

A.  In  case  it  wasn't  given  as  a  pledge,  but  was 
really  [290]  assigned  to  the  full  extent,  then  he  is 
under  the  obligation  to  reassign  it. 

Q.     To  reassign  it? 

A.     Yes.  To  give  it  back,  as  you  call  it. 

Q.  Let's  take  the  second  case,  where  A  owes  to 
B,  and  C  gives  to  B  a  claim  against  X.  Must  B 
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reassign  the  claim  to  C  when  C  pays  the  bill  or 

debt? 

A.  The  question  is  very  easy,  now.  It  depends 
only  upon  the  interpretation  of  the  ascertainment 
of  what  was  C's  position.  Was  C  a  man  who  said, 
"I  am  liable  for  A's  obligation  and  I,  therefore, 
assume  a  suretyship"?  Then,  it  is  the  case  of  pro- 
vision 774.  But  if  C  was  a  third  person  who  had 
another  obligation,  or  even  no  obligation,  but  just 
wanted  to  be  helpful  in  this  matter,  for  one  reason 
or  another,  and  put  up  a  security,  then  there  was 
no  transfer  by  virtue  of  law,  because  a  third  person, 
who  puts  up  security  without  being  a  surety,  does 
not  belong  to  the  persons  which  Section  774  has  in 
mind. 

Q.  But  let  us  say  that  in  this  case  C  has  obli- 
gated himself,  as  a  surety,  for  A's  debts  to  B. 

A.     I  think  it  is  a  real  case  of  Section  774. 

Q.  Now,  let  us  take  a  third  situation,  where  A 
owes  to  B  and  where  C  and  D  are  sureties,  and  C 
puts  up  his  claim  against  X,  and  D  pays  the  claim. 

[291] 

A.  Yes,  it  is  clear  to  me  with  one  restriction. 
You  always  say,  "He  puts  up  security". 

Q.     Yes,  he  puts  it  up  as  security. 

A.  In  my  '  opinion  we  have  to  distinguish 
whether  he  assigns  it  as  security  or  puts  up  a 
pledge. 

Q.  Let  us  say  he  assigns  it,  under  the  under- 
standing that  is  not  disputed  and  is  admitted,  he 
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puts  it  up  as  security.  Now,  C  puts  up  his  security 
as  a  co-surety  with  D  for  the  payment  to  B  of  A's 
debt.  A.     Yes. 

Q.  Now,  instead  of  C  paying  to  B,  which  is 
similar  to  what  you  said  had  to  be  a  direct  reassign- 
ment, D  pays  the  obligation  of  C  and  himself;  in 
other  words,  he  pays  both. 

A.  In  other  words,  there  are  more  than  one 
surety  ? 

Q.     Yes,  there  are  two  sureties. 

A.  And  one  of  the  sureties  pays  a  debt  and  the 
other  surety  gave  the  security? 

Q.     That  is  right. 

A.  There  we  have  a  special  case  which  is  pro- 
vided for  in  Section  774,  paragraph  2,  and  this 
section  reads:  "Co-sureties" 

Q.  Will  you  just  wait  a  minute  until  I  get  it, 
please?  A.     774,    paragraph   2. 

Q.     Go  ahead  now. 

A.  "Co-sureties  are  only" — this  is  to  be  empha- 
sized, the  word  "only" — "Co-sureties  are  only 
liable  toward  each  [292]  other  under  Section  426." 
This  means  co-sureties,  in  the  example  which  you 
gave  me,  D  and  C,  as  co-sureties,  are  joint  debtors. 

Q.     Yes. 

A.     Which  follows  out  of  Section  769. 

Q.  Did  you  say  that  the  co-sureties  are  liable 
to  each  other? 

A.  No,  I  didn't  go  over  to  Section  426  yet.  I 
want  to  come  to  that  part. 


432  John  Luhring,  et  al. 

(Testimony  of  E.  O.  F.  Golm.) 

Q.     But  aren't  those  the  words  of  774? 

A.  "Co-sureties  are  only  liable  toward  each 
other  under  Section  426."  You  cannot  understand 
it  without  reading  Section  426. 

Q.  But  Section  426  deals  with  the  liability  of 
C  to  D  and  D  to  C,  but  does  not  deal  with  the 
obligation  of  B  to  reassign  to  B? 

A.     Oh,  yes. 

Q.     It  does? 

A.  Oh,  yes;  not  directly,  as  it  says,  "Co-sureties 
are  only  liable  toward  each  other  under  Section 
426."  And  if  you  keep  in  mind  what  Section  769 
says 

Q.     Wait.  Will  you  finish  with  426? 

A.  This  has  to  be  connected  here.  Then  Section 
426  says  that  if  they  are  joint  debtors  they  are 
liable  in  their  relation — I  am  quoting  from  my 
memory.  Please  correct  me  [293]  if  it  isn't  correct 
■ — are  liable  in  their  relation  to  each  other,  in  equal 
parts.  Section  774  provides  for  this  case  in  your 
example,  as  follows:  Since  C  and  B  are  co-sureties 
and  joint  debtors  in  their  relation  to  the  creditor, 
but  liable  in  equal  parts  in  their  relation  to  each 
other,  it  follows  from  this  that  a  co-surety — in  your 
case  B,  I  think — who  pays  the  whole  amount  can 
recover  contribution  in  an  equal  part.  That  means 
to  the  half  amount,  from  the  other  co-sureties.  And 
in  so  far  as  a  paying  co-surety  is  entitled  to  claim 
contribution — what  I  am  saying  now  follows  again 
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out  of  Section  426  in  connection  with  401 — in  so  far 
as  a  co-surety  is  entitled  to  claim  contribution  from 
another  surety,  to-wit,  to  an  equal  part,  in  so  far  as 
the  securities  put  up  by  another  surety  are  trans- 
ferred by  operation  of  law  to  him. 

Q.  By  Mr.  Hirschfeld:  Thank  you.  That  is 
very  fine.  Doctor,  will  you  please  examine  Section 
398? 

Q.     May  we  have  your  translation,  please?  [294] 

A.  "A  claim  may  be  assigned  by  the  creditor, 
by  agTeem.ent  with  another  person  to  the  latter 
(cession).  From  the  conclusion  of  the  agreement 
the  new  creditor  (assignee)  takes  the  place  of  the 
former  creditor. ' ' 

Q.  By  Mr.  Hirschfeld:  The  statement  I  have 
here,  Doctor,  is:  "A  claim  may,  by  contract  with 
another  person,  be  transferred  by  the  creditor  to 
him  (i.  e.,  assignment).  On  the  conclusion  of  the 
contract  the  assignee  takes  the  place  of  the  as- 
signor. ' ' 

A.     I  can't  see  any  essential  difference. 

Q.  Thank  you.  Does  the  translation  that  you 
have  have  notes? 

A.     No — yes,  it  has  some. 

Q.  Is  there  a  note,  that  is  correctly  a  part  of 
the  law,  to  the  effect  that  the  contract  of  assignment 
may  be  either  verbal  or  in  writing? 

A.  It  has  no  note,  as  far  as  commenting  on  the 
text.  It  only  refers  to  other — for  instance,  the  Span- 
ish law. 
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Q.  By  Mr.  Hirsclifeld :  With  respect  to  Section 
399? 

A.  Section  399  says,  '^A  claim  cannot  be  as- 
signed, if  the  [295]  preference  to  another  than  the 
original  creditor  cannot  be  rendered  without  change 
of  its  nature,  or  if  the  assignment  is  excluded  by 
agreement  with  the  debtor."  Do  you  want  me  to 
explain  it? 

Q.  No.  That  is  a  correct  statement  of  German 
law?  A.     Yes,  surely. 

Q.     And  400? 

A.  Section  400,  "A  claim  cannot  be  assigned,  in 
so  far  as  it  is  not  subject  to  attaclmient. " 

Q.     And  next.  Section  401.  I  want  to  get  to  410. 

A.  Section  401 :  ' '  With  the  assigned  claim,  the 
mortgages  or  liens,  belonging  to  it,  as  well  as  the 
right  arising  out  of  a  security  given  for  it  are 
transferred  to  the  assignee. 

"The  assignee  can  also  claim  a  right  of  prece- 
dence pertaining  thereto,  in  case  of  the  levy  of 
execution  or  in  case  of  insolvency." 

Q.  Do  you  possibly  agree  that  that  statement 
is  correct? 

A.  Section  401,  paragraph  1,  is  correctly  trans- 
lated. 

Q.  Is  this  also  correct.  Doctor:  "With  the  as- 
signed claim  the  rights  of  hypotheca  or  pledge 
existing  on  its  account  and  the  rights  arising  from 
a  suretyship  established  for  it,  pass  to  the  as- 
signee"? 
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A.  No,  that  is  not  correct,  because  Section  401, 
in  the  German  wording,  doesn't  speak  about — oh, 
yes,  that  is  right.  It  speaks  about  a  suretyship. 

Q.  Thank  you.  Does  it  also  state  substantially 
that  [296]  the  assignee  may  enforce  any  right  of 
preference  connected  with  the  claim  in  case  of  com- 
pulsory execution  or  bankruptcy"? 

A.     You  are  referring  to  paragraph  2  of  401  ? 

Q.     Yes.  A.     Yes,  that  is  right. 

Q.  Will  you  say  that  Section  402  is  substantially 
correct  in  the  following  words:  "The  assignor  is 
bound  to  give  to  the  assignee  all  information  neces- 
sary for  the  enforcement  of  the  claim,  and  to  deliver 
to  him  all  documents  which  serve  as  evidence  of  the 
claim,  if  they  are  in  his  possession"? 

A.  That  is  the  provision  I  was  referring  to 
several  times. 

Q.     Yes. 

A.  "The  former  debtor  upon  demand  has  to 
execute  to  the  assignee  a  publicly  authenticated  in- 
strument of  assignment.  The  assignee  has  to  bear 
and  advance  the  costs." 

Section  404:  "The  debtor  may  avail  himself  as 
against  [297]  the  assignee  of  the  defenses,  which 
at  the  time  of  the  assignment  of  the  claim  were 
good  as  against  the  former  creditor." 

Q.  By  Mr.  Hirschfeld:  Section  404,  in  .your 
opinion,  that  limits  any  of  the  debtor's  defenses 
under  an  assignment  to  those  that  existed  as  of  the 
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time  of  the  assigimient  of  the  original  claim ;  is  that 

not  correct? 

A.     Yes,  it  limits  it  and  explains  it. 

Q.  By  Mr.  Hirschf eld :  Please  read  your  trans- 
lation of  Sections  406,  407,  409  and  410. 

A.  Section  406.  ''The  debtor  may  set  up  against 
the  assignee  a  claim  due  to  him  from  the  former 
creditor,  unless  he  knew  of  the  assignment  at  the 
time  when  he  acquired  the  claim,  or  unless  the 
claim  did  not  become  due  until  after  [298]  such 
knowledge  and  after  the  assigned  claim  became 
due." 

Q.  In  your  opinion  does  this  apply  to  attach- 
ment as  a  set-off? 

A.     Yes,  this  applies  to  an  attachment. 

Q.     Yes. 

A.  Well,  there  is  no  set-off.  You  can't  set  off 
against  an  attachment.  I  don't  know  what  you 
mean. 

Q.  Isn't  an  attachment  a  set-off  under  German 
law? 

A.  Set-off  is  quite  another  thing  from  an  at- 
tachment. 

Q.     Thank  you.  Will  you  now  give  us  Section  407  ? 

A.  "The  assignee  must  allow  against  himself  a 
performance,  which  the  debtor  renders  after  the 
assignment  to  the  former  creditor  as  well  as  every 
transaction,  which  takes  place  after  the  assignment 
between  the  debtor  and  the  former  creditor  regard- 
ing the  claim,  unless  the  debtor  has  knowledge  of 


vs.  Universal  Pictures  Co.,  Inc.  437 

(Testimony  of  E.  O.  F.  Golm.) 

the  assignment  at  the  time  of  the  performance  or 

of  the  transaction." 

Q.  Is  the  word  "Justice  act"  equaUy  good  there 
instead  of  transaction"? 

A.  I  would  prefer  the  word  "transaction",  be- 
cause the  German  word  is  "Rechtsgeschaft",  a  legal 
transaction. 

Q.     Is  an  attachment  a  legal  transaction? 

A.     Yes,  attachment  is  a  legal  transaction.  [299] 

Q.     Within  the  meaning  of  this  code  section? 

A.  No — well,  there  is  a  dispute  about  the  words. 
It  is  a  legal  transaction  in  the  meaning  of  this 
wording — Rechtsgeschaft,  section  116 — a  voluntary 
transaction  and  not  an  attachment  executed  by  force 
of  state. 

Q.  A  person,  however,  who  gets  the  Amtsgericht 
to  issue  an  attachment  is  doing  a  voluntary  act;  is 
that  not  true? 

A.     Yes,  but  not  in  the  meaning  of  this  section. 

Q.  Will  you  read  the  second  part  of  the  section 
or  give  us  your  translation? 

A.  "If  in  a  lawsuit  instituted  between  the  debtor 
and  the  former  creditor  after  the  assignment,  a  final 
judgment  has  been  rendered  concerning  the  claim, 
the  new  creditor  must  allow  the  judgment  against 
himself,  unless  the  debtor  knew  of  the  assignment 
at  the  time  of  the  commencement  of  the  suit." 

Q.     Section   408? 

A.  "If  an  assigned  claim  is  again  assigned  by 
the  last  creditor  to  a  third  party  and  if  the  debtor 
performs  toward  the  said  party,  or  if  between  the 
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debtor  and  the  third  party  a  transaction  is  entered 
into  or  a  legal  controversy  is  instituted,  the  pro- 
visions of  Section  407  are  correspondingly  appli- 
cable in  favor  of  the  debtor  as  against  the  former 
creditor. 

"The  same  is  applicable,  if  the  already  assigned 
claim  is  by  judgment  adjudicated  to  a  third  party, 
or  if  the  [300]  previous  creditor  acknowledges  to 
the  third  party,  that  the  already  assigned  claim 
has  by  virtue  of  law  been  transferred  to  the  third 
party. ' ' 

Q.  Would  you  take  your  German  code  and  tell 
us,  please,  if  the  following  is  not  substantially  cor- 
rect, as  to  the  second  paragraph  *? 

A.     Just  a  minute.  I  don't  have  it. 

Q.     Have  you  found  408?  A.     Yes. 

Q.  Is  this  substantially  correct:  "The  same  rule 
applies  if  the  assigned  claim  is  reassigned  to  a  third 
party  by  judicial  order,  or  if  the  assignor  makes 
acknowledgment  to  the  third  party  that  the  as- 
signed claim  is  transferred  to  the  third  party  by 
operation  of  law"? 

A.  I  would  only  object  to  the  word  "reassigned" 
in  the  first  part.  I  wouldn't  say  "reassigned."  I 
would  say  "transfer",  or  maybe  the  better  word,  as 
it  is  used  here,  "adjudicated",  but  not  "reas- 
signed". 

Q.     What  is  the  word  in  English,  please? 

A.     Adjudicated. 
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Q.     Adjudicated"?  A.     Yes. 

Q.  Does  that,  in  your  opinion,  mean  only  by  an 
order  of  court? 

A.  Not  only,  but  in  this  connection  it  means  by 
an  order  of  court.  It  says,  "by  jdugment  adjudi- 
cated". [301] 

Q.  But  the  second  part  of  that  sentence  is  all 
right?  A.     As  you  read  it  to  me? 

Q.     Yes.  A.     Yes. 

Q.     Section  409? 

A.     Do  you  want  me  to  read  it? 

Q.     Please;  your  translation  of  it. 

A.  ''If  the  creditor  informs  the  debtor  that  he 
has  assigned  the  claim,  the  notice  of  assignment  is 
valid  against  him,  as  towards  the  debtor,  even 
though  the  assignment  had  not  been  made  or  is  not 
effective.  It  is  equivalent  to  the  notice,  that  the 
creditor  has  executed  an  instrument  of  assignment 
to  the  new  creditor  named  in  the  instrument  and 
the  latter  presents  it  to  the  debtor. 

"The  notice  can  be  withdrawn  only  with  the 
assent  of  the  party,  who  is  named  as  the  new 
creditor. ' ' 

Q.  Referring  to  the  first  sentence,  Doctor,  is 
this  substantially  a  correct  translation  of  the  Ger- 
man law,  in  your  opinion:  "If  the  creditor  notifies 
the  debtor  that  he  has  assigned  the  claim,  the  assign- 
ment of  which  he  has  given  notice  avails  against 
himself  in  favor  of  the  debtor,  even  though  it  was 
not  made  or  is  invalid"? 
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A.     I  can't  see  any  essential  difference. 

Q.     Thank  you.  Section  410? 

A.  "The  debtor  is  obliged  to  perform  to  the  new 
creditor  only  upon  delivery  of  the  instrument  of 
assignment  executed  [302]  by  the  former  creditor. 
Demand  or  monition  of  the  new  creditor  is  in- 
effective, if  it  is  made  without  presentation  of  such 
instrument  and  if  the  debtor  immediately  refuses 
the  same  on  this  ground. 

"These  provisions  have  no  application,  if  the 
former  creditor  has  notified  the  debtor  in  writing 
of  the  assignment." 

Q.  Would  you  say,  Doctor,  that  the  following  is 
a  substantially  correct  statement  of  the  German 
law  as  to  Section  410:  "The  debtor  is  bound  to  per- 
form in  favor  of  the  assignee  only  upon  produc- 
tion of  an  instrument  of  assignment  executed  by  the 
assignor.  A  notice  or  a  warning  by  the  assignee  is 
of  no  effect,  if  it  is  given  without  production  of 
such  an  instrument,  and  the  debtor  without  delay 
rejects  it  for  this  reason. 

"These  provisions  do  not  apply  if  the  assignor 
has  given  written  notice  of  the  assignment  to  the 
debtor"? 

A.  Well,  I  can't  see  at  the  moment  that  there 
is  a  substantial  difference  between  this  text  and  the 
text  I  read.  [303] 

Q.  By  Mr.  Hirschfeld:  Is  it  true  that  under  the 
translation  the  provisions  of  Sections  399  to  404, 
which  you  just  read,  and  the  provisions  of  406  to 
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410,  apply  to  the  transfer  of  a  claim  by  operation 

of  law? 

A.     Yes,  because  it  is  a  special  provision. 

Q.  You  don't  have  to  explain  your  answer.  I 
would  like  to  make  this  shorter,  if  I  may. 

The  Court:  No;  you  are  depriving  the  witness, 
as  an  expert,  from  giving  his  reasons. 

Mr.  Hirschfeld:    Very  well. 

The  Court:   Give  the  reason,  Doctor. 

A.  The  reason  is  that  there  is  a  special  provi- 
sion in  our  code  which  says  that  as  to  transfer  of 
a  claim,  by  operation  of  law,  the  provisions  just 
quoted — other  provisions  are  excepted — are  appli- 
cable. 

Q.  By  Mr.  Hirschfeld:  That  is  because  of  Sec- 
tion 412,  is  it  not?  A.     Yes. 

Q.  Doctor,  is  it  not  also  a  fact  that  under  the 
German  law  that  if  a  third  party  satisfies  a  claim 

of  the  creditor  the  claim  is  transferred  to  him 

[305] 

The  Court:    He  has  answered  that  this  morning. 

Q.     By  Dr.  Hirschfeld:  if  the  transfer  can 

be  effected  without  hurting  the  creditor  under  a 
general  section  of  the  law?  That  is  not  dependent 
upon  either  suretyship  or  guaranty,  but  under  Sec- 
tion 268,  which  is  not  concerned  with  either  of  these 
situations  ? 

A.  I  know  the  Section  268.  I  know  what  you 
have  in  mind.  In  my  opinion,  which  is  the  opinion 
of  the  German  Supreme  Court,  too 
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A.     a  third  person  who  satisfies  a  creditor, 

without  being  a  surety  or  without  being  a  joint 
debtor  or  a  person  to  whom  special  provisions  are 
applicable,  does  not  acquire  the  claim  by  operation 
of  law. 

The  Court:  You  answered  that  this  morning  in 
the  same  manner*?  A.     Yes. 

The  Court:    He  is  a  volunteer,  in  other  words? 

A.     Yes. 

The  Court:  And  is  not  given  any  protection  of 
the  law,  at  all? 

A.     Yes.   It  isn't  a  contract. 

The  Court :  There  is  no  relationship ;  no  judicial 
relationship  by  which  any  rights  or  duties  are  dis- 
posed; is  that  right? 

A.     That  is  correct,  your  Honor.  [306] 

Q.  By  Mr.  Hirschfeld:  In  what  manner,  under 
Section  268,  is  a  claim  transferred  to  a  mere  volun- 
teer, if  that  is  your  interpretation  of  268? 

A.  This  Section  268  is  a  special  provision  in  the 
meaning  which  I  just  used.  I  said,  '*If  there  wasn't 
a  special  provision,  as  in  the  case  of  a  surety  or  a 
joint  debtor."  This  is  a  special  provision  Avhich 
applies  to  a  case  of  compulsory  execution  and  it 
deals  with  the  case  where  a  creditor  levies  an  execu- 
tion onto  an  object  which  might  be  the  property  of 
a  third  person,  or  which  is  attached  by  a  third  per- 
son or  in  vvhich  a  third  person  has  a  legal  interest. 
That  is  what  Section  268,  paragraph  1,  says.  And 


vs.  Universal  Pictures  Co.,  Inc.  443 

(Testimony  of  E.  O.F.  Golm.) 

then  it  gives  a  special  right  to  these  third  persons, 
in  order  to  protect  his  own  right  to  satisfy  the  cred- 
itor; and  it  provides,  furthermore,  that  in  this  case 
only  a  transfer  by  virtue  of  law  takes  place.  It  is 
quite  another  case. 

Q.  Thank  you.  Now,  Doctor,  is  it  not  a  fact 
that  under  German  law  an  arrangement  of  surety- 
ship or  an  arrangement  of  guaranty  is  a  contract 
within  the  meaning  of  the  law?  A.     Surely. 

Q.  And  is  it  not  a  fact  that  all  contracts  in 
Germany  [307]  shall  be  interpreted  according  to 
the  requirements  of  good  faith,  ordinary  usage  and 
business   usage  being   taken   into   consideration? 

A.     That  is  what  I  was  trying  always  to  point  out. 

Q.     The  answer  is  yes,  isn't  it? 

A.     The  answer  is  yes. 

Q.  Is  it  not  also  the  law  of  Germany  that  the 
debtor  is  bound  to  execute  a  performance  accord- 
ing to  the  requirements  of  good  faith? 

A.     You  are  quoting  Section  242? 

Q.     That  is  right.  A.     That  is  the  law. 

Q.  Ordinary  usage  being  taken  into  considera- 
tion ?  A.     Yes. 

Q.     Ordinary  usage?  A.     Yes. 

Q.  Doctor,  I  believe  you  said  that  Section  765 
is  the  only  definition,  or  is  the  correct  definition 
of  a  surety?  A.     In  the  meaning  of  this  law. 

Q.     In  Germany? 

A.  Yes;  765.  Let  me  compare  it.  Yes,  Section 
765  gives  the  definition  of  what  is  a  suretyship. 
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Q.  Now,  Doctor,  if  two  people  each  guarantee 
and  are  good  as  a  surety,  within  the  meaning  of 
the  word,  as  you  have  used  it,  on  one  obligation, 
but  they  have  not  done  it  together,  either  relying 
upon  the  other,  is  it  not  a  fact  [308]  that  under  the 
law  they  are  liable  as  joint  debtors,  even  though 
they  have  not  assumed  a  suretyship  in  common,  as 
imderstood  in  the  law*? 

A.     I  just  quoted  this  section  two  minutes  ago. 

Q.     Section  769?  A.     Yes. 

Q.     That  is  correct?  A.     That  is  correct. 

Q.  Thank  you.  And  it  is  true  that  a  suretyship 
may  exist  for  a  money  claim  alone — do  I  make  my 
question  clear.  Doctor, — and  there  was  some  dis- 
cussion here  as  to  a  distinction  between  a  guaranty 
and  a  suretyship,  in  which  a  warranty  of  perform- 
ance and  success  was  distinguished  purely  from  an 
agreement  to  pay  money;  and  I  now  ask  you  if  it 
isn't  a  fact  that  under  the  German  law  there  can 
be  a  suretyship  only  for  a  money  claim? 

A.  There  can  be  a  suretyship  not  only  for  a 
money  claim,  but  I  would  go  a  step  farther  and  say 
that  is  the  usual  case  of  a  suretyship ;  that  somebody 
assumes  the  liability  that  another  person  pays  a 
money  claim.  That  is  the  ordinary  type  of  surety- 
ship. 

Q.  That  is  covered  in  Section  772,  is  it  not? 
That  is  the  section  that  makes  that  point  ? 

A.  The  first  sentence  of  Section  772  says,  "If 
there  is  a  suretyship  concerning  a  money  claim," 
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and  it  goes  on  with  what  has  to  be  done  in  this 

case  in  order  to  levy  an  [309]  execution. 

Q.  And  finally  you  have  discussed  a  situation 
where  the  pledgor — you  have  used  the  word 
"pledgor"?  A.     That  is  right. 

Q.  You  mean  that  is  different  than  a  surety, 
now,  do  you? 

Mr.  Selvin:  You  mean  a  pledgor  would  be  dif- 
ferent? A.     The  man  who  pledges  something. 

Q.  By  Mr.  Hirschf eld :  He  is  not  the  same  as  a 
surety  ? 

A.  No,  he  is  not  the  same  as  a  surety.  A  surety 
is  a  burge.  A  pledgor  is  a  verpfander. 

Q.  A  pledgor  is  not  the  man  who  owes  the  money 
and  he  pays  the  money.  Is  it  not  true  that  what- 
ever was  pledged  in  the  entire  transaction  passes 
to  him  w^ien  there  has  been  a  payment  ? 

A.  I  can't  answer  this  question  generally.  I 
must  have  more  facts  in  order  to  answer  this  ques- 
tion. If,  for  instance,  somebody  pledges  a  movable 
thing — I  don't  know  what  you  have  in  mind. 

Q.  Well,  will  you  please  refer  to  Section  1225 
and  explain  the  German  law 

A.     That  is  what  I  had  in  mind. 

Q.     with  reference  to  a  situation  where  the 

pledgor  is  not  the  person  debtor,  but  nevertheless 
a  claim  passes  to  him  when  he  satisfies  the  debt? 

A.  In  this  case  there  is  a  special  provision  that 
this  [310]  pledgor  has  to  be  treated  as  if  he  were 
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a  surety.  Section  1225  says  that  in  this  case  and 
under  these  premises  the  provisions  given  in  Sec- 
tion 77-1:,  and  aj^plicable  to  a  surety,  are  correspond- 
ingly applicable  to  the  pledgor. 

Q.     Thank  you. 

A.  But — excuse  me — I  am  not  quite  sure  whether 
this  section  is  only  applicable  in  case  of  pledging  a 
corporeal  thing,  or  also  of  pledging  a  right,  because 
a  later  section  which  deals — ^this  section  is  under 
the  caption  "Pledge  on  things" — on  corporeal 
things,  which  is  quite  different  from  a  right.  And 
later  on  follows  another  title,  another  book,  which 
I  find,  which  deals  with  pledging  of  rights.  And  I 
am  just  looking  up  to  see  whether  this  section  is 
correspondingly  applicable  in  this  case. 

Q.     You  mean  1273? 

A.  1273,  paragraph  2,  says  that  these  provisions 
are  correspondingly  applicable  in  so  far  as  it  isn't 
otherwise  provided  by  law.  Now,  of  course,  as  far 
as  I  see  there  is  no  other  provision.  So,  then,  it 
would  be  applicable,  too. 

Q.  Thank  you.  Is  it  not  also  German  law  that 
where  there  is  a  transfer  of  the  claim,  where  there 
has  been  a  pledge  of  movables,  as  you  referred  to  it, 
that  the  pledge  passes  to  the  transferee  and  that 
the  pledge  cannot  be  transferred  without  the  claim? 

A.  If  I  understand  you  right  you  refer  to  this 
Section  [311]  1225,  and  it  says  that  the  same  rules 
are  applicable  as  in  the  case  of  a  surety. 

Q.     Referlt'ing  to  774?  A.     774. 
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Q.  Thank  you.  Now,  you  have  made  a  distinction 
as  to  the  difference  between  movables  and  a  claim 
or  a  right?  A.     That  is  right. 

Q.  But  isn't  it  a  fact  that  under  German  law 
the  claim  of  a  pledge  or  a  right  is  effected  accord- 
ing to  the  provisions  applicable  to  the  transfer  of 
rights,  and  that  if,  for  the  transfer  of  the  right, 
the  delivery  of  something  is  necessary,  that  the 
provisions  of  1205  and  1206  do  apply? 

A.  I  think  that  is  the  question  you  asked  me 
this  morning,  what  is  necessary  to  pledge  a  right, 
and  if  it  is  done  by  way  of  assignment.  But  if  this 
assignment  is  an  assignment  only — in  using  the  Ger- 
man word  '^abtretung" — without  making  any  impli- 
cation that  it  isn't  an  assignment  to  its  full  extent, 
it  wouldn't  be  considered  as  a  pledge;  it  would  be 
an  assignment;  and  the  Section  398  and  following, 
which  we  just  read,  are  applicable. 

Q.  Would  you  not  have  to  refer  to  Sections  1274 
to  1296  to  see  if  a  contrary  intention  was  not  de- 
sired? A.     Which  section,  please? 

Q.     1274  to  1296. 

A.  Section  1274  says  what  I  just  said,  that  a 
pledge  as  to  a  right  is  made  by  assignment.  I  don't 
know  w^hat  I  [312]  have  to  add. 

The  Court:  You  explained  that  yesterday.  You 
said  a  pledge  as  to  a  thing,  it  must  be  delivered. 

A.  Yes.  If  it  is  a  corporeal  thing  he  has  to 
deliver  it,  and  as  this  section  also  speaks  about  the 
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delivery  of  a  thing,  then,  for  instance,  it  applies  to 
the  example  you  asked  me  this  morning,  for  exam- 
ple, how  can  I  pledge  a  story.  And  I  said  you  have 
to  pledge  the  coi:)yright  and  to  deliver  the  story. 

Q.  By  Mr.  Hirschfeld:  Doctor,  did  you  testify 
as  to  the  rights  of  a  director  of  a  corporation  to 
sell  assets? 

A.     You  mean  a  member  of  the  governing  body? 

Q.     Yes. 

A.  I  was  asked  several  questions  in  this  case  and 
I  testified 

Q.  By  Mr.  Hirschfeld :  Yes.  You  will  recall  that 
his  Honor  the  court  questioned  you  with  respect  to 
rules  and  reasons  that  existed  where  there  were 
creditors.  A.     Oh,  yes,  I  recall. 

Q.  And  without  going  into  your  answ^ers  at  great 
length  I  would  like  to  ask  you  generally  if  the  gen- 
eral rules  of  German  law,  designed  for  the  protec- 
tion of  creditors,  were  in  your  mind  at  the  time  you 
made  answer  to  what  has  to  be  [313]  done  in  the 
question  of  selling  an  asset?  You  were  thinking  of 
creditors,  were  you  not? 

A.  His  Honor  the  court  asked  me  whether  it  is 
permissible  that  the  governing  body  transfer  the 
assets  of  a  company  without  the  assent  of  the  cred- 
itors.   I  think  that  w^as  the  question. 

Q.     Yes. 

A.  As  far  as  I  recall  I  answered  that  a  transfer 
of  assets  made  under  such  circumstances  may  be 
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valid,  but  our  law  knows  the  conception  of  a  so- 
called  relative  invalidity,  if  that  is  the  correct  Eng- 
lish word — relatively  invalid.  And  this  applies  to 
the  case  when  a  governing  body  transfers  assets  to 
the  detriment  of  the  creditors,  and  the  creditors, 
therefore,  are  entitled  to  challenge — I  think  I  used 
the  German  word  "anfechten" — that  transaction. 

Q.  Is  that  based  on  Section  303  of  the  Civil  Code 
— of  the  Commercial  Code? 

A.  I  have  to  confess  that  I  dont'  know,  from 
my  memory. 

Q.     I  am  sorry.  Doctor.   I  thought  that  was 

A.     Which  one? 

Q.     303. 

A.  That  is  a  special  section  which  says  that  a 
transfer  of  the  property,  of  all  the  assets  of  a  stock 
company  in  the  whole,  is  not  permissible  without  the 
consent  of  a  meeting  of  the  members.  But  this 
wasn't  the  question  which  I  had  to  answer  yes- 
terday.  [314] 

Q.  But  it  is  true  that  the  corporation  may  sell 
all  of  its  assets  without  the  consent  of  the  creditors ;. 
isn't  that  so? 

A.  It  may  be  without  or  with  consent.  It  is  quite 
another  question  whether  it  is  valid  against  the 
creditors. 

Q.  Well,  is  it  not  a  fact  that  if  a  corporation 
sells  all  of  its  assets  this  acts  as  a  dissolution  of  the 
corporation?  A.     As  a  dissolution? 
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Q.     Yes.  A.     It  must  be. 

Q.  Isn't  that  what  Section  303  provides,  that  if 
all  the  assets  are  sold  that  that  is  the  effect? 

A.     Yes. 

Q.  If  it  has  been  done  by  an  authorized  reso- 
lution, that  is,  if  the  sale  has  been  authorized,  the 
effect  of  the  resolution  is  to  dissolve  the  company? 

A.  Yes,  but  you  asked  me  if  a  corporation  sells 
all  of  its  assets. 

Q.     Yes. 

A.  It  is  different  whether  a  corporation  sells  all 
of  its  assets  or  whether  the  corporation  sells  its 
property  in  the  whole.  If  you  could  read  German 
you  would  see  the  words  "vermogens  im  ganzen". 
But,  of  course,  this  has  the  consequence  that  the 
corporation  has  to  be  dissolved. 

Q.  I  am  not  concerning  ourselves  now,  Doctor, 
with  whether  or  not  the  corporation  must  turn  over 
to  the  [315]  creditors  the  money  that  it  gets  when 
it  sells  all  of  its  assets.  What  I  am  concerned  with, 
it  is  a  fact  that  if  the  corporation  desires  to  sell 
all  of  its  assets  it  may  do  so  without  the  consent 
of  the  creditors,  as  provided  by  Section  303? 

A.    Yes. 

Q.  That  is  right.  And  it  is  also  right  that  if  they 
do  this  by  a  resolution  it  has  an  automatic  effect 
of  dissolving  the  corporation;  isn't  that  so — the  sec- 
ond paragraph? 

A.  Yes,  that  is  right.  Then  you  start  your  liqui- 
dation. 
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Q.     Yes. 

A.     Then  you  start  your  liquidation. 

Q.  In  the  case  that  we  have  been  discussing  here 
you  have  been  shown,  have  you  not,  a  resolution  to 
sell  a  certain  asset?  A.     Not  an  asset. 

Mr.   Hirschfeld:    I  will  withdraw  the   question. 

Q.  We  were  discussing  the  sale,  by  a  corpora- 
tion, of  one  particular  asset. 

A.     Excuse  me;  we  were  not  discussing  this. 

Q.  Well,  were  we  discussing  a  transaction  by 
which  Joe  May  acquired  the  claim  against  Uni- 
versal by  virtue  of  the  resolution  of  the  board,  con- 
sisting of  one  person.  Miss  [316]  Loewenstein? 

Mr.  Hirschfeld:  Well,  we  will  call  it  a  statement 
of  the  board  or  signature  of  the  board. 

The  Court:  What  the  record  shows  is  an  agree- 
ment of  two  stockholders  to  a  division  of  assets  and 
a  later  assent  of  the  sole  director  to  the  arrange- 
ment. 

The  Witness:  It  was  an  agreement  between  Aus- 
senberg  and  Joe  May.  And  the  claim  against  Uni- 
versal is  not  mentioned  in  this  agreement,  but  by 
interpretation  of  Miss  Loewenstein  it  is  included 
in  this  agreement  in  the  claims  which  are  not  very 
sure — dubious. 

Q.  By  Mr.  Hirschfeld:  As  a  matter  of  German 
law,  where  there  is  sort  of  a  blanket  consent  given 
that  does  not  mention  anything  specifically,  the  per- 
son who  signs  it  can  control  the  effect  of  that  docu- 
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ment  by  stating  the  intent  at  the  time  it  was  ex- 
ecuted? The  intent  of  what  was  in  the  mind  of  the 
[317]  person  who  made  it  is  what  rules  where  it 
isn't  clear;  is  that  not  so? 

A.  Yes;  the  meaning  of  the  interpretation — I 
don't  know.   I  am  confused. 

A.  This  answer  is  not  clear.  As  a  means  of  in- 
terpretation in  the  case  where  a  contract  or  another 
transaction  is  ambiguous,  the  intention  of  the  per- 
son, what  he  had  in  mind,  [318]  may  be  used. 

The   Court:    If  the   contract   is   clear   as  to  its 


meanmg 

A.     No  interpretation  is  necessary. 

The  Court:  no  interpretation  is  needed? 

A.     No  interpretation  is  necessary. 

The  Court:  Because,  then,  you  w^ould  interpolate 
or  intend  something  that  may  be  absent  ? 

A.  Therefore,  I  didn't  want  to  leave  my  an- 
swer  

The  Court:  That  is  a  general  rule  of  statutory 
interpretation  that  obtains  in  almost  every  country. 

A.  The  gentleman  asked  me  this  morning  if  a 
contract  is  clear  or  another  document  is  clear,  or 
somebody  says,  "We  have  interpreted  this  in  an- 
other way."  This  would  never  be  sufficient  under 
our  law. 

The  Court:    All  right. 

Q.  By  Mr.  Hirschf eld :  Doctor,  it  is  the  policy, 
also,  of  the  German  law,  is  it  not,  to  try  to  give 
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effect  to  a  document  to  make  it  valid,  rather  than 

interpret  it  so  it  will  not  be  valid '? 

A.  That  is  the  general  intention  of  the  German 
law  that  applies  to  wills,  of  course 

Q.     Only  to  wills? 

A.     but  not  to  any  document  whatsoever. 

Q.  Well,  maybe  you  don't  understand  me.  I 
understood  you  to  say,  according  to  Section  157 

A.  It  is  something  quite  different.  It  says  that 
for  [319]  the  interpretation  good  faith  and 

Q.     And  ordinary  business  usage? 

A.  And  ordinary  usage  has  to  be  used  as  a 
means  of  interpretation;  but  it  doesn't  say  in  order 
to  maintain  a  document,  rather  than  to  make  it  void. 

Q.     Yes. 

A.  Just  the  use  of  good  faith,  in  German  cases, 
can  lead  to  the  result  that  such  a  contract  has  to  be 
considered  void,  following  good  faith.  [320] 

Q.  By  Mr.  Hirschfeld:  If  a  corporation  has 
a  certain  asset  is  there  anything  in  the  German 
law  that  prohibits  that  corporation  from  selling 
that  asset  to  a  member  of  its  board,  if  there  are 
no  creditors?  A.     To  a  member  of  its  board? 

Q.  To  a  member  of  the  corporation,  and  if  there 
are  no  creditors  and  if  the  man  who  receives  it 
pays  full  value  for  it? 

A.  There  is  no  prohibition  in  the  German  law 
to  sell — if  I  may  repeat  it,  to  make  sure  I  under- 
stood your  question. 
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Q.     Yes. 

A.  to  sell  an  asset  belonging  to  the  cor- 
poration to  one  of  the  stockholders,  by  a  legal 
transaction,  of  course,  executed  by  the  governing 
body. 

Q.  If  such  a  sale  is  made  and  the  document 
that  is  executed  under  the  circumstances  is  in  the 
form  that  you  have  examined  in  the  deposition  of 
Johamia  Loewenstein —  [323]  I  think  you  have 
looked   at   it. 

A.     I   would   like   to   look   at   it. 

Q.     Yes.     You  have   testified   to   it. 

Mr.  Selvin:  It  isn't  in  her  deposition.  It  is  in 
the  record  of  that  declaratory  judgment. 

Mr.   Hirschfeld:     Yes. 

The  Witness:  You  want  me  to  look  in  the  judg- 
ment; this  declaratory  judgment? 

Mr.  Hirschfeld:     Yes. 

The  Witness:  Which  quotes  from  the  deposi- 
tion of  Johanna  Loewenstein? 

Mr.  Selvin:  I  think  it  is  contained  in  either 
the  complaint  or  the  brief  of  counsel,  as  a  matter 
of  fact. 

Mr.  Hirschfeld:     It  is  Plaintiffs'  Exhibit  3. 

Mr.  Selvin:  If  you  are  referring  to  what  I 
called  to  his  attention  on  direct  examination,  it  is 
this  quotation  on  page  181  and  this  on  page  184, 
which  I  think  are  exhibits  to  the  complaint  in  the 
case  in  which  plaintiffs'  Exhibit  3  is  the  record. 

Q.  By  Mr.  Hirschfeld:  Will  you  examine  this 
again,   please  ? 
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A.  Well,  I  know  now  what  it  is.  This  is  a  part 
of  the  agreement  between  Mr.  May  and  Mr.  Aiis- 
senberg,  and  this  is  the  balance  sheet  bearing 
the  signature  of  Miss  Johanna  Loewenstein. 

Q.  Yes.  Under  such  a  transaction,  if  it  is 
shown  that  [324]  there  were  no  creditors  existing 
at  this  time  and  if  it  is  shown  that  Mr.  May,  in 
this  hypothetical  question  you  answered,  paid  full 
value  for  the  asset,  and  that  at  the  same  time  the 
asset  of  the  claim  was  an  adverse  judgment,  and 
assuming  further  that  Miss  Loewenstein  said  that 
her  intention — well,  I  will  withdraw  that  part. 
The  court  doesn't  want  that  in.  Do  you  know  of 
anything  in  German  law  that  would  prevent  this 
from  becoming  a  valid  transfer? 

A.  I  am  perfectly  willing  to  stand  by  the  an- 
swer which  I  gave  yesterday.  This  is  not  a  trans- 
fer, in  my  opinion.  It  has  another  meaning  and 
is  an  agreement  between  the  two  persons  named, 
that  certain  assets  should  pass  to  them.  And  these 
assets,  which,  by  the  way,  are  not  named,  may  also 
appear  in  this  interim  balance  sheet;  and  the  fact 
alone  that  this  interim  balance  sheet  has  been 
signed  by  the  then  only  member  of  the  governing 
body  is,  in  my  opinion,  not  a  legal  transfer,  of 
this  claim  in  question,  to  the  stockholder.  And 
the  question  which  you  kindlly  wanted  me  to  as- 
sume to  be  true,  as  to  whether  there  are  creditors, 
or  not,  existing  at  this  moment,  would  prevent  this 
agreement  to  be  a  real  transaction,  is  not  important, 
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because  in  itself  it  does  not  constitute  a  transfer. 
It  means,  in  my  opinion,  that  the  proceeds  of  these 
assets  should,  in  the  relation  between  Aussenberg 
and  May,  and  maybe  also  in  the  relation  to  the 
corporation,  if  they  were  to  be  recovered  at  this 
time,  at  the  time  the  law  suit  was  lost  in  the  first 
instance,   would   [325]   be  his  benefit. 

Q.     You  mean   belong  to  him? 

A.  Not  belong  to  him,  but  have  to  be  trans- 
ferred to  him.  But  it  was  only  an  obligation 
between  Aussenberg  and  May,  that  Aussenberg 
said,  "I  am  no  longer  interested  in  these  assets 
and  whatever  will  come  out  of  them  that  might 
be  yours.  You  are  the  only  stockholder."  That  is 
quite  another  thing. 

Q.  But  suppose  the  corporation  delivered  these 
assets  at  that  time  to  Mr.  May,  then  this,  according 
to  your  statement  of  German  law,  completes  the 
transaction  then  and  there,  does  it  not? 

A.  The  delivery  of  the  assets  could  take  place 
if  these  assets  were  jewels  or  stamp  collections  or 
other  things  that  could  be  bodily  transferred.  If  it 
was  a  claim  that  was  in  question,  a  real  assignment 
by  the  governing  body  had  to  be  executed  that 
would  replace  the  delivery,  or  would  be  the  proper 
delivery  in  that  case. 

Q.  By  Mr.  Hirschfeld:  Where  there  is  only 
one  director  of  a  corporation  is  not  an  oral  assign- 
ment good? 

A.  An  oral  assignment  could  be  sufficient  if  it 
was  a  [326]  real  assignment. 
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Q.     Well,  why  do  you  qualify  thaf? 

A.  Because  I  don't  know  whether  you  want 
me  to  interpret  this  as  an  oral  assignment. 

Q.  I  don't  ask  you  to  interpret  this  document 
as  an  oral  assigiunent.  I  am  questioning  as  to 
the  law.  If,  at  the  time  this  was  done,  an  oral 
assignment  was  made  simultaneously  as  a  part  of 
this  transaction,  that  would  be  good,  would  it  not? 

A.  Under  these  circumstances — may  I  name  the 
governing  body  by  name — Miss  Loewenstein  should 
say,  in  executing  this  agreement,  "To  which  I  as- 
sent, I  herewith  assign  the  claim  against  Univer- 
sal, in  my  capacity  as  the  only  member  of  the 
governing  body,  to  you,  Joe  May."  This  would 
be  a  real  assignment  and  it  isn't  necessary  that 
it  be  written.  The  question  whether  it  should  be 
written  usually  is  another  one. 

Q.  But  where  there  is  just  one  person  who 
owns  all  the  stock  and  just  one  person  who  is  a 
director,  is  it  necessary,  under  German  law,  that 
these  very  technical  legal  words  that  you  have 
quoted,  be  used?  Would  not  simple  words  that 
a  director,  not  a  lawyer,  intending  that,  "Now, 
this  is  yours,"  be  good  enough? 

A.  I  think  the  words  I  used  are  simple,  that 
"I  assign  you  this  claim." 

Q.  He  does  not  have  to  use  the  word  "assign", 
does  he?  [327] 

A.  He  may  use  another  one,  but  I  don't  know 
any  other  one. 
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Q.  By  Mr.  Hirsclifeld:  If  it  appears  from  the 
balance  sheet  that  the  money  was  paid,  is  this 
circumstance,  together  with  the  fact  that  the  claim 
is  eliminated  from  the  balance  sheet 

A.  I  can't  see  that  it  is  eliminated  from  the 
balance  sheet,  because  it  isn't  mentioned. 

Q.  You  don't  see  it  in  the  balance  sheet,  do 
you  ? 

A.  I  don't  see  anything  in  the  balance  sheet, 
only  the  usual  balance,  assets  and  liabilities. 

Q.  Will  you  please  answer  this  question,  though, 
without   telling  me   other  things'? 

A.     I  will  try  to.  [328] 

Q.  You  don't  see  that  it  is  in  the  balance  sheet, 
do  you?    This  claim  is  not  included  in  the  assets? 

A.     No.     No   asset  is  mentioned. 

Q.  And  according  to  the  balance  sheet  45,000 
marks  was  paid;  is  that  right? 

A.     This  balance  sheet  mentions  as  assets 

Q.  Upon  an  examination  of  that  balance  sheet, 
according  to  the  interpretation  of  German  law 
is  it  not  apparent  that  there  isn't  included  therein, 
as  an  asset  of  the  corporation,  any  claim  against 
Universal  Pictures  Corporation? 

A.  I  can  answer  only  this:  There  doesn't  ap- 
pear the  payment  that  you  asked  me  before. 

Q.  By  Mr.  Hirschfeld:  No.  Just  one  ques- 
tion at  a  time,  because  your  counsel  may  want  to 
object  to  each  one.  So  confine  your  answer  to 
my  last  question  alone,  if  you  can  [329]  answer  it. 
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A.  I  thought  your  question  consisted  of  two 
parts. 

Q.     No. 

A.  If  you  only  want  me  to  answer  the  last 
part,  I  may  say  that  this  balance  sheet  does  not 
say  that  there  was  a  claim  against  Universal,  nor 
there  was  another  claim,  nor  any  claim. 

Q.  Does  this  balance  sheet,  under  German  law 
and  as  interpreted  by  your  courts,  indicate  whether 
or  not  there  was  45,000  marks  in  cash  on  hand 
on  this  date? 

A.  It  doesn't  say  "In  cash  on  hand."  It  says 
it  is  capital  in  shares,  consisting  of  45,000  marks. 
The  capital  of  a  stockholder  company  is  never  an 
asset.     It  is  always  a  liabilitj^ 

Q.  Under  the  German  method  of  showing  these 
and  the  force  and  effect  of  these  balance  sheets, 
it  does  show  the  45,000  marks  as  a  credit? 

A.     As  a  capital  in  shares;  in  stocks. 

Q.  Will  you  tell  us  the  force  and  effect  of  a 
balance  sheet  such  as  this?  What  is  its  legal  ef- 
fect under  German  law? 

Q.  You  can  confine  your  answer  and  say  in 
part  it  [330]  indicates  whatever  you  want  to  say. 

Mr.  Selvin:  Just  a  moment.  I  will  object  to 
that  upon  the  ground  that  the  witness'  qualifica- 
tions as  a  mind  reader  have  not  been  established. 
How  does  he  know  what  you  want?  I  insist  that 
your  question  be  more  definite.  A  balance  sheet 
in  one  context  may  have  one  meaning  and  in  an- 
other context  may  have  a  different  meaning. 
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The  Court:  Objection  sustained.  The  witness 
has  told  us  half  a  dozen  times  what  was  done. 
He  has  interpreted  and  reinterpreted  it. 

Mr.  Hirschfeld:  I  don't  mean  to  ask  the  ques- 
tion over.  The  court  apparently  ruled  against  us. 
I  would  like  to  make  a  change.  I  would  like  to 
ask  the  witness,  with  your  Honor's  permission, 
whether  or  not  an  oral  assigmnent  under  German 
law  must  contain  any  formal  words. 

The  Court :  He  has  answered  that.  He  said  the 
legal  words  are  very  simple  and  he  couldn't  use 
any  other  words  than  the  words,  "I  assign."  He 
just  said  that  three  minutes  ago. 

Mr.  Hirschfeld:  I  didn't  understand  whether 
that  would  mean 

The  Court:  I  will  have  the  answer  read.  There 
has  to  be  a  stopping  place  somewhere. 

Mr.  Hirschfeld:  I  mean,  could  not  legally,  or 
as  a  matter  of  usage  of  words 

The  Court:  As  a  usage  of  words.  He  said, 
when  you  use  [331]  the  words  "I  assign"  in  Ger- 
man it  means  "I  assign",  and  it  couldn't  mean  any- 
thing else.     That  is  what  he  said. 

Q.  By  Mr.  Hirschfeld:  Doctor,  in  German  law 
if  a  person  says,  "I  give  it  to  you,"  is  that  good 
as  an  assignment? 

A.  It  could  be  an  assignment,  yes.  "I  give  it 
to  you",  means,  "I  transfer  it  to  you". 

Q.  Suppose  we  say,  "It  is  yours."  Is  that  a 
good   assignment? 
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A.     I  wouldn't  say  that. 

Q.     "From  now  on  it  is  yours'"? 

A.  It  is  impossible  to  answer  this  question.  It 
depends  upon   the   circumstances. 

Q.  If  all  the  parties  present  know  what  they 
are  talking  about  and  they  are  discussing  certain 
things,  and  the  person  who  has  the  authority  to 
make  the  assignment  says,  "All  right,  now,  take 
it.     It  is  yours"? 

A.  In  most  cases  I  would  say  it  is  a  promise 
and  not  a  transfer.  For  instance,  in  English  you 
say,  "It  is  yours.  I  leave  it  to  you",  or  some- 
thing like  that.  That  doesn't  mean,  "I  herewith 
assign  it  to  you,"  but,  "I  am  perfectly  willing  to 
give  it  to  you."  May  I  refer  to  an  instance  like 
a  picture  on  the  wall?  It  is  very  beautiful  and 
a  guest  likes  it  very  much.  The  host  says,  "You 
like  it  so  much  it  is  yours."  I  wouldn't  say  it 
was  transferred — the  property.  It  could  be;  but 
this  is  so  intricate  a  question  that  I  would  rather 
let  the  circumstances [332] 

Q.  By  Mr.  Hirschfeld:  Well,  aside  from  the 
fact  that  it  is  a  joke 

A.     No,  not  a  joke. 

Q.  Well,  suppose  we  are  concluding  a  deal  and 
I  say,  "It  is  yours."  That  is  good  as  an  assign- 
ment, isn't  it? 

A.     It  seems  rather  strange  to  me,  I  would  say. 

Q.  I  don't  care  whether  it  is  strange.  I  mean 
under  the  law. 
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A.  Under  the  law  it  isn't  excluded.  It  could 
be  considered  as  to  be  an  asignment. 

The  Court:  Depending  upon  the  circumstances; 
if  they  have  something  physical;  corporeal. 

Q.  By  Mr.  Hirschfeld:  And  if  the  words  used 
by  the  person  is  also  accompanied  by  that  person's 
then  immediate  attempt  to  assign  it,  then  it  is  good 
without  any  argument  at  all,  isn't  it? 

A.  If  a  person  uses  the  words,  "I  give  it  to 
you,"  and  really  means,  "I  herewith  assign  it  to 
you,"  and  the  other  person  understands  it  in  the 
same  way,  these  are  circumstances  that  would  lead 
to  the  conclusion  that  it  is  an  assignment. 

Q.  But  must  the  other  person  understand  it? 
Isn't  it  sufficient  that  the  person  who  makes  the 
assignment  has  the  [333]  intent? 

A.  The  other  person  has  to  understand  it,  be- 
cause it  is  a  contract. 

Mr.  Hirschfeld:     That  is  all. 

Redirect  Examination 

Q.  By  Mr.  Selvin:  Under  German  law,  Dr. 
Golm,  does  a  sale,  either  of  a  movable  or  of  a 
right  in  itself,  transfer  the  title  to  the  thing  sold? 

A.  No.  This  question  has  to  be  answered  no. 
We  have  a  strict  distinction  between  the  obliga- 
tion created  by  the  sale  and  the  fulfillment  of 
the  obligation,  which  is  another  transaction.  It  may 
consist  in  the  delivery  or  assignment  or  some- 
thing else.  [334] 

Q.  By  Mr.  Selvin:  Dr.  Golm,  in  your  cross 
examination   [336]    there   were   certain   references 
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to  the  phrases  "Mercantile  trader"  and  "Mercan- 
tile transaction".  You  understand  those  terms 
have  one  particular  technical  significance  in  Amer- 
ican law.  Do  they  have  any  technical  significance 
in  German  law?  A.     Yes. 

Q.  By  Mr.  Selvin:  Is  there  any  provision  un- 
der the  law  of  Germany,  requiring  the  effective- 
ness for  the  pledge  of  a  claim,  that  notice  of  the 
pledge  be  given  by  the  pledgor  to  the  debtor? 

A.  That  is  right.  As  I  said  before,  the  pledge 
of  a  [337]  claim  is  following  the  rules  of  assign- 
ment. That  means  an  assignment  of  the  right 
has  to  be  made.  But  if  it  is  only  an  assignment, 
without  any  addition,  it  wouldn't  be  an  assign- 
ment as  to  a  pledge.  And  furthermore,  there  is 
a  specific  provision  in  Section  1280  which  says 
that  the  pledge  of  a  claim,  to  which  transfer  or 
assignment  is  sufficient,  is  without  effect  or  has 
only  effect  if  the  creditor  notifies  the  debtor  of 
this  assignment. 

Q.  Mr.  Hirschfeld,  in  the  course  of  his  cross 
examination,  gave  you  a  number  of  hypothetical 
cases  in  which  he  used,  first,  A  and  B ;  then  A,  B 
and  C ;  then  A,  B,  C  and  D ;  cases  in  which,  as 
he  put  it,  a  claim  was  put  up  as  security  for  a 
particular  indebtedness;  and  then  asked  you  in 
each  case  whether  or  not  there  w^ould  be  a  transfer 
by  operation  of  law  to  any  particular  party  upon 
the  payment  of  the  principal  indebtedness.  In 
giving    your    answers    to    those    particular    hypo- 
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thetical  cases  did  you  make  any  assumption  as  to 

the  type  or  nature  of  the  transaction  or  security? 

A.  I  think  I  did.  At  least,  it  was  in  my  mind 
to  do  it.  And  I  always  said,  if  this  security  was 
given  as  a  pledge,  as  a  lien,  or  something  of  this 
kind,  then  this  would  be  correct;  and  in  another 
case,  if  it  was  a  real  assignment,  which,  also,  only 
had  the  consequence  that  the  creditor  was  under 
the  obligation  to  free  the  security,  to  reassign  the 
security  or  the  claim,  then  there  were  other  con- 
sequences. 

Q.  Then  at  Mr.  Hirschf eld 's  request  you  also 
read  into  [338]  evidence  Mr.  Loewy's  translation 
of  Section  398,  et  cetera,  of  the  Civil  Code  of  Ger- 
many, and  certain  questions  were  asked  you  in 
that  regard.  Let  me  ask  you  one  question  with 
regard  to  these  sections:  Do  they  apply  to  a  trans- 
action where  there  is  no  transfer  by  operation 
of  law  of  the  particular  security  involved? 

A.  The  question  is  as  to  whether  or  not  the 
sections  398  and  the  following  sections  are  ap- 
plicable in  cases  where  there  is  no  transfer  of 
right  by  operation  of  law,  do  I  understand? 

Q.     By   Mr.    Selvin:     That   is    right. 

A.  This  answer  is  very  simple.  Never;  be- 
cause Section  412  says — I  think  it  is  Section  412 — 
very  clearly  that  in  cases  where  there  is  a  transfer 
of  right  by  operation  of  law,  these  foregoing  pro- 
visions are  correspondingly  applicable.  That  means, 
in  other  words,  in  case  where  there  is  no  transfer 
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by   operation   of   law,   these   sections   are   not   ap- 
plicable.    They  couldn't  be. 

The   Court:     Just   the   reverse. 

Q.  By  Mr.  Selvin:  In  determining  the  law  of 
Germany  [339]  with  respect  to  any  particular  prob- 
lem  

A.     Just  a  minute.     I  am  not  sure  about  412. 

Q.     It   is   412.      I    checked    it. 

A.     That  is  right. 

Q.  In  determining  the  law  of  Germany  as  to 
any  particular  problem  or  situation,  Dr.  Golm, 
are  the  codes,  civil  and  commercial,  and  what- 
ever codes  and  statutes  there  may  be  in  Germany^ 
the  only  sources  of  law? 

A.  They  are  the  only  direct  sources,  but  we 
have  to  rely  on  decisions  which  have  given  us 
interpretation  of  these  sections,  and  in  many  cases 
these  interpretations  have  become  common  knowl- 
edge of  a  court.  We  have  to  rely,  furthermore, 
on  certain  commenting  editions  which  give  an  in- 
terpretation of  certain  provisions 

A.  which  may  not  be  completely  clear  with- 
out the  interpretations. 

The  Court :  In  other  words,  they  rely  upon  com- 
mentators who,  because  of  their  scholarship  and 
their  special  knowledge  of  the  law,  are  recognized 
as  authority? 

A.  As  certain  authority.  And  in  many  cases 
we  rely  upon  such  special  authority. 

Q.  By  Mr.  Selvin:  Is  it  possible,  under  the 
law  of  [340]  Germany,  for  a  person  to  become  a 
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surety  for  an  obligation  of  some  sort,  other  than 

the  obligation  to  pay  money? 

A.     That  is  possible. 

Q.  And  I  think  at  Mr.  Hirschf eld 's  request 
some  reference  was  made  to  Section  1225  of  the 
Civil  Code,  and  in  reading  the  English  transla- 
tion I  think  you  read  only  the  last  sentence.  For 
the  sake  of  completing  the  record  will  you  read 
the  entire  section? 

A.  Section  1225  says:  "If  the  pledgor  is  not 
the  personal  debtor,  the  claim,  in  so  far  as  he 
satisfies  the  X3ledgee,  is  transferred  to  him.  The 
provisions  of  Section  774  in  force  as  to  a  surety 
correspondingly   apply. ' ' 

Mr.  Selvin:  Subject  to  the  reservation  of  my 
right  to  identify  a  translation  of  this  decision  to 
which  we  have  had  reference,  that  is  all.  We 
rest. 

Recross  Examination 

Q.  By  Mr.  Hirschf  eld:  Under  Section  1280  is 
it  your  understanding  that  this  overrules  com- 
pletely  and   negatives   the   eifect   of   Section   409? 

A.  It  doesn't  overrule  it.  It  isn't  even  a  con- 
tradiction to  this.  Section  409  is  dealing  with 
a  real  assignment  and  it  says  that  if  the  creditor 
informs  the  debtor  that  he  has  assigned  the  claim, 
and  so  on,  then  it  says  what  happens.  And  Sec- 
tion 1225  deals  with  transfer  by  virtue  of  law.  [341] 

Q.     Did  I  say  1225  ?    I  meant  1280. 

A.  1280?  If  you  said  so  I  made  a  mistake.  Sec- 
tion 1280  deals  with  a  case  where  a  right  is  not  as- 
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signed  to  its  full  extent,  but  only  as  a  pledge,  and 

it  adds  to  the  effect  of  this  assignment  a  further 

requirement. 

Q.  That  is  one  of  the  reasons  why  they  never 
pledge,  but  always  assign,  isnt'  it? 

A.  It  is  one  of  the  reasons  why  banks,  especially, 
prefer  an  assignment  to  the  full  extent,  and  not 
a  pledge.  And  it  is  one  of  the  reasons  because  never, 
in  operation  of  law,  the  transfer  takes  place;  but 
always  the  bank  holds  the  security  until  the  bank 
is  satisfied,  until  the  bank  re-assigns  it. 

Q.  I  don't  want  to  correct  you.  Doctor,  on  your 
translation  of  Section  412,  but  as  I  understood  it 
you  translated  that  in  the  negative.  You  said  that 
412  says  that  the  provisions  of  Section  399  and  fol- 
lowing do  not  apply  to  the  transfer  of  a  claim  that 
is  not  transferred  by  operation  of  law. 

A.  No.  You  misunderstood  me.  I  said,  and  I 
read  the  translation  which  I  have  before  my 
eyes 

Q.     Please  read  it  again. 

A.  It  says,  "As  to  transfer  of  a  claim  by  virtue 
of  law,  the  provisions  of  Sections  399  to  404,  406 
to  410  are  correspondingly  applicable."  And  in 
answering  the  question  which  I  was  asked  by  Mr. 
Selvin  I  said  it  follows  from  this  [342]  section  that 
the  Sections  399  and  following  are  not  correspond- 
ingly applicable  in  cases  where  there  is  no  opera- 
tion of  law.    It  is  just  the  reverse. 

Q.     That  is  a  conclusion ;  that  last  part  ? 

A.     If  you  call  it  a  conclusion. 
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Q.  The  first  part  of  the  translation  ends  with 
the  affirmative'? 

The  Court:  That  was  very  clear  from  the  wit- 
ness' previous  statement.  He  said,  by  the  very 
fact  that  they  say  this  applies  where  there  is  a 
transfer  by  operation  of  law,  means  that  if  there 
is  no  transfer  by  operation  of  law  then  it  does  not 
apply.  He  didi/t  read  it  from  the  translation.  He 
merely  said  what  the  reverse  of  the  proposition  is 
was  true. 

Q.  You  have  stated  that  in  your  opinion  the 
commentaries  and  Supreme  Court  decisions  have  a 
certain  effect  upon  the  code  law. 

A.  I  think  I  didn't  say  they  have  effect  as  to 
the  law.  I  didn't  want  to  say  they  create  law.  I 
say  they  are  very  valuable  as  a  means  of  interpreta- 
tion, and  sometimes  we  have  [343]  to  rely  on  such 
decisions,  especially  those  rendered  by  the  Supreme 
Court,  and  also  rely  on  authorities  in  special  fields 
of  law. 

Q.  Now,  my  question  is  this,  Doctor:  That  re- 
gardless of  how  high  the  court  in  Germany  and  re- 
gardless of  how  high  and  great  the  author  of  the 
commentary  may  be,  no  interpretation  that  they 
give  can  ever  have  the  effect  of  overruling  any  of 
the  code  law? 

A.  That  is  undoubtedly  correct.  An  interpreta- 
tion can  not  overrule  a  statute  or  a  provision.  Then 
the  interpretation  would,  by  way  of  my  meaning, 
would  no  longer  be  an  interpretation.  But  if  it 
overrules  a  statute  or  provision  that  means  that  the 
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determine  whether  in  your  opinion  it  is  a  correct 
translation,  I  will  allow  you  to  do  that,  but  there 
will  be  no  cross  examination  as  to  this  offer  at  this 
time.  This  was  given  as  a  result  of  your  objection 
yesterday  to  the  statement  that  he  was  relying  upon 
that  opinion.  So  I  will  not  rule  on  the  admission 
now,  but  will  reserve  the  right  to  rule  later,  when 
you  inform  me  that  you  are  satisfied  or  not  satis- 
fied with  the  translation.  That  is  all  it  is  offered 
for.  All  right ;  step  down.  Dr.  Golm.  We  will  give 
it  a  number  for  identification. 

The  Clerk:  Defendant's  Exhibit  E  for  identi- 
fication. 

The  Court:  You  renew  the  offer  later  on,  after 
counsel  have  had  an  opportunity  to  examine  it  dur- 
ing the  noon  recess.  [347]    Anything  further? 

Mr.  Selvin :    That  is  all.  [348] 


Plaintiffs'  Rebuttal 

JOE  MAY 

recalled  as  witness  in  behalf  of  the  plaintiffs  in  re- 
buttal, testified  further  as  follows: 

Direct  Examination 
Q.     By  Mr.  Blum:     Mr.  May,  are  you  familiar 
with  the  party  by  the  name  of  the  Mr.  Aussenberg, 
or  were  you  familiar  with  a  party  by  the  name  of 
Mr.  Aussenberg  in  1930?  A.     Yes,  sir. 
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Q.  Were  you  familiar  willi  liiiii  during  August, 
193()f  A.      Vis,  sir. 

Q.  During  that  j)ei-io(l  of  time  did  you  have  any 
l)usiness  transaction  with  Mr.  Aussenbergf 

A.     Yes,  sir. 

Q.  Was  there  any  chx-ument  executed  as  the  re- 
sult of  that  transaction  ?  A.     Yes,  sir. 

Q.  Do  you  know  where  that  document  is  at  the 
present  timef  A.     No. 

Q.     Where  was  it  the  last  time  you  saw  it? 

A.  The  last  time  I  saw  it  was  in  Berlin  in  my 
offices  at  Francesstrasse. 

Q.     When  was  that  ?  [349] 

A.  It  was  1932,  ])efo]-e  May  Film  went  into 
liquidation. 

Q.     Did  it  remain  in  (lei-many? 

A.     Probably,  yes. 

Q.     Did  you  bring  it  to  America  witli  you? 

A.  No;  because  it  is  in  the  files  of  the  May  Film 
Corporation.  The  May  Film  Corjioration  owns  the 
papei*s,  and  it  has  been  in  the  hands  of  tlie  li«iui- 
dator. 

Q.     Have  you  any  copy  of  the  dociunent? 

A.     No. 

Q.     Do  you  recall  what  the  document  contained? 

A.     Yes. 

(^.  1  will  show  you  FMaintiffs'  Exhibit  3,  page 
3  thereof,  and  ask  you  if  that  document  contains 
any  part  oi"  ])ortion  of  tliat  agreement? 

Mr.  Selvin:  Just  a  moment.  I  object  to  the 
question  on  the  gi-ound  that  it  isn't  pi-oper  rebuttal; 
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upon  the  further  ground  that  no  foundation  has 
been  laid  sufficient  to  justify  the  introduction  of 
secondary  evidence.  And  I  would  like  to  point  out, 
your  Honor,  that  in  the  case  in  chief  the  plaintiff 
apparently  relied,  for  proof  of  his  chain  of  title, 
upon  various  court  records  and  upon  various  re- 
citals in  documents  which  are  in  evidence.  Whether 
or  not  they  are  proved  is  a  question  of  argument. 
We  have  not  denied  the  existence  of  the  particular 
documents.  We  have  denied  their  legal  effect.  To 
permit  them  now  to  go  back  and  prove  their  chain 
of  title  by  proving  other  and  additional  facts,  it 
[350]  seems  to  me  is  not  proper  rebuttal,  and  places 
the  defendant  at  extreme  disadvantage  in  this  case. 

Mr.  Blum:  They  have  denied  the  efficacy  of  that 
judgment  and  the  legal  effect,  if  your  Honor  please. 
Therefore,  as  rebuttal,  we  are  compelled  to  show 
what  facts  did  occur. 

The  Court :  I  know  of  no  principle  of  law  which 
allows  that  to  be  done.  The  legal  effect  of  the  docu- 
ment is  determined  by  its  face.  You  can't  show  it 
was  something  else. 

Mr.  Blum:  We  have  not  shown  the  contents  of 
that  document  in  full.  It  is  in  Germany,  and  your 
Honor  has  made  a  ruling  that  documents  in  Ger- 
many are  secondary  evidence. 

The  Court:  If  you  are  relying  upon  those  docu- 
ments as  chain  of  title,  I  am  not  going  to  allow  any 
of  them  that  were  not  brought  in  on  your  direct 
examination. 
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Mr.  IJIiuii:  \'oii  Hoiioi",  this  pait  of  the  docu- 
ment we  I'cly  iipnii  is  coiitaiiKMl  in  il.  It  is  the 
agreement  httwiTii  Aiisseiihei-g,  Joe  May  atul  May 
Film  ('(H'poration,  \vh('i-('l)y  Joe  May  aeciiiiretl  his 
title,  and  thcrehy  passed  it  on  to  the  Hank  for 
Koreij^n  ( 'onnncrcc,  and  the  Hank  foi-  Foreign  < 'om- 
meree  to  Mandl.  That  is  one  of  the  (|iiestions.  i^ut 
this  is  between  May  I'ihn,  Anssenhei'p:  and  Mandl. 
It  is  part  of  the  documents  in  tlic  iccord. 

The  Court:  What  i-efei'cnce  is  there  in  these 
documents  to  tlic  document  you  are  tryinu:  to  provef 

Mr.  Hluin:  The  Judi^nient  in  tlie  declaratory 
judgment  [^^51]  contains  a  j)ortion  <d'  that  docu- 
ment and  th(»  recital  of  th(»  document. 

Mr.  Selvin:  The  judgment  doesn't;  the  com- 
plaint does.  The  complaint  in  the  declaratory  case 
in  Germany,  l)(?tween  the  Hank  and  May  Film  (Cor- 
poration, ccmtains  a  quotation  (.f  paia<rni])h  '.I  of 
the  ap^reement  between  Aussenbei'^  and  Mr.  May. 
May  I  say  that  if  that  ajri'cement,  l)etween  Aussen- 
berp^  and  Mr.  May,  is  a  lild^  in  theii-  chain  of  title 
it  should  have  been  i)roved  in  theii-  case  in  chief, 
and  not  after  we  liave  rested  and  excused  one  of 
our  witnesses. 

The  Court:  You  eithcM-  stand  on  that  judji:njent 
and  the  recital,  or  p:o  l)ack  of  it.  And  you  cannot 
pjo  back  of  it.  I  am  willin*;  to  aui-ee  that  any  docu- 
ment in  (Jermany  may  l>e  luoved  l>y  secondary  evi- 
dence,  be<'ause  of  the  war  conditions.      Hut    let    us 
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assume  I  would  do  that,  although  I  doubt  very 
much  that  I  would  be  justified  in  brushing  aside  the 
rule,  the  mere  fact  that  this  is  part  of  the  agree- 
ment doesn't  give  you  permission  to  put  in  the  rest 
because  it  isn't  part  of  the  judgment.  You  are 
relying  upon  this  judgment.  Therefore,  all  that 
appears  in  the  judgment  is  material;  and  things 
outside  of  the  judgment  couldn't  be  material. 

Mr.  Blum:  It  is  rather  strange  to  me,  your 
Honor,  that  where  we  rely  upon  a  judgment  and 
they  are  permitted  to  go  back  of  the  judgment,  that 
we  are  not  permitted  to  rebut  it. 

The  Court:  They  have  not  offered  evidence  of 
the  judgment.  They  have  merely  produced  experts 
to  show  that  [352]  in  their  opinion  this  document 
does  not  have  the  legal  effect  which  you  claim  for 
it.  You  can  produce  experts  to  show  that  it  does. 
They  have  challenged  the  judgment;  they  have 
challenged  the  legal  effect.  They  say,  "This  docu- 
ment, being  as  it  is,  does  not  have  the  legal  effect." 

Mr.  Blum:  They  have  said  that  this  document, 
as  it  appears  in  part,  does  not  support  that  judg- 
ment. 

The  Court:  But  you  cannot  come  back  now  and 
produce  other  documents  that  prove  the  rest  of  the 
document.  Either  you  rely  your  judgment  or  you 
do  not  rely  upon  it.  You  can  not  rely  on  both,  and 
when  your  judgment  is  challenged  say,  "All  right; 
the  judgment  isn't  any  good.  I  will  prove  the  facts 
which  support  the  judgment,  on  rebuttal."    That  is 
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switching  entirely  your  ground  of  attack.  All  they 
have  (lone  is  to  say,  "This  judgment  does  not  have 
the  legal  etfeet  that  you,  as  phiintiffs,  claim  for  it." 
As  I  gather  now,  what  you  are  trying  to  do  is  to 
pi-ove  the  agreement  in  toto  so  as  to  be  able  to 
argue,  if  I  antici])ate  your  argument,  that  even  if 
we  assume  that  the  judgment,  as  it  stands,  does  not 
have  the  legal  effect,  we  <*an  produce  facts  to  show 
that  in  nality  an  assignment  took  jdace.  That  is, 
to  Diy  mind,  wliat  you  are  trying  to  prove.  Isn't 
that  correct? 

Mr.  Blum :    Not  quite,  your  Honor. 
The  Court:    All  right. 

Mr.  Blum:  But  if  I  understand  your  llonoi-, 
your  Honor  states  that  Universal  is  saying  that 
while  there  is  a  [353]  judgment.  May  Film  no 
longer  owned  the  judgment,  ))ut  Joe  !May  owned  it; 
that  tliat  judgment  does  not  adjudicate  that  fact. 

The  Court:  I  am  not  saying  that.  I  am  not  de- 
termining the  case.  I  am  merely  saying  that  you 
produced  the  judgment,  you  ph^ad  it  in  your  com- 
])laint  as  a  basis  of  your  title,  and  the  recital  of 
your  judgment  is  in  your  complaint.  They  have 
challenged  the  judgment  solely  upon  the  ground 
that  it  does  not  show  title  in  the  plaintiff.  You,  as 
plaintiff,  must  prove  your  derivative  title.  They 
have  said,  "We  will  stipulate  that  this  judgment 
was  rendered,  but  we  produce  a  witness  who  says 
this  document,  this  judgment  is  not  an  assign- 
ment."   Can   you   mme  now  and   say,  "This  judg- 
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ment,  upon  which  I  rely,  is  only  partial,  because 
it  recites  a  document;  and  I  am  going  to  refute 
the  document  and  prove  it  by  secondary  evidence 
to  show  that  there  was  actually  an  assignment 
which  was  binding  upon  the  defendant  and  which 
shows  the  chain  of  title. ' '  Let  us  assume  this :  Sup- 
pose this  case  were  a  judgment  of  a  state  of  the 
United  States  and  this  action  were  in  this  court 
under  the  case  of  Erie  vs.  Tompkins  I  would  have 
to  take  judicial  notice  of  the  particular  state,  not 
only  as  far  as  statutory  law  is  concerned,  but  also 
so  far  as  the  common  law  is  concerned.  Then  sup- 
pose the  defendant  offered  absolutely  no  evidence 
whatsoever;  they  could  have  admitted  the  judg- 
ment; they  could  have  offered  no  evidence  at  all 
as  to  the  meaning  of  [354]  the  terms,  but  supposing 
they  would  have  said,  "A¥e  now  rest,"  and  started 
to  argue  the  legal  eif  ect  of  the  judgment  upon  which 
you  rely.  Could  you,  if  that  were  the  case,  come 
back  and  say,  "They  are  challenging  it  not  by  evi- 
dence as  to  the  facts,  but  merely  by  legal  interpreta- 
tion." Could  you  come  back  and  say,  "I  ask  the 
privilege  of  going  behind  the  judgment  and  show 
documents  of  assignment  which  do  not  appear  in 
this  judgment."   Could  you  have  done  that? 

Mr.  Blum:  No,  not  if  the  defendant  said,  "Her^' 
is  a  judgment  which  says  something  on  its  face." 
We  say,  as  a  legal  effect,  that  is  correct,  your 
Honor.     But  if  they  say,  ''That  judgment  is  not 
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(•(HTcct,  because  there  must   ix-  sduic  evideiiee  baek 

of  that,"  and  we  eau  show 

Tile  Couit:  They  liave  not  offered  any  proof. 
It  is  mere  specuhition.  They  have  merely  offered 
an  expert  to  show  why,  in  his  opinion,  tliat  (hx-u- 
ment  does  not  have  the  k'j2:al  effect.  Tlic}-  are  clial- 
lenginj»:  it  on  tliat  uronntl,  on  the  ground  that  it 
isn't  a  judj2:m('nt  in  icni,  hut  is  a  judgment  in  per- 
son//ni  and,  tlicrefore,  is  not  binding  on  the  claim 
against  Universal;  not  l)ecause  of  any  facts  which 
tliey  produce  in  the  record,  i)ut  because  of  the 
particular  i)rinciple  that  they  were  not  made  a 
pai'ty.  In  (►thei*  words,  they  have  not  offered  any 
proof  of  any  fact  attem])ting  to  go  behind  the  judg- 
ment. They  merely  say,  "This  judgment  does  not 
amount  to  what  the  plaintiff"  claims  it  does,  for 
various  reasons,"  which  I  have  already  given.  How 
can  that  justify  you  in  [i^55]  bringing  up  witnesses 
who  will  testify  to  facts  which  are  })ehind  the  judg- 
ment, so  as  to  put  you  in  a  j)osition  to  say,  "This 
judgment  does  that,  not  because  of  its  recital,  but 
because  of  other  facts  which  it  lias  failed  to  in- 
cite." 

Ml*.  Blum:  My  argument  is  this:  that  whether 
they  have  oi-  iiave  not  introduced  any  evidence 
showing  what  is  behind  that  judgment,  they  have 
assumed  facts  and  said,  "J^ecause  there  must  l)e 
this  and  must  be  that.  Theic  must  have  been  this 
or  there  couldn't  have  been  that." 

The  Coui-t:     Those  are  merely  hy]iothetical  ques- 
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tions  put  to  an  expert  whose  testimony  I  may  dis- 
regard and  will  disregard  if  it  doesn't  carry  con- 
viction. He  is  not  testifying  to  the  facts.  He  is 
merely  telling  you  that  because  of  certain  principles 
of  law  it  doesn't  do  that;  but  nothing  he  says  is 
evidence  of  anything  beyond  the  face  of  the  judg- 
ment. 

Mr.  Blum:  Nor  is  there  any  evidence  on  their 
part  that  there  wasn't  an  assignment  from  May 
Film  Corporation  to  Mr.  May. 

The  Court:  It  is  a  question  of  law.  It  isn't  a 
question  of  fact.  They  have  not  made  a  factual 
challenge  of  this  judgment  and  you  cannot  go  be- 
hind it.  Otherwise,  we  will  be  trying  that  case. 
The  minute  you  do  that  we  will  be  trying,  in  this 
American  court,  the  German  law;  whether  there 
was  an  assignment  under  the  German  law;  whether 
there  was  an  assignment  other  than  by  the  judg- 
ment itself.  You  start  out,  in  the  very  beginning 
of  your  complaint,  by  defining  the  [356]  Landge- 
richt,  a  court  of  general  jurisdiction,  then  you  talk 
about  the  Kammergericht,  then  you  start  in,  "That 
on  or  about  March  4,  1930,  a  judgment  was  ren- 
dered in  said  Landgericht,  in  an  action  entitled, 
"May  Film  Corporation,  represented  by  its  direc- 
tors, Joe  May,  and  Manfred  Liebenau,"  versus  de- 
fendant, Universal  Pictures  Corporation,  repre- 
sented by  its  attorneys  *  *  *  which  said  action  is 
numbered  74.O.590.26/70  *  *  * 

"That    thereafter    plaintiff    appealed    from    the 
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judgment    of    said    Landgericht    to    tin-    Kammer- 

gericlit. 

"That  on  July  27,  1932.  said  Kanimei-jrericht,  or 
('t)urt  of  appellate  jurisdietiuu,  rendered  its  de- 
cision" ♦  ♦  ♦ 

Tlu'U  you  recite  that  a  disi)ute  arose  between  the 
liijuidator  of  the  May  Film  Corporation  and  its 
president  as  to  who  was  the  owner,  and  started  the 
institution  of  the  so-ealled  declaratory  action.  Tlien 
you  recite  the  assigrmient;  you  recite  the  guaianty 
of  F'ritz  Mandl:  you  recite  the  rates.  In  other 
words,  all  you  are  relying  on  is  not  u})on  facts,  but 
upon  facts  as  transnuited  into  form  of  judgments, 
the  ownership  of  which  you  claim  to  be  in  ])laintiff, 
and  which  you  seek,  under  the  doctrine  of  comity 
and  undei'  the  law,  to  have  enforced  by  this  court. 

Mr.  P>hnii:  The  defendant  comes  in  and  says, 
"We  are  not  boiuid  })y  it." 

The  Court:  They  have  not  denied  tlie  judgment. 
They  merely  say,  "You  are  relying  on  this  judg- 
ment. We  attack  it  [357]  on  two  grounds.  In  the 
first  place,  it  doesn't  have  the  bi-eadth  which  you 
claim  for  it  and,  second,  we  wei-en't  parties  to  it 
and,  therefore,  under  German  law,  we  ai-e  not 
boinid  by  it."  You  cannot  start  in  and  say,  "All 
right;  we  will  try  to  litigate  the  facts."  That  is 
a  different  lawsuit. 

Mr.  Blum:  This  judgment  is  not  the  })asis  of  the 
cause   of  action   on   which    this   action    is   broujrht. 
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This  judgment  is  part  of  plaintiffs'  chain  of  title, 

which  they  say,  "We  are  not  bound  by." 

The  Court:  You  are  suing  on  a  foreign  judg- 
ment. 

Mr.  Blum :  But  the  foreign  judgment  in  the  case 
of  May  Film  Corporation  versus  Universal ;  not  the 
Bank  for  Foreign  Commerce  versus  May  Film  Cor- 
poration in  liquidation. 

The  Court:  Well,  both  of  them.  The  other  is 
part  of  your  chain  of  title,  because  if  you  disre- 
gard the  foreign  judgment,  your  declaratory  judg- 
ment, then  the  plaintiff  has  no  title.  Your  only  de- 
rivation of  title  is  through  that  second  judgment, 
and  you  have  pleaded  it  yourself. 

Mr.  Hirschfeld:  May  we  have  a  few  moments, 
your  Honor? 

The  Court:  Yes.  Gentlemen,  if  you  desire  time 
to  consult,  I  can  call  a  recess,  but  it  seems  to  me 
it  is  a  matter  of  evidence  that  can  be  determined 
by  the  California  law.  However,  if  you  desire  to 
consult  with  your  experts  on  foreign  law,  I  will  de- 
clare a  recess. 

Mr.  Hirschfeld :  We  would  appreciate  that,  your 
Honor. 

The  Court :    Very  well.    The  particular  objection 
will  be  [358]  sustained. 
(Recess) 

The  Court:    Proceed,  gentlemen. 

Q.  By  Mr.  Blum:  Mr.  May,  do  you  know  how 
much  Fritz  Mandl  owed  the  Bank  for  Foreign  Com- 
merce "? 
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A.  Sixty-four  thousand,  twn  liundird  and  sniiic 
— I  don't  know  exactly. 

Q.     By  Mr.  P.luni:     Marks? 

A.     Marks.  [:;5!)] 

C^).     I^'iclnnai  ks  ?  A.     Vl*s. 

O.  I  slmw  \nu  a  docnnuMit  wliich  is  Plaintiffs* 
Exliibit  5,  containin.u^  a  <*nj»y  nl*  an  assignment,  and 
1  will  ask  ynu  if  you  recoj^nize  that  as  a  copy  of  a 
document    that    you   signed.  A.     Yes. 

(2.     Vou  siuiied  the  original  of  the  document  f 

A.     Yes. 

Mr.  Ilirsclifeld :     Referring  to  what? 

Mr.  Blum:     Plaintiff's  Exhilnt  5. 

The  (Nmrt:     That  is  the  notice? 

Mr.  Bhun:     It  is  the  assignment  in  the  notice. 

The  Court:  Tlic  assignment  contained  in  the 
notice  of  February  12,  1936. 

Ml'.  Blum:  Yes.  That  assignment  was,  in  fact, 
given  to  tlie  Bank  for  Foreign  Commerce. 

(j).  When  you  went  to  tlie  Baid<  for  Foreign 
Connnerce  to  obtain  a  loan  for  the  May  Film  Com- 
pany tell  us  what  transi)ired  at  that  time? 

Mr.  Selvin:  dust  a  moment.  W'c  object  to  that 
on  the  ground  that  there  is  no  foundation  laid  to 
show  that  it  is  l)inding  on  the  defendant;  upon  the 
further  ground   that    it    isn't    ])ro])er   rebuttal. 

Ml'.  Blum:  It  is  to  show  in  more  detail  the 
tran.sactions  and  documents  that  were  made  at  the 
bank.  It  lu.-iy  not  be  exactly  rebuttal,  but  if  it  is 
not,   we   ask    leave   of   Court    to   reojx'ii    i>laintiffs' 
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case  in  chief  [360]  to  show  that  in  more  detail. 
Mr.  Mandl  and  Mr.  Lenk  have,  in  some  detail, 
explained  it,  but  we  would  like  to  show  what  this 
witness  knows  about  it,  also,  to  enlighten  the  Court 
on  the  transaction. 

The  Court:     Objection  sustained. 

Mr.  Blum:  I  would  like  to  make  an  offer  of 
proof  of  what  we  want  to  prove  in  this  respect, 
your  Honor. 

The  Court:  It  is  quite  evident  what  you  want 
to  prove,  but  if  you  want  to  put  it  in  the  record, 
go  ahead  and  dictate  it  to  the  reporter. 

Mr.  Blum:  We  intend  to  prove  by  this  witness 
that  the  May  Film  Corporation  went  to  the  Bank 
for  Foreign  Commerce  and  obtained  a  loan  in  a 
revolving  credit  up  to  100,000  Reichmarks;  that 
at  the  same  time  the  bank  did  not  consider  it  a 
satisfactory  risk  to  make  the  loan  to  the  May  Film 
Corporation  and  requested  that  there  be  certain 
other  additional  security  given,  and  requested 
that  Mr.  May,  Mr.  Aussenberg  and  Mrs.  May 
sign  documents  to  guarantee  that  in  the  event 
the  May  Film  Corporation  refused  to  j)ay  or  failed 
to  pay  the  obligation  that  they  would  pay  the  same ; 
that  in  addition  to  that  the  Bank  for  Foreign 
Commerce  required  certain  security  to  back  up  tho 
guarantee  of  Mr.  May,  and  in  that  regard  Mr.  May 
assigned  to  the  bank  the  claim,  and  later  the  judg- 
ment in  the  case  of  May  Film  Corporation  versus 
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Universal,  at  whicli  time  lie  clainu'd  to  be  and  was 
the  owner  of  tlie  judgment;  and  deposited,  in  addi- 
tion thereto,  eertain  other  seeurities;  [^UH]  that  in 
addition  to  that  the  hank  reijuired  additional  secur- 
ity and  re(iuii-(Ml  Fritz  Mandl  to  guarantee  that  in 
the  event  the  .May  Film  Corporation  refused  to  pay 
or  failed  t<>  i)ay  and  in  tlie  event  doc  May  failed  to 
pay  the  obligation  of  the  May  Film  Corporation, 
then  he  would  pay  the  same;  and  to  secure  his  obli- 
gation there  was  deposited  in  the  Bank  for  Foreign 
(^onnnerce  a  special  account  consisting,  first,  of 
American  dollars,  later  transmuted  into  French 
francs,  and  remained  on  dei)osit  until  the  May  Film 
Cor})()ration  and  Joe  May  and  all  others  defaulted 
in  the  payment,  after  which  the  Bank  for  Foreign 
Commerce  took  the  money  out  of  the  account  and 
satisfied  itself  to  the  extent  of  sixty-four  thousand 
some  odd  Reichmarks,  and  thereupon  transferred 
all  the  security  to  Mandl. 

Mr.  Selvin:  I  make  the  same  objection  to  the 
offer  of  proof. 

The  Court:  Insofar  as  May  is  concerned,  it  is 
already  in  the  record  and  not  proper  cross  examina- 
tion. And  the  portion  that  is  not  already  in  the 
record  is  immaterial  and  an  attempt  to  vary  and 
add  to  ihe  contents  of  the  so-called  assignment  con- 
tained ill  the  judgment.  Objection  sustained  on  that 
ground.  [:)()2] 
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called  as  a  witness  by  and  in  behalf  of  plaintiffs 
in  rebuttal,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

Q.  By  Mr.  Hirschfeld:  Dr.  Pinner,  what  was 
your  business  or  occupation  in  Germany? 

A.  I  was  attorney-at-law  in  Germany  for  more 
than  sixteen  years.  I  studied  law  from  1911  to 
1914  in  Berlin.  Just  before  the  war  in  1914  I  passed 
the  first  law  examination  in  Germany,  the  so-called 
Referenda r  examination. 

From  1919  to  1922  I  did  postgraduate  work 
in  Germany.  I  got  the  degree  of  Doctor  of  Law 
in  1919,  and  after  the  second  trade  examination  I 
was  admitted  to  the  bar  in  Berlin  in  1922.  I  en- 
tered the  law  firm  known  as  Kempner,  Pinner  and 
Schmidt,  which  was  one  of  the  outstanding  law 
firms  of  Berlin,  founded  by  Mr.  Kempner,  who  was 
a  counsellor  of  justice,  and  my  father,  who  was  also 
a  counsellor  of  jus-  [363]  tice  in  Germany.  I  was 
in  this  firm  from  1922  to  1938.  I  specialized  in  trade 
law.  I  was  a  law  and  legal  adviser  of  many  banks 
and  some  joint  stock  banks  and  some  mortgage 
banks.  I  was  a  permanent  member  of  several  boards 
of  directors  in  Germany ;  was  legal  adviser  for  large 
concerns.  My  office  was  the  adviser  of  many  Ameri- 
can firms;  especially  my  partner,  Mr.  Kempner,  was 
adviser  of  the  Stillhalte  creditors,  American  bank 
creditors  who  have  blocks  of  marks  in  Germany; 
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and  lie  is  still  doin^  this  job.  Hosidos  my  practical 
business  as  a  lawvci-  I  did  scientific  W(»rk;  wrote 
books;  law  books;  and  wrote  nunier(nis  essays  in 
well-known  ])eriodicals.  I  was  shortly,  after  I  be- 
came a  member  of  the  bar  in  Herlin.  I  was  col- 
hiborator,  on  the  side  of  my  father,  in  the  Com- 
mentary on  the  Trade  and  (Corporation  Law  in 
Germany,  called  the  Staub-Pinner  Commentary. 
And  after  this  1  became  his  successor.  So  I  think 
I  have  some  experience  in  law,  especially  corpora- 
tion matters.  As  to  the  Hank  for  Foreign  Com- 
merce, this  bank  was  organized  and  founded  in  my 
office — better  say  in  my  father's  and  my  office.  I 
was  legal  adviser  of  this  baidv  for  the  whole  time 
that  I  was  attorney-at-law  in  Germany,  and  1  only 
stop])ed  to  be  a  legal  adviser  when  I  stopped  to  be 
a  lawyer  in  Germany. 

Q.     By   Ml.    llirschfeld:     When? 

A.  When  1  stopped?  On  the  30th  of  November, 
1938. 

Q.  Doctor,  T  want  to  show  you  a  i)hotostatic 
copy  of  a  document  in  this  case,  known  as  Plain- 
tiffs' Exhibit  3.  I  [3(54]  would  like  you  to  look  at  it 
and  see  if  it  is  familiar  to  ynu  in  any  way. 

A.     This  seems  to  be  familiar  to  me. 

Q.     In  what  way? 

A.  This  is  the  complaint  made  by  me  and 
brought  into  court  on  the  30th  of  .May  19:U  on  be- 
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half  of  the  Bank  for  Foreign  Commerce  against  the 

May  Fihii  Corporation. 

Q.  On  the  first  page  there  is  the  name,  *^Dr. 
Heinz  Pinner."  A.     That  is  me. 

Q.     Is  that  yourself? 

A.     That  is  me. 

Q.  By  Mr.  Hirschfeld:  Dr.  Pinner,  in  order  to 
present  this  case  to  the  Court  and  to  handle  the 
case,  did  you  make  any  special  study  of  the  law  in- 
volving the  issues  in  this  case"? 

A.     Surely  I  did. 

Q.  And  was  one  of  the  issues  in  this  case  the 
effect  of  certain  papers,  as  to  whether  it  was  or 
was  not  an  assign-  [365]  ment? 

A.  That  is  correct.  And  again,  as  I  told  you 
already,  I  was  very  familiar  with  the  Bank  for 
Foreign  Commerce  and  I  saw  those  people,  espe- 
cially Mr.  Lenk,  twice,  three  times,  four  times  a 
week. 

A.  Well,  I  had  to  examine  the  documents  given 
to  me  by  the  bank  and  I  was  of  the  opinion,  and 
am  still  of  the  opinion,  that  there  was  an  assign- 
ment and  that  the  action,  that  I  got  the  order  to 
bring  into  court,  was  a  good  action,  and  my  opinion 
was  right,  because  the  German  judge  decided  that 
I  was  right. 

Q.  By  Mr.  Hirschfeld:  And  this  point  was 
contested  and  argued  before  the  court  as  to  the 
effect  of  the  assigimient? 

A.     Yes.  Let  me  have  a  look  at  it. 
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Tlic  (^)urt:  What  was  contested  <an  niily  lie 
detenuincd  l.y  what  appears  on  the  faee  of  tlic 
ju(l<2:nu'nt   its<'lt'.  That   is  tlir  general    I'ulc 

A.  I  think  it  says  in  the  jiidginent  tliat  th<'  May 
Film  Corporation  eontrsted  the  assignniciit,  Imt  1 
will  have  to  h)ok  at  it.  [:U)G] 

il  By  Mr.  Hirsehfeld:  Well,  Doctor,  to  make 
it  a  little  easit:'  and  to  cont'orni  with  tlic  court's 
idea:  That  is  what  is  called  tlie  judgment  roll  tliat 
you  have  in  your  hand,  is  it  not;  tliat  is  the  whole 
judgment  roll  t  A.     Yes. 

Q.  Yes.  Is  the  khigc  and  the  answer  to  the  klage 
a  part  of  the  court's  records,  what  they  call  the 
judgment   roll? 

A.  That  is  what  we  call  a  i)art  of  the  cduit's 
files,  "gerichts  akten."  1  think  that  may  lie  \\w 
same  as  what  you  call  the  judgment  i(»ll. 

Q.  Will  you  please  examine  this  exhihit  that  1 
have  just  handed  to  you.  In  your  opinion,  and  based 
on  the  German  law  and  your  investigation  of  the 
facts  and  the  judgment  and  the  i)a])ers  you  have, 
was  there  a  valid  transfer  of  the  judgment  or  of 
the  claim  of  the  May  Film  Corporation  to  Joe  Mavf 

[:i(i7] 

(^.  By  Mr.  Ilii-schfeld :  From  the  fa^ts  as  they 
a  J)  pear 

A.  Fi-om  the  facts  1  got,  fn>ni  tiie  iiirorinat  i(Hi 
I  got,  and  from  the  complaint,  I  never  had  the 
slightest  doubt  hut  that  there  was  a  valid  assign- 
ment. It  was  one  of  the  best  cases  I  ever  had.  1  was 
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convinced  from  the  first  moment  that  this  com- 
plaint must  be  won  in  the  court,  because  there  was 
a  valid  assignment,  as  to  my  opinion.  If  that  is 
what  you  asked  me. 

Q.  Yes.  And  that  opinion  was  also  the  German 
court's  opinion? 

The  Court:  The  court  gave  judgment  which 
stated  that  May  Film  Corporation  did  not  own,  but 
that  Joe  May  owned  the  judgment;  is  that  correct"? 

A.  Yes.  I  got  the  judgment  according  to  my 
complaint,  favorable  to  May.  [368] 

The  Court:     All  right. 

Q.  By  Mr.  Hirschfeld:  And,  also,  that  the  as- 
signment was  made  to  the  Bank  for  Foreign  Com- 
merce ? 

A.     Yes;  that  is  included  in  the  judgment. 

Q.  Doctor,  will  you  please  examine  Plaintiffs' 
Exhibit  5  which  I  now  hand  you.  I  want  to  save 
a  little  time.  I  will  direct  your  attention  to  just 
the  part  I  want.  You  may  ignore  the  translation. 
You  may  look  at  the  letter  of  the  Bank  for  Foreign 
Commerce.  Incidentally,  before  you  answer,  is  the 
Bank  for  Foreign  Commerce,  whose  name  appears 
in  this  letter,  the  bank  to  which  you  have  referred 
to  as  being  the  one  you  represented  and  it  is  the 
same  one  in  whose  name  the  prosecution 

A.  That  is  the  one  I  referred  to  when  I  made 
the  complaint. 

Q.     Now,  will  you  please  examine  that  letter. 
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A.     1   have  examined  tlie  icltci-. 

i}.  First,  do  you  reeogiiize  the  sij^naturos  on  the 
letter? 

A.  Both  those  si.u:natures  are  very  well  known 
tu  nie.  It  is  one  of  the  direetois,  Mi'.  Lenk,  and  the 
other  one,  the  so-caUed  Hank]>r()knristen,  Mr. 
Sehlesin,i2:er. 

C^.  In  y(>ur  oj  inion,  as  one  of  tlie  incorporating 
lawyers  of  the  bank,  did  those  two  gentlemen  named 
in  there  have  authority  to  execute  that  letter? 

A.  They  have  authority  to  execute  all  things 
for  the  [369]  bank:  one  (lireet<»i-  and  one  of  the 
other  men. 

i}.  Will  yon  first  direct  your  attention  to  the 
quotation,  the  (juoted  part  starting  with  the  Hf'tli 
line  of  the  letter  and  ending  at  the  bottom  where  it 
has  ty|)ed  the  worrl  "Joe  May,"  and  will  you  tell 
the  Court,  in  your  o})inion,  what  is  the  complete 
legal  efTe(tt,  under  the  (lerman  law,  of  that  para- 
graph ? 

A.  The  (Complete  legal  effect  of  this  i)aragraph  is 
a  transaction  known  in  (Jeiinany — now,  I  have  the 
German  word  "sicherungsuebereigmmg."  T  would 
translate  it  in  English  as  "the  assignment  in  tnist/* 
mayb(\  That  is  the  so-called  "sichei'ungsuebereig- 
iHuig" — the  usual  way  betwcM-n  banks  and  their 
customers  for  years  and  years,  to  give  security  by 
ti'ansfer  of  title  for  debts  instead  of  making  only 
a  i)ledge.  Is  that  understandable. 
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The  Court:     Yes. 

A.  There  are  two  ways  of  giving  securities.  You 
can  make  a  pledge,  give  a  mortgage,  or  something 
like  that;  and  you  can  do  a  little  bit  more,  so  that 
something  happens,  as  a  transfer  of  title.  But,  in 
fact,  the  intention  of  the  parties  is  only  to  make  a 
pledge.  It  appears  like  a  transfer  of  title,  but  in 
fact  is  a  pledge. 

Q.  Under  German  law,  in  the  event  of  a  dis- 
pute between  the  parties,  is  it  permissible  to  show 
the  intent  of  the  parties'?  [370] 

A.  As  to  German  law,  it  is  allowed  to  show  that 
something  what  appears  to  be  a  transfer  of  title  is, 
in  fact,  a  pledge.  But  let  me  add  that  not  in  one 
out  of  hundreds  of  cases  would  there  be  a  discus- 
sion, because  everybody  knows  that  a  paper  like 
this  is  only  a  so-called  "sicherungsuebereignung" 
and  doesn't  intend  to  be  more  than  a  pledge. 

The  Court:  For  your  information,  that  is  the 
general  principle  of  American  law,  too ;  that  a  thing 
which  appears  to  be  a  transfer  absolute  of  a  deed, 
may  be  shown  to  be  given  as  security  for  a  debt, 
in  a  proper  action,  of  course.   [371] 

Q.  In  the  event  such  a  document  is  used  in 
pledging  securities,  and  the  debt  is  paid  off,  is  there 
a  re-transfer,  by  operation  of  law,  where  it  is  shown 
and  accepted  and  known  to  be  a  pledge  in  effect  ? 

A.  The  question  you  ask  me  now  is  a  little  more 
complicated.  I  will  have  to  make  a  little  bit  longer 
answer. 
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Q.     Aic  you  referring  to  a  l)ook  there? 

The  Court:  Identify  the  )K)ok.  It  was  written  hy 
several  persons,  inchulinijj  liis  father. 

A.  At  tliis  time,  unfortunately,  tlic  only  edition 
I  eould  get  here  was  1910,  which  was  written  by 
my  father,  the  book  whieh  1  refei'red  to  and  wliich 
I  was  a  eolla]K)rator  hiter  on. 

Q.  By  Mr.  Ilirsehfeld:  Who  wrote  the  later 
editions  of  that  book? 

A.  The  later  editions  of  this  book  was  written  by 
several  writers,  among  them  1  was — it  is  some  time 
ago  l)ut  I  was  a  eollal)orator  for  the  two  last  edi- 
tions; l)ut  1  don't  think  that  is  of  importance  for 
the  moment. 

The  Court :   All  right. 

A.  If  there  is  only  a  pledi?(%  not  a  transfer  of 
title,  then,  as  to  the  (lerman  law,  I  think  thei-e  will 
be  no  doubt.  The  pledged  property  goes  back  after 
the  pajTnent  of  the  debt,  by  operation  of  law,  and 
it  also  passes  to  a  guarantor — is  that  the  word? — 
to  a  guarantor,  if  he  j)ays  the  debt ;  the  [372]  i>ledged 
property  passes  to  him.  l)y  operation  of  law.  Now,  in 
your  case  you  have  no  pledged  propei-ty,  but  you 
have  property  of  which  the  title  was  transferied, 
as  is  so-called  "sicherungsuebereignung." 

In  this  case  thei-e  was  always  a  little  bit  of  dis- 
pute in  (leimany,  as  it  would  be,  and  in  this  com- 
mentary here  that  I  have  before  me,  this  refers  to 
a  decision  of  the  German  Supreme  Court  who  once 
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said,  but  in  a  very  early  decision,  that  in  a  case  like 
yours  there  have  to  be  a  transfer  and  assignment 
from  the  creditor  to  the  guarantor.  But  this  deci- 
sion doesn't  say  anything  applicable  for  this  case. 
There  is  the  possibility  that  in  pledging  something 
there  may  be  an  agreement  between  the  parties  as 
to  what  will  happen  after  the  debt  is  paid,  and 
especially  in  cases  in  w^hich  banks  are  involved.  And 
it  is  my  opinion,  as  to  my  knowledge  as  a  legal 
adviser  of  many  banks,  and  especially  as  the  legal 
adviser  of  the  Bank  of  Foreign  Commerce,  as  to 
my  knowledge,  I  say  it  is  always  the  meaning,  the 
intention  of  the  parties,  in  pledging  property  in 
the  form  that  transfers  the  title,  that  after  payment 
of  the  debt  there  shall  be  as  little  formalities  as 
possible.  So  if,  in  this  case,  Mr.  May  would  have 
paid  his  debt  himself,  but  the  bank  would  never 
have  made  a  re-assignment  of  this  assignment,  but 
would  have  given  him  back  this  paper,  or  perhaps 
they  would  have  torn  it  up;  but  there  never  would 
have  had  to  have  been  a  re-assignment,  and  if  they 
would  have  asked  me,  as  a  legal  adviser,  if  it  was 
[373]  necessary,  I  would  have  advised  them,  ''You 
would  only  have  expense  and  it  isn't  necessary  to 
do  it."  Therefore,  in  a  case  like  yours,  Mr.  Mandl 
pays  a  debt  of  Mr.  May,  there  is  no  doubt  that  Mr. 
Mandl  has  a  right  to  get  the  claim  the  Bank  for 
Foreign  Commerce  held  at  this  time  as  security.  If 
I  understand  your  question  in  the  right  way,  your 
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question  was  if  llicii'  was  neeessar\  a  special  as- 
sij;innent,  or  it*  this  transfer  fmni  the  Bank  for  For- 
eign Oonuneree  to  Mr.  Maiidl  was  l»y  operation  of 
hivv.  Well,  in  this  particular  case,  particuhirly  only 
as  it  involves  the  l)ank,  in  my  opinion  there  wasn't 
necessary  an  assi^j^nment ;  hiil  1  wouhl  have  to  add, 
the  letter  you  sliowed  nie  just  now  stands  as  an  as- 
sigiunent,  althou^^'h  it  is  superfluous  as  an  assign- 
ment. 

Q.     Hrietly,  you  say,  in  the  case  of  tlie  hank  there 
was  an  iissignnient  l)y  operation  of  law  { 

A.  Yes,  because  of  the  intention  of  the  ])arties 
from  tile  Ix'uiiniinj^. 

Q.  Yes.  But  notwithstanding  that,  ace(»rding  to 
this  letter  you  say  this  is  an  assignment  t 
A.  On  the  (Mid  of  this  letter. 
Q.  1  want  to  get  your  complete  o})inion  as  to 
the  legal  effect  of  the  words  in  this  letter.  Direct- 
ing your  attention  jiarticularly  to  the  kind  of  words 
that  are  used  and  their  legal  effect,  will  you  exjjlain 
if  it  is  necessary  to  say,  "1  assign  to  you"  in  order 
to  make  a  (Jerman  assignment  f 

A.  Well,  this  (juestion  is  to  he  answered  as  a 
plain  no.  [^^71]  I  think  it  is  the  same  as  the  Amer- 
ican law.  The  (ierman  judge  nevei-  looks  for  the 
words;  h<'  hjoks  to  the  facts.  And  instead  of  using 
the  wuids,  "I  assign  to  you,"  "I  give  to  you,"  *'I 
transfer  to  you,"  I  do  whatevei-  it  indicates  and  the 
transfer  would  he  enough.    I)?-.  Lenk,  who  has  wiit- 
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ten  this  letter — who  is  shown  at  the  bottom  of  the 
letter — he  was  a  jurist,  too.  I  think  he  was  a  jurist 
in  Czechoslovakia,  but  I  don't  know\  This  Dr.  Lenk 
w^as  of  the  opinion  that  an  assignment  was  unneces- 
sary. He  refers  to  the  paragraph  774  of  the  B.  G. 
B.  And  this  paragraph  says,  with  other  paragraphs 
referred  to  in  this  paragraph  that  the  securities  pass 
to  the  payor  by  operation  of  law.  Apparently  Mr. 
Lenk  was  of  the  opinion,  and  wrote  a  letter  that 
this  claim  now  has  passed  to  Mr.  Mandl.  But  in  case 
Mr.  Lenk  was  wrong  and  there  should  have  been 
an  assignment,  then  it  is  my  opinion  that  as  to 
German  law  a  German  judge  would  have  said  that 
this  letter,  then,  is  to  be  considered  as  an  assign- 
ment, because  it  was  the  intention  of  Dr.  Lenk  to 
give  wdth  this  letter  the  full  right  of  title  to  Mr. 
Mandl.  And  w^e  have  a  paragraph  in  Germany  in 
the  B.  G.  B.,  which  may  be  in  paragraph  157,  but 
it  may  be  a  mistake  on  my  part,  because  I  haven't 
seen  it  for  a  long  time,  where  it  says,  as  to  German 
law,  we  don't  have  to  look  for  words,  but  only  for 
the  intention  of  the  parties. 

The  Court:  Which  w^ord  do  you  consider  effec- 
tive to  constitute  an  assignment,  other  than  by  oper- 
ation of  laW'  ? 

A.  The  statement  that  the  claim  has  been  trans- 
ferred by  [375]  means  of  operation  of  law,  and  the 
other,  "You  will  only  be  liberated  free  from  your 
debts  when  you  pay  to  Mr.  Mandl  and  nobody 
else." 
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The  Court:  Which  of  those  phrases  d<>  yoii  think 
coukl  he  interpreted  as  heing  an  actual  assijjjnnient, 
as  distinguished  from  an  assignment  ))v  oi>eration 
of  hiwf 

A.  The  intent  of  those  last  two  sentences  would 
he  considered  from  the  intention  of  the  parties,  an 
as8i<^;nment,  just  from  the  German  law  standpoint. 

The  Court:  In  other  words,  your  view  is  that  it 
shows  an  intent  to  vest  title,  even  thoujL>ii  it  isn't, 
technically  speaking,  an  actual  assignment;  is  that 
correct  *? 

A.  Yes.  You  must  realize  that  tliis  man  who 
wrote  this  letter  was  of  the  ()})inion  that,  ''I  don't 
need  an  assignment."  But  in  my  opinion,  as  to  the 
German  law,  it  is  clear,  that  it  is  an  assignment. 

Q.  By  Mr.  Hirschfeld:  Even  thougli  he  didn't 
say  it  in  express  words,  it  is  clear  that  "It  is  now 
yours"  and,  therefore,  it  is  an  assignments 

A.  It  is  not  necessary  to  use  the  word  '* assign" 
at  all  in  Germany.  The  words,  "I  assign,"  "I  give 
you,"  "It  is  now  yours,"  is  sufficient.  [376] 

Q.     Will  you  look  at  133? 

A.     Yes.    I  must  confess  that  133  is  a  hetter  one. 

Q.  Will  you  please  tell  the  Court  what  that  law 
is? 

A.  133  says,  if  you  have  to  judge  ahout  a  declara- 
tion of  a  party,  you  have  to  look  for  the  real  intent 
of  the  parties  and  have  not  to  look  at  the  words.  T 
think  that  is  how  you  would  say  it. 

The  Court:  It  is  very  good  colloquial  American, 
I   will  say  that. 
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Q.  By  Mr.  Hirschfeld:  Here  is  a  translation  in 
English.  You  can  look  at  it  just  to  see  if  any  of 
those  words  would  help  you. 

A.  "Without  regard  to  the  literal  meaning  of 
the  expression." 

Yes,  that  is  better  English. 

Q.  By  Mr.  Hirschfeld:  And  this  book  you  are 
looking  at  is  the  German  Civil  Code? 

A.  Yes,  the  so-called  B.  G.  B.  May  I  add  some- 
thing to  the  last  answer? 

The  Court:    Yes. 

A.  That  is  what  I  told  you,  about  the  possibility 
that  there  could  be  a  party  agreement  to  get  back 
the  securities  without  doing  any  act  after  payment 
of  the  debt.  It  says  in  this  commentary,  to  which 
I  referred  before.  It  says  that  it  is  construed  as  a 
deserving  condition — if  you  [377]  know  what  I  mean 
by  this.  If  I  say  to  you,  "I  give  you  this  paper, 
but  under  the  condition  that  you  will  give  it  back 
to  me  tomorrow,"  I  give  you  under  a  deserving  con- 
dition that  you  give  it  back  to  me  tomorrow.  Then, 
you  have  to  give  it  back,  with  no  other  act,  tomor- 
row. There  is  nothing  else  necessary.  That  is  what 
this  commentary  here  says.  That  is  the  intention. 
The  property  is  given  to  the  Bank  for  Foreign 
Commerce  with  the  condition  that  it  will  come  back 
by  itself  when  the  debt  is  paid ;  not  by  operation  of 
law,  but  as  a  consequence  of  that  condition  entered 
into  by  the  parties  to  the  first  act.  Have  I  made 
myself  clear? 
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Q.  Yos,  you  liaxc  iikkIc  yourself  clcai-.  Is  that 
the  eiistoniary  eoniiueicial  usaL^c  of  ))aiiks  in  (ier- 
many  ?  A.     Yes. 

Q.  And  is  tliat  the  eustomary  eommercial  nsage 
of  the    Uauk   t'uer  Auswaertigen  Handel f 

A.  I  can't  remember  a  sinj^le  ease  in  whieh  tliere 
was  a  (lisf)ute  of  this  kind  between  the  Bank  fuer 
Auswaerti«;en   liandel  and  some  of  our  customers. 

Q.  1  now  show  you  a  i)ase  marked  H  of  phiin- 
tiffs'  Exliibit  3,  whieli  is  ciititk'd  on  the  top  **As- 
schrift" A.     (\)py. 

Q.     which,  for  purposes  of  identification  and 

for  counsel's  benefit,  is  the  l)alanee  sheet.  I  would 
like  you  to  examine  this  balance  sheet,  please. 

A.  I  know  this  balance  sheet.  Tt  was  ])art  (»f  my 
com-  [37S]  plaint. 

Q.     Yes.  A.     Added  to  the  complaint. 

Q.  By  taking  a  piece  of  j)aper  and  putting;  it  on 
the  l)alance  sheet,  underneath  the  line  where  the 
word  '*4r).()()(). — Aktien  Ka])itar'  a])pears,  T  ask  yon 
if  that  line  in  fact  is  not  misplaced  and  should  be 
dropf)ed  down  one  space,  as  to  the  45.000.,  for  the 
piirpose  to  ^o  opposite  the  word  '*Bank^nthaben"? 

Mr.  Hirschfeld:  1  lia\'<'  in  mind  this,  your  Honor: 
Dr.  (lolm  testified  that  there  was  nothint;  here  t(» 
show  that  there  was  45,000  maiks  in  the  bank.  And 
we  ai'e  told  that  by  puttinu:  this  over  in  this  col- 
unm,  addinii:  it  to  the  f)0  and  94,  it  makes  it  200.000; 
and  that  this  should  have  200.000  wiitten  over  here, 
so  that  that  would  make  this  200.000,  and  that  is 
casli  in  the  l)ank. 
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The  Witness:  Well,  it  must  be  right,  because  it 
is  a  [379]  photostat,  but  there  is  no  doubt — I  see  it, 
now.  I  didn't  see  it  for  a  long  time.  There  is  no 
doubt  it  is  a  misplacement,  because  I  know  from 
my  memory 

The  Court:    No,  you  can't  go  on  that. 

Q.  By  Mr.  Hirschfeld:  Without  your  memory, 
do  you  know  of  these  things? 

A.  I  don't  have  to  refer  to  my  memory.  The 
200,000  here  (referring  to  liabilities)  should  be  no 
figure  at  all.  That  is  a  mistake.  It  was  admitted 
before  the  German  courts  to  be  a  mistake.  That 
figure  is  the  capital  of  the  company  and  those 
45,000,  that  is  a  misplacement.  It  should  be  after 
the  word  "bank  balance."  [380] 

Q.  By  Mr.  Hirschfeld:  According  to  this  bal- 
ance sheet,  does  it  appear  from  here  that  the  claim 
of  May  Film  Corporation  against  Universal  is  in- 
cluded as  an  asset  of  the  company? 

A.  The  claim  of  either  the  May  Film  Corpora- 
tion or  Mr.  May  against  Universal  is  not  in  this 
balance  sheet.   It  is  quite  clear. 

Q.  By  Mr.  Hirschfeld:  And  if  the  May  Film 
Corporation  still  owned  the  claim  against  Universal 
Corporation,  under  the  German  law,  could  it  be 
shown  in  this  balance  sheet? 

A.  There  is  no  difference  between  the  German 
and  American  law.  [381] 

Q.  By  Mr.  Hirschfeld:  Is  it  the  law  that  all 
assets  of  a  corporation  have  to  be  included  in  a 
balance  sheet?  A.     Yes.  [382] 
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Afternoon  Session 
2  o'clock 

Direct  Exaiiiinalioii 
(ContimuMl ) 

Q.  By  Mr.  1  lirschfcld  :  l>i.  IMiincr,  according  to 
Gei-niaii  law.  wliei-e  a  declaratory  judgment,  oi-  a 
judgment  swh  as  you  liave  in  the  case  of  the  Hank 
against  May  l-'ilui  ( 'oipoiation,  may  he  ccmsidered 
not  necessarily  hinding  upon  third  j)arties,  is  this 
judgment  accepted  by  German  courts  as  evidence 
of  title  of  the  subject  matter? 

Mr.  Selvin:  To  which  question  we  object  on  the 
ground  that  the  Genuan  procedure  is  not  a])])li- 
ca))lc  to  this  action,  but  only  the  German  sul>staii- 
tivc  law. 

The  Court :  I  liave  no  objectiim  to  having  tlic 
answer.  ]>ut  I  do  not  think  that  is  the  law.  l)ecause, 
})y  the  doctiiiic  of  conflict  of  laws,  the  effect  to  be 
given  a  judgment  of  a  foreign  court  is  detennined 
by  the  law  of  the  forum  and  not  by  the  court  wliich 
rendered  the  judgment.  In  othei-  woi-ds,  it  is  de- 
termined l)y  the  law  of  Califoniia,  not  ))y  the  law 
of  the  country  where  it  was  rendered.  However, 
T  have  uo  objection  [389]  to  Dr.  Diinici-  answering 
the  ()Uestion. 

A.  Yes;  it  is  evidence  of  title  even  if  it  isn't 
binding  against  thiid  persons.  Dn  you  want  me  to 
explain  it? 
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The  Court:  Then,  I  take  it  your  answer  is,  it  is 
not  binding  against  third  persons  that  are  not  be- 
fore the  court? 

A.  No;  in  this  case  there  is  no  doubt  it  isn't 
binding  against  anybody  else  but  against  the  May 
Film,  but  it  is — if  I  can  explain  it — evidence  of 
title  or  proof. 

Q.  By  Mr.  Hirschfeld:  At  the  time  of  this  as- 
signment and  the  letter,  was  the  Bank  for  Foreign 
Commerce  a  member  of  the  Devisen  stelle?  Maybe 
I  haven't  asked  it  right.  Was  it  a  Devisen  stelle 
bank  ? 

A.  You  mean  a  Devisen  bank.  As  to  my  knowl- 
edge, and  I  am  sure  my  memory  is  good,  the  Bank 
for  Foreign  Commerce  belonged  to  the  so-called 
Devisen  bank;  is  where  officially  admitted  banks 
to  deal  in  foreign  exchange,  where  there  is  very 
strong  control. 

Q.     Under  strong  control? 

A.     Under  strong  control. 

Q.  Would  that  letter  that  you  have  examined. 
Exhibit  5 

A.  Will  you  be  so  kind  as  to  show  me  Exhibit 
5?   I  don't  know  which  paper  it  is. 

Q.  Yes.  In  your  opinion,  under  German  lavv% 
would  this  [390]  letter,  known  as  Plaintiffs'  Ex- 
hibit 5,  have  been  permitted  to  have  been  sent  out 
of  Germany  without  the  permit  of  the  Devisen 
stelle? 
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A.  In  this:  Tlicii'  was  censorship  by  the  Devisen 
steile.  Not  by  the  military  command,  not  yet;  but 
by  the  Devisen  steile. 

The  Court:  Tensorsliip  of  letters  in  foreign  ex- 
change { 

A.  Ves.  They  didn't  open  all  letters,  but  there 
■was  a  eensor.  You  didn't  know  whether  your  letter 
would  be  o])ened  or  not. 

The  Court:  But  there  is  nothing  in  tliat  letter 
to  show  that  the  letter  was  submitted  to  the  authori- 
ties of  the  Devisen  steile  before  it  had  been  sent  out? 

A.  If  this  letter  had  been  opened  by  authorities 
of  the  Devisen  steile,  I  am  quite  sure  it  would  have 
been  sent  back  to  Berlin,  asking  if  there  was  per- 
mission to  make  the  transfer,  because  there  was  a 
permit  necessary.  And  if  it  had  been  opened  on 
the  frontier [391] 

The  Coui't:  There  is  nothing  in  the  letter  itself 
to  show  whether  it  was  opened?  A.     No. 

The  Couit:  Of  ('((Ui'se,  the  Bank  miglit  have  had 
authority  and  not  have  taken  the  trouble,  feeling 
that  this  letter  might  not  be  opened. 

A.  To  my  knowledge  I  know  that  that  is  what 
happened,  but  tliei-e  is  nothing  in  this  letter  about  it. 

Q.  And  you  notice,  that  letter  l)ears  the  stamp 
of  the  German  notary  who  notarized  it? 

A.     The  signature  is  notarized,  yes. 

Q.  Would  the  notary  have  notarized  this  letter 
if  the  transaction  liad  not  been  approved  by  the 
Devisen  steile  ^  [39l>] 
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The  Court:  Counsel  is  trying  to  elicit  what,  in 
your  opinion  this  might  or  might  not  show  and  how 
the  notary  might  have  acted. 

A.  Well,  a  notary  in  Europe  is  another  thing 
than  in  America.  I  was  a  notary  for  many  years. 
I  always  had  the  custom  to  read  it,  but  I  know 
many  notaries  didn't  read  it.  And  if  I  would  have 
read  this,  I  would  have  asked  my  client;  but  it 
doesn't  sa\',  in  this  particular  case,  that  it  was  so. 

The  Court:    All  right. 

Q.  By  Mr.  Hirschfeld:  Are  you  familiar  with 
Dr.  Lenk's  signature? 

A.  That  is  right.  I  identified  one  of  his  signa- 
tures this  morning.  Here  is  another  one. 

Q.  By  Mr.  Hirschfeld:  Do  you  recognize  this 
stationery  and  the  signature?  [393] 

A.     The  signature,  yes.  There  is  no  doubt. 

Q.     Of  whom?  A.     Of  Dr.  Lenk. 

Q.  And  it  is  on  the  stationery  of  the  Bank  for 
Foreign  Commerce?  A.     Yes. 

Q.     Would  you  read  it,  please? 

A.     I  have  read  it. 

Q.  Can  you  tell  from  an  examination  of  this 
document  whether  or  not  the  consent  of  the  Devisen 
stelle  was  necessary  or  if  it  was  obtained,  if  neces- 
sary? 

Mr.  Selvin:  Just  a  minute,  please.  I  object  to 
that  on  the  ground  that  it  is  hearsay  and  calls  for 
an  interpretation.  The  letter  is  a  letter  from  Dr. 
Lenk  addressed  to  Joe  May.  There  is  no  founda- 
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tion  laid  to  slu>\v  that  it  ever  came  to  the  knowledge 
or  attention  of  the  defendant  <»r  anyone  acting  in 
his  behalf. 

The  Coni't :  On  what  tlicoiy  do  you  tliink  this 
is  admissible  f 

Mr.  Ilirschfeld:  For  this  reason,  your  lIoni)r: 
There  can  be  ten  assignments  of  a  claim  without 
Universal  Pictures  Corporation  knowing  a  thing 
about  it.  These  assignments  can  be  by  conversation; 
orally.  They  would  not  necessarily  have  to  be  a 
]>aity;  they  would  not  have  to  hear  it;  they  would 
not  [394]  have  to  know  anything  about  it.  All  that 
needs  to  be  done  is  that  the  last  assignee  shall  in- 
foi-m  Universal  Pictures  Corporation  that  there 
have  been  these  assignments,  and  they  cannot  ob- 
ject to  or  claim  that  they  were  not  assignments 
simply  because  they  didn't  hear  the  woi'ds  being 
said,  in  cases  of  oral  assigimients.  Now,  I  am  an- 
swering the  objection  based  on  the  ground  that  it 
is  hearsay.  It  isn't  hearsay  with  respect  to  the  claim 
or  details  of  the  claim  or  how  the  claim  was 
handled. 

The  Court:  This  is  the  rankest  kind  of  ])roof. 
It  wouldn't  be  admissible,  in  an  Amei'ican  court,  to 
read  this  letter. 

Mt*.  Ilirschfeld:     I  only  want  the  lii-st  two  lines. 

The  Court:  It  is  addressed  to  May  and  says, 
"I  am  very  ha])py  to  infonn  you  that  the  authoriza- 
tion of  the  Devisen  stelle  has  been  obtained  to  trans- 
fer to  Mandl  the  claim  against  May  Company. 
Thereby,  Mandl  succeeded  in  all  to  our  rights." 
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Mr.  Hirschfeld:  I  don't  want  to  introduce  the 
letter.  The  Court  misunderstands  my  purpose.  I 
did  not  want  to  introduce  the  letter  as  to  anything 
beyond  the  first  two  lines.  If  counsel  wants  to  use 
the  rest  of  it,  it  is  up  to  him. 

The  Court :  It  is  from  Lenk  to  May,  to  the  effect 
that  the  consent  of  the  Board  of  Control  of  Ex- 
change has  been  ob-  [395]  tained  for  the  transfer 
of  the  debt  to  Mandl.  You  cannot  prove  that  by  a 
letter  written  by  a  witness  w^ho  is  not  here  to  be 
cross  examined.  The  second  part  says  that  he  for- 
wards the  letter,  in  German,  the  notice,  and  asks 
that  he  have  it  served  in  New  York  with  the  trans- 
lation. There  is  no  princiiDle  of  law  under  which 
that  could  be  admitted  here  for  any  purpose. 

The  Court :    Objection  sustained. 

Q.  By  Mr.  Hirschfeld:  Can  you  tell  us  whether, 
as  a  matter  of  common  practice,  it  was  customar}^ 
in  the  normal  course  of  business,  for  the  Bank  to 
obtain  consents  of  the  Devisen  stelle  in  those  in- 
stances where  it  may  be  material? 

Mr.  Selvin:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial. 

The  Court:  Objection  sustained.  He  was  merely 
attorney  for  the  bank;  he  wasn't  on  the  board  of 
directors.  [396] 

Q.  By  Mr.  Hirschfeld:  Do  you  know  what  the 
common  practice  of  the  Bank  was,  from  your  con- 
tact with  it,  with  respect  to  permission  of  the 
Devisen  stelle? 
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Mr.  Selvin :  I  object  to  tliat  uikui  tlic  same 
jj:rounds. 

Tlie  Court:  Objection  sustained.  Yuu  cannot 
])r()V('  a  s|tccitic  act  by  a  common  |)]"actic('.   [."'DT] 

Cross  Examination 
By  Mr.  Selvin: 

Q.  Doctor,  in  your  testimony  with  I'espect  to 
whether  or  not  there  had  been  a  transfer,  by  o])era- 
tion  of  hnv,  of  a  claim  assiu:ned  by  way  of  j)]edt]:e 
or  by  way  oj'  security,  I  think  you  referred  to  the 
fact  that  in  the  10th  edition  of  your  father's  com- 
mentaries was  a  reference  to  an  early  Sui)]-eme 
Court  decision  (»ii  tliat  subject.  Can  you  tell  us  what 
the  reference  to  that  decision  is;  that  is,  in  wliat 
volume  and  at  what  pa^e  of  the  8u|)reme  Court  i-e- 
poT-ts  it  may  l)e  found  ? 

A.     I  think  it  was  the  decision  in  Volume  89. 

Q.  Of  course.  Volume  89  was  ])ublis]K'd  iii  lf)lH. 
so  it  must  be  still  some  other  case. 

A.     Just  a  moment. 

Q.     Here  is  Volume  89  whicli  I  place  before  you. 

A.  The  decision  I  meant  was  1889;  not  IfMtl.  It 
may  be  you  misunderstood  inc.  It  is  a  rather  early 
decision,  because  this  institution  of  sicheruntrsue- 
bereij^nunu"  was  rather  a  younii:  institution  at  that 
time.  And  the  jui'isdictioii  ovci-  sicherun,e:suebereis- 
nun^ — concerning  sicherunirsuebereismunu:.  i^  luy 
memory  is  (juite  correct,  was  jriven  much  latei*.  So 
that  I  thouirht  to  be  ri.e:ht,  to  consider  this  decision 
of  1889,  as  a  rather  early  one;  but,  anyliow,  that  is 
the  decision  I  meant. 
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Q.  I  just  wanted  to  be  sure  that  was  the  one. 
I  [398]  understood,  it  to  be  your  testimony,  also, 
as  to  this  letter,  which  is  part  of  Plaintiff's  Exhibit 
5,  the  letter  dated  February  12,  1936,  that,  in  youi* 
opinion,  if  there  was  no  transfer  by  law  that  letter, 
nevertheless,  was  by  itself  sufficient  to  transfer  a 
claim  against  Universal  from  the  bank  to  Mandl*? 

A.     That  is  my  opinion. 

Q.  Under  German  law  an  agreement  requires, 
does  it  not,  a  declaration  of  intention  or  proposal 
by  one  party,  communicated  to  another,  and  accep- 
tance of  that  proposal  by  the  other  party? 

A.     A  transfer 

Q.  I  am  asking  you  about  an  agreement;  not 
about  a  transfer.  I  ask  you  if,  under  German  law, 
an  agreement  is  not  a  transaction  by  which  a  party 
makes  a  declaration  of  intention  or  proposal,  with 
respect  to  a  certain  transaction,  to  another  party, 
which  the  other  party  accepts? 

A.  I  am  not  in  a  position  to  answer  this  ques- 
tion in  this  wide  form  you  ask  me,  because  it  may 
be  that  some  kind  [399]  of  agreement  is  treated  a 
little  bit  different  than  another  one.  I  can't  tell  you 
here  that  every  agreement  must  be  a  declaration  of 
one  side,  accepted  by  the  other  side.  That  is  the 
usual  way. 

Q.  And  then,  as  I  understood  your  answer  just 
immediately  preceding  that,  you  say  a  transfer  or 
assignment  is  not  an  agreement? 
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Mr.  Selvin:     I   will  witlidraw  the  word  "assii^n- 
nient. ' ' 

(t>.     You  say  a  transfer  is  not  an  agreement? 

A.     That  is  what  I  said. 

Q.  Is  an  assiLrnment  an  airreenient,  under  (ier- 
nian  law? 

A.  It  is  very  dit!ieult  for  nie  to  answer  that 
question,  because  I  am  not  (juite  familiar  with  the 
American  expression,  if  1  would  use  the  German 
word  "gegenseitiger  vei-trag";  so  I  would  declare 
a  transfei-  nv  assignment  is  gegenseitiger  vei*trag. 
And  if  "gegenseitiger  vert  rag"  is  in  the  right  way 
translated  in  English  as  an  agreement,  then  I  would 
say  there  is  no  agreement.  But  it  is  rather  difficult 
for  me,  without  an  interpreter,  to  answer  those 
questions  when  you  use  words  with  which  I  am  not 
quite  familiar. 

Q.  Is  an  assignment  what  in  Gennan  would  be 
called  a  "vertrag"?  [400] 

A.  Yes,  an  einseitiger  vertrag;  a  one-sided  ver- 
trag. 

The  Court:     UnilateraH  A.     Yes. 

The  Court :    Other  than  bilateral  ?  A.     Yes. 

Q.  By  Mr.  Selvin:  Will  you  turn  to  Section 
398  of  the  (Jerman  Civil  Code,  if  you  have  one  be- 
fore you?  A.     T  haven't. 

Q.  Then,  i  will  hiiud  you  one.  Doesn't  that  sec- 
tion i)rovi(le  in  effect  that  a  claim  is  assigned  by 
an  agreement,  between  the  creditor  and  the  other 
person,  by  which  the  claim  is  transferred  to  that 
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other  person  ?  I  am  just  asking  you  if  that  isn  't  the 

substantial  effect  of  what  Section  398  provides? 

A.  398  says  there  is  a  possibility  that  the  claim 
from  a  creditor  may  be  transferred  to  another  one 
by — well,  now,  I  use  the  word,  without  knowing 
whether  it  is  the  right  translation — by  agreement. 
But  you  will  remember,  I  just  answered  your  last 
question  that  there  is  a  vertrag;  what  I  [401]  called 
a  unilateral. 

The  Court:     One-sided. 

Q.  By  Mr.  Selvin:  Will  you  read  Section  398 
to  yourself,  while  I  read  to  you  a  translation  which, 
at  the  request  of  Mr.  Hirschfeld,  has  already  been 
read  into  the  record,  and  state  whether  or  not  that 
isn't  a  correct  translation  into  English  of  the  effect 
of  Section  398.  "A  claim  may  be  assigned  by  the 
creditor  by  agreement  with  another  person  to  the 
latter.  From  the  conclusion  of  the  agreement  the 
new  creditor  takes  the  place  of  the  former 
creditor. ' ' 

A.     It  seems  to  me  to  be  a  correct  translation. 

Q.  But  it  is  your  statement,  as  to  the  German 
law,  that  in  such  an  agreement  it  isn't  necessary 
that  the  new  creditor  or  assignee,  as  we  would  say. 
would  be  any  party  to  that  agreement? 

A.     That  is  my  opinion. 

Q.  Yes.  Then  it  is  your  opinion  that  this  letter 
from  the  bank,  this  letter  of  February  12,  1936, 
which  you  [402]  have  examined,  addressed  and  de- 
livered   to    Universal    Pictures    Corporation,    but 
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wliicli  we  will  assume,  for  the  piniKtsc  of  the  qiies- 
ti(Hi,  has  never  been  eomniunicated  to  Mr.  Mandl. 
was  in  and  of  itself  suffieient  to  transfer  by  assiu:n- 
nirnt  to  Mr.  Mandl  the  claim  auainst  Tniversalf 

A.  liecausf  I  need  it  for  the  answer.  I  f  voii  want 
to  ask  me  if  this  letter  alone,  supj)osin^  Mr.  Mandl 
didn't  net  any  knowledge,  would  be  suffieient  to 
make  an  assi,c:nment  of  the  claim,  you  mean? 

q.     Ves. 

A.  I  will  answer  the  question  witli  >'es,  because 
there  is  no  law  which  i'cnd<'rs  any  particuhir  foi-m 
written,  or  something  like  that.  A  transfei-  can  be 
made  orally  without  any  form.  And  wherever  a 
creditor  writes  a  letter,  like  he  does  here,  infoi'ming 
the  debtor  that  he  has  assigned  this  claim,  then  I 
would  tliiiik  that  this  is  an  assignment  in  itself. 

Q.  Vei-y  well,  now,  in  that  assigmnent  from  May 
to  tlie  bank,  wliich  is  (piotcd  in  this  letter,  I  under- 
stood it  to  be  your  oi)iuion  that  on  the  basis  of  that 
quotation  alone  xon  would  interj)ret  tliat  as  an  as- 
sigmnent, of  the  claim  I'ci'eiicd  to  in  it,  to  the  bank, 
by  way  of  security  or  in  ti'ust  ? 

A.  Tliis  <jUotation  contained  in  the  original  of 
Mr.  May,  of  Febrnaiw  9,  \^\V^ [40:i] 

Q.     If):r2. 

A.  V.yX\  it  says  here.  That  is  an  assignment,  be- 
cause it  states  in  ])lain  words,  "1  assign  with  these 
documents  the  claim." 

Q.  I  understand  it  is  an  assignment,  but  I  un- 
derstood   from    \«>ur   j)revious   testimony   that    you 
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interpret  that  assignment  as  an  assignment  by  way 
of  security,  or  at  least  an  assigmnent  or  transfer 
in  trust? 

A.  Well,  now,  I  remember  what  you  mean.  It 
was  one  of  the  first  questions  I  was  asked. 

Q.     That  is  right. 

A.  What  I  think  about  it,  and  I  say  that  because 
that  is  a  letter  written  from  a  debtor  of  a  bank  to 
a  bank,  it  is  my  opinion  that  that  is  a  transfer  in 
trust.  That  is  what  I  said. 

Q.  Confining  yourself  for  a  moment,  please,  just 
to  the  language  of  the  letter  which  occurs  between 
the  word  "Die,"  to  w^hich  I  am  pointing,  and  the 
w^ord  "May,"  to  which  I  am  pointing,  and  eliminat- 
ing everything  that  precedes,  eliminate  everything 
that  follows  it,  also  eliminate  from  your  mind, 
please,  any  knowledge  that  you  may  have  personally 
of  this  transaction;  just  confine  yourself  to  that 
language.  From  that  language  alone  is  it  your 
opinion  that  that  is  anything  but  an  assignment,  to 
the  full  extent  of  that  iDarticular  claim,  to  the  bank  1 

[404] 

A.  If  I  forget  all  about  the  rest,  but  have  only 
in  mind  this  quotation  here,  then  I  would  say  it  is 
an  assignment. 

Q.  By  Mr.  Selvin:  An  assignment  to  the  full 
extent  ? 

A.     I  would  say  it  is  an  assignment. 

Q.     An  assignment  and  nothing  else? 

A.  And  if  you  would  ask  me  if  it  was  an  assign- 
ment in  full  right  or  for  trust,  I  would  tell  you  that 
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you  must  tell  me  the  story;  it  can  be  both;  because 

it  is  necessary  to  see  the  ex])ress  words.   [405] 

Q.  Then,  on  what  facts,  in  addition  to  the  i^ar- 
ticular  assiji^nnent,  do  yon  base  yoni-  ojtinion  that 
it  is  an  assignment  or  transfer  in  trnst  i 

A.  Because  the  second  line  reads  as  follows:  '*To 
oni'  bank  was  j^iven  security  for  our  claim." 

(^.  Now,  yon  are  reading-  from  the  second  line 
of  the  letter  itself  and  not  from  tlie  assi<;mnent ; 
is  that   Ji^ditf  A.     Yes. 

Q.  That  assignment  was  apparently  ^iven  or  ex- 
ecuted (m  the  9th  of  February  1933.  This  letter, 
from  which  you  have  just  read  that  sentence,  was 
ap])arently  written  February  12.  19:]().  which  is 
three  years  later.  A.     Yes. 

Q.  You  ai"e  interpretinjj;  the  effect  of  that  1933 
assij^imcnt  upon  the  basis  not  only  of  its  own 
lan^na^e,  but  upon  the  basis  of  a  statement  made 
three  years  later. 

A.  If  I  received  this  letter  with  the  (juotation 
in  it,  that  is  correct,  that  I  inter])ret  this  declara- 
tion usin<;-  the  words  of  a  letter  written  three 
years  later.  But  if  yon  would  have  come  to  me  in 
1933,  before  this  letter  was  ever  written,  and  would 
have  asked  me  what  about  it,  then  I  would  have 
asked  you,  "Please  be  so  kind  and  tell  me  the 
stoi'y."  Then  I  would  have  ex])laine(l  to  you  if  it 
was  an  assignment  with  full  lights  or  not. 

The  ('oui-t:  As  I  f,^ather,  then,  the  bank,  whose 
right.s  would  be  limited  by  any  qnalifieatiou  of  abso- 
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lute  assignment,  [406]  having  written  this  letter 
three  j^ears  afterwards  and  having  stated  that  this 
was  for  securit}^,  that,  of  course,  would  control  you 
in  saying  it  was  for  security,  because  the  bank  ad- 
mitted it;  is  that  correct? 

A.  Yes ;  but  I  think  the  custom  of  the  American 
banks  will  not  be  other  than  the  German  banks. 
The  German  banks  like  to  have  as  much  collateral 
as  possible  and,  therefore,  they  don't  allow 

The  Court:     All  banks  do  that. 

A.     they  don't  allow  a  declaration  that  it  is 

only  for  security.  It  may  be  that  the  inventor  of  this 
form  here,  the  form  used  by  the  Bank  of  Foreign 
Commerce,  and  were  made  in  my  office,  were  made 
to  protect  the  bank  as  much  as  possible. 

Q.  By  Mr.  Selvin:  Your  idea,  in  connection 
with  an}^  assignment,  was  to  get  an  instrument 
signed  by  the  assignor  which  would  give  to  the 
bank,  on  its  face,  the  fullest  possible 

A.     On  its  face,  yes. 

Q.  Take  this  assig-nment  of  Joe  May  of  Feb- 
ruary 9,  1933,  [407]  together  with  the  statement  of 
the  bank  that  the  assignment  was  given  for  secur- 
ity for  an  obligation  which  it  had  against  May 
Film A.     Yes. 

Q.  Is  it  your  opinion  that  that  assignment  con- 
stituted a  pledge  under  the  German  law,  a  pledge 
of  that  claim? 

A.  It  appears  to  be  in  the  form  of  a  transfer, 
of  a  transfer  of  title,  and  in  facts  material  it  is 
a  pledge. 
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Q.  11"  it  is  a  i>l('(l|;e  inidci-  (Icinian  law,  in  ordtT 
to  be  effective  tlie  pledi^ee  would  Iia\«'  to  notify  the 
debtor  of  the  fact  of  the  pletlj^e,  would  he  not.  or 
one  of  tlie   partiesf 

A.  Tliat  is  one  of  tlie  reasons  that  tlie  banks 
never  take  a  pledjj^e,  but  take  a   transfer  of  title. 

Q.  In  order  to  avoid  the  necessity  of  unvinj^^  a 
notice  to  the  debtt)r  of  the  fact  of  the  plcdi^c  you 
take  assi^iment  to  the  title,  rather  than  a  pledge?, 

A.     That  is  one  of  the  reasons. 

Q.  And  if  it  were  really  a  pledge — I  am  .speak- 
ing hypothetically  now — if  the  bank  really  t(»ok  a 
jdcMlge  of  a  claim,  what  is  strictly  a  pledge  under 
(German  law,  that  i)ledge  [408]  would  be  ineffective 
unless  notice  to  the  debtoi-  were  given  as  to  the 
fact  of  the  pledge? 

A.  This  is  a  hypothetical  question.  Please  allow 
me  not  to  answer,  because  I  am  not  sure  (»f  the 
situation. 

(^.  Supj)ose  you  look  at  Section  1280  of  the 
Civil  Code. 

A.  You  can't  expect  that  I  know  all  those  sec- 
tion.s.  Yes,  it  would  be  ineffective  without  notice. 
That  is  1280. 

(^.  When,  under  (iei-nian  law,  there  is  a  transfer 
of  a  thing  or  a  claim,  eithei-  one,  by  operation  of 
law;  that  is,  the  ownership  of  that  thing  or  claim 
])asses  by  ojiei'ation  ^>l'  law.  what  you  mean  when 
you  say  that  that  occurs  is  that  as  a  result  of  certain 
acts  there  is  automatically,  and  without  the  re<juire- 
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ment   of  any  express  transfer   of  title,   an   actual 

passage  of  title;  isn't  that  right ■? 

A.     That  is  what  is  called  operation  by  law, 

Q.  And  that  is  as  distinguished  from  a  transfer 
of  title  which  takes  place  by  agreement  of  the 
parties;  is  that  right?  A.     That  is  correct. 

Q.  When  you  gave  the  opinion  this  morning  that 
there  had  been  a  transfer  from  the  bank  to  Mandl 
of  the  title  to  the  claim  against  Universal,  you 
based  that  opinion,  did  you  not,  on  what  you  con- 
sidered to  be  the  real  intent  of  the  parties,  as 
gathered  from  the  document,  the  facts  and  circum- 
stances? [409]  A.     That  is  correct. 

Q.  When  you  interpret  a  document  or  agree- 
ment between  parties  upon  the  basis  of  what  their 
real  intent  is,  as  shown  by  the  circumstances,  and 
you  conclude  that  their  intention  was  that  in  a 
particular  situation  there  should  be  a  real  transfer 
or  real  vesting  of  a  particular  thing  or  claim,  what 
you  are  really  doing,  is  it  not,  is  deciding  that  that 
was  their  agreement;  while  it  hadn't  been  perfectly 
expressed,  nevertheless,  that  was  really  the  agree- 
ment that  they  made;  isn't  that  right? 

A.     Yes. 

Q.  So  that  when  you  do  make  such  an  interpre- 
tation the  conclusion  you  arrive  at  is  not  that  there 
has  been  a  transfer  by  operation  of  law,  but  that 
there  has  been  a  transfer  by  act  of  the  parties? 

A.     No,  that  is  not  my  opinion.   I   don't  think 
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I  said  it  this  moniini,^  Wli.it  1  said  was  tliat  the 
hank  (n-  this  Mi.  I.cjik  was  n\'  the  n))ini()n  that  there 
was  a  traiistVr  hy  opci-atioii  <»r  law;  l)ul  if  he  made 
a  mistake  then  1  mack',  from  the  two  last  sentences 
of  tlie  h'ttrr,  the  conclusion  that  the  thinj^s  was  a 
transfer  intended  hy  the  ])arties,  heeause  there  can 
be  no  doubt  that  a  l)ank  like  the  Bank  for  Foreign 
('Onunerce  would  not  keep  a  secui'ity  one  moment 
lonji:er  than  it  was  entitled  to. 

Q.  When  you  interj)ret  any  particular  doeument 
undei-  German  law,  for  the  purpose  of  discovering 
the  intent  of  the  [-110]  i)arties,  you  determine  that 
intent,  do  you  not,  on  the  basis  of  the  objective  evi- 
dences of  it;  that  is,  on  the  basis  of  what  the  party 
has  said  and  done,  and  not  on  the  basis  of  what, 
secretly  and  unknown  to  the  other  i>arty,  may  be 
in  his  mind? 

A.  I  didn't  get  the  ui(>aning  of  that  question, 
because  there  is — secretly?  Let  me  say  this,  then 
you  can  explain  it  to  me:  It  is  my  fault. 

Q.  It  is  probably  my  fault,  ))ecause  I  didn't 
make  the  (piestion  so  you   understand. 

A.  Mr.  Mandl  paid  a  certain  sum  to  the  bank. 
And  it  was  (piite  clear,  as  to  German  law,  that  he 
had  to  get  it  some  way,  either  by  operation  <»f  law 
or  by  transferring  the  security,  ineluding  this  claim. 
Now,  I  can't  understand  what  you  talk  about  secret 
things.  There  was  (piite  an  understanding  between 
Mr.  May  and   Mr.  Mandl. 
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The  Court:  What  he  wants  to  know,  is  that 
understanding  clear  to  you  from  the  letter,  or  is 
it 

A.  It  is  very  difficult  to  forget  all  about  those 
things.  For  years  I  knew  all  of  those  people  of  the 
bank,  like  very  close  friends.  I  saw  them  every 
week,  and  I  know  it  was  one  of  the  correctest  banks, 
and  therefore 

Mr.  Selvin:  I  move  to  strike  that  last  statement 
of  the  witness  as  voluntary  and  a  conclusion. 

The  Court:  That  last  part  may  be  stricken.  I 
think  the  first  part  was  responsive  to  my  question. 

[411] 

Mr.  Selvin:  Yes,  but  I  think  that  statement 
about  the  bank  being  the  correctest  institution  in 
Germany  goes  a  little  beyond  the  issues. 

The  Court:     Yes. 

Q.  By  Mr.  Selvin:  Suppose  a  corporation  in 
Germany  has  a  claim  which  it  considers  valueless, 
would  it  be  required,  under  the  law,  to  put  that 
claim  down  in  its  balance  sheet? 

A.     No.  [412] 

The  Court:  I  am  inclined  to  think  that  the  wit- 
ness is  right;  that  there  would  have  to  be  a  further 
service  before  the  agency  is  established  that  would 
sequester  a  fund  that  was  claimed  by  others.  [419] 

Mr.  Selvin:  In  view  of  your  Honor's  statement, 
that  is  all  of  our  cross  examination  of  this  witness. 

Redirect  Examination 
Q.     By  Mr.  Hirschfeld:     Dr.   Pinner,  assuming 
that  under  the  German  law  the  approval  of  Mr. 
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Mandl  to  this  assignment  was  ncccssar.w  wlicn  w<»iil(l 
it  liavt'  to  1)(»  ('\  idcnccd  [\\\(\  Imw  /  Or  is  tlu-rc  a 
provisinii  of  tlic  (Icrniaii  l.iw  to  the  effeet  that  an 
act  (lon<'  foi-  tile  hcnclit  ot*  soniebod}'  else  is  pre- 
sumed to  l)e  accepted   l)v  liinif 

The  Coiiit:  Do  yon  uiuhM-stand  tlic  (piestion. 
Doctor? 

A.  !  don't  understand  it.  1  don't  know  what  is 
meant  l)y  the  (piestion. 

The  ('onrt:     Break  it   up. 

A.  Be  so  kind  to  ('X])hun  a  litth'  l>it  wliat  you 
are  askin<»-  me.  If  there  would  Ite  necessary  consent 
of  Mr.  Mandl,  at  wliat  time  Mr.  Mandl  would  have 
to  ^ive  his  c(msent  t 

Q.  By  Mr.  Hirsclifeld:  That  is  the  first  of  it. 
Fs  there  any  time  he  would  have  to  ^ivc  his  consent, 
assuming  he  had  t(>  make  a  consent? 

A.  If  it  was  necessaiy  to  I'ive  his  consent,  there 
would  he  a  provision  of  law  for  that  consent.  Other- 
wise. 1  would  answci'  this  (juestion:  He  <'an  still 
\(\\v  it  still  today.  On  the  [420]  other  hand,  the 
German  law  always  provides 

Q.  Please.  Doctoi',  don't  volunteei'.  We  camiot 
let  you  ari^ue  the  point.  I  just  want  yom*  opinion 
of  the  law.  Assuming,  for  tin*  sak(^  of  a  hyj)othetical 
(piestion,  that  a  ]>arty  who  (twcs  nie  is  Jiot  told  that 
the  claim  has  been  assigned  <»ne,  two,  three,  or  ti»ur 
times,  and  assume  that  this  i)arty  does  not  pay  the 
claim  to  anybody,  and  finally  after  the  N(>.  4,  the 
fourth  man  who  gets  it,  notifies  the  debtor,  "I   now 
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have  this  claim;"  and  assume  that  in  the  meantime 
the  debtor  has  never  paid  anybody;  does  this  notice 
or  the  assignment  to  the  fourth  party  fail,  under 
German  law,  because  maybe  No.  2  and  No.  3  as- 
signee never  told  the  debtor  about  if? 

A.  The  fact  that  the  debtor  didn't  get  notice 
from  the  first  or  second  or  third  assignee,  and  only 
got  notice  from  the  fourth  assignee,  doesn't  pre- 
vent the  fourth  assignee  to  ask  for  the  money  from 
the  debtor.  Is  that  what  you  w^ant? 

Mr.  Hirschfeld:     Yes,  that  is  what  I  want. 

[421] 

Q.  By  Mr.  Hirschfeld:  That  is  your  opinion  as 
to  the  law  in  Germany? 

A.     Yes.  There  is  no  doubt.  [422] 

Mr.  Hirschfeld:  Universal  Pictures  Corporation, 
which,  I  understand,  to  be  December 

Mr.  Selvin:     It  was  dissolved  December  31,  1936. 

[424] 

The  Court:     All  right. 

Mr.  Hirschfeld:  And  the  other  thing,  your 
Honor,  is  an  original  letter  from  myself  to  Uni- 
versal Pictures  Corporation,  together  with  the  reply 
thereto.  And  may  we  consider  that  the  evidence  that 
Mr.  Selvin  has  furnished,  as  to  the  date  of  dissolu- 
tion, together  with  this  letter,  may  be  introduced 
under  our  case  in  chief?  [425] 

The  Court:  We  will  give  back  to  Mr.  Selvin  the 
copy.  The  two  letters,  the  letter  of  March  26,  1936, 
and  the  answer  of  April  6,  1936,  and  the  envelope 
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which  evidently  accompanied  Mr.   Ilirschfekl's  let- 
ter, may  be  received  as  one  exhil)it. 

The    Clerk:     Plaintiffs'    Kxliil)it    Vl    [42(i] 


I'LAINTIFFS'   KXHIIUT  No.  13 

Law   Otii.-i's 
Ellis   I.   HirschtVld 

Suite  1215  Bankers  Building 

629  South   Hill   Street 

Los  Angeles 

TRinity  45()7 

March  2(5,  19:56 

Universal   Pictures  Corporation 
Rockefeller  Center 
New  York 

Uuivei-sal  Pictures  Corporation 
Universal  C^ity,  (California 

Mr.  .1.  (Uieever  Cowdin 

Gentlemen: 

This  is  to  advise  you  that  we,  the  undersigned 
represent  Mr.  Fritz  Mandl  who  has  instructed  us 
t(»  tile  this  claim  with  you.  Mr.  Mandl  by  proper 
assigmncnt  is  the  owniM*  of  a  judgment  rendered 
July  27,  \9'.V2  hy  the  Kanunergrericht  (District 
Court  of  A])i)<'al  in  Berlin)  No.  25U5S49/30,  fur- 
ther numbered  74  ''O "590/26,  which  judgment  was 
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affirmed  b}^  the  Reichsgerieht  (Supreme  Court  of 
Germany)  on  February  3,  1933,  No.  VII  324/1932. 
This  judgment  was  rendered  in  a  suit  brought  by 
the  May  Film  Aktiengesellschaft  against  the  Uni- 
versal Pictures  Corporation,  730  5th  Avenue,  New 
York,  represented  by  the  board,  President,  Carl 
Laemmle,  Vice  President,  Robert  H.  Cochrane,  Sec- 
retary, Helen  E.  Hughes,  Treasurer,  E.  H.  Gold- 
stein. 

The  judgment  ordered  the  defendants  to  pay  to 
the  plaintiffs  50,000  reichs  marks  together  with  in- 
terest thereon  at  the  rate  of  the  German  Central 
Bank  (Reichsbank)  Discount,  plus  two  per  cent 
from  July  1,  1926.  The  claim  at  the  present  time,  as 
of  March  24,  1936,  is  86,816.45  Reichs  Marks  or 
approximately  $35,000.00,  plus  interest  on  50,000 
marks  from  said  March  24,  1936  at  the  rate  of  six 
per  cent  per  annum  until  said  discount  rate  is 
changed. 

This  claim  is  being  sent  to  you  with  instructions 
that  you  have  it  presented  or  present  it  yourself 
in  the  escrow  in  which  the  sale  of  the  defendant's 
company  is  being  handled.  If  there  is  any  further 
information  you  desire  on  this  matter,  kindly  com- 
municate with  the  undersigned.  Also  kindly  wire 
me  at  my  expense  the  name  of  the  bank  and  descrip- 
tion of  the  escrow  so  that  this  claim  may  be  prop- 
erly filed  therein. 

Very  truly  yours, 

ELLIS  I.  HIRSCHFELD. 
EIH  :HM 
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[Envelope,  containing:  the  following]: 

Law  Offices  1:1  lis  I.  llirsclifeld,  Suite  1215  Bank- 
ers Buildinj;,  629  South   Hill  Street,  Los  Angeles. 

(Addressed  to)  Universal  Pictures  (Corporation 
Rockefeller  Center  New   Voik  City. 

(Stamped)  Los  Angeles,  Calif  Mar  L'7  7::')5  PM 
193()  Arcade  Sta.  1 

Universal    Pictures    Corporation 

Rockefeller  Center 

New  York 

Willard  S.  McKay  April  6th,  1936 

(Jeneral  Counsel 

Ellis  I.  Hirschfeld,  Esq., 
629  South  Hill  Street, 
Los  Angeles,   Cal. 

Re:   May   Film   vs.  Universal 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
March  26th.  Universal  Pictures  Corporation  has 
never  recognized  the  validity  of  the  claim  which 
you  mention,  (►r  of  the  alleged  judgment  in  support 
thereof. 

Very  truly  yours, 

WILLARD  S.  McKAY. 

[Endorsed]:    Kiled    Sept.   27,    1940. 
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HANS  SCHWARZER 

called  as  a  witness  on  behalf  of  the  plaintiffs,  being 
fii'st  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Please  state  your  name. 
The  Witness:     Hans  Schwarzer. 

Direct  Examination 

Q.  By  Mr.  Hirschfeld :  Dr.  Schwarzer,  will  you 
please  state  your  legal  experience  and  experience 
with  juristic  matters  in  Germany. 

A.  I  studied  law  from  1918  until  1921  at  the 
University  of  Berlin,  Freiburg  and  Frankfort.  In 
1921  I  passed  my  first  state  examination,  the  so- 
called  Referendar  examination.  Then  I  went  to  a 
bank  in  Berlin  and  worked  there  until  1925.  In 
1925  I  became  a  Referendar  again.  In  1929  I  passed 
my  so-called  Assessor's,  the  second  state  examina- 
tion. From  1929  until  1930  I  was  the  judge  of  the 
court  there,  the  Superior  Court  in  Berlin,  and  I 
worked  for  an  attorney.  In  1931  I  received  a  license 
to  practice  law  and  I  practiced  law  from  1931  until 
1933.  In  1932  I  got  a  recommendation  from  the 
German  government,  from  the  Insurance  Commis- 
sioner, to  liquidate  one  of  the  biggest  companies  in 
Berlin,  and  that  is  what  I  did  until  September 
1938.  Until  1933  I  was  a  partner  in  a  bank,  and 
for  ten  years  I  was  a  member  of  the  Berlin  Stock 
Exchange,  also,  besides  my  practice. 

Q.  Are  you  familiar  with  Section  774  of  the 
German  C\Yi\  [427]  Code? 
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A.     Yes,   1  am. 

Q.  Are  you  familiar  with  the  Supreme  Court 
(h-eision  in  Sf)  Reiehsi;erieht  Hepoi-ts  at  pa^e  193? 

A.  Yes,  to  some  extent  I  am  familiar.  1  read 
it  yesterday  and  yesterday  1  made  myself  familiar 
with  it,  but   I  don't  know  it  hy  heart,  of  course. 

Q.     I  liaiid  you  the  volume,  together  with  a  pur- 
j)orted   English  translation,  and    I    would   like  you 
to  state  to  the  Court  youi-  oi)inion  of  a  transaction 
hased   upon    the   following   hypothetical   case,   and 
these  names,  for  the  purpose  of  this  hypothetical 
case,  can  be  considered  to  be  fictitious,  for  the  pur- 
pose  of  the  question.     Suppose   a   corporation   by 
the  name  of  the  May   Film  Company  A.-G.  tiles  a 
suit  against  an  American  corporation  doing  l)usi- 
ness  in  Germany,  and   in  tlu'  hrst  instance,  in  the 
trial  court,  receives  a  judgment  to  the  effect  that 
they  are  not  entitled  to  any  claim;  that  corpora- 
tion then  appeals  the  case  and  after  the  api)ellate 
court  has  passed  upon  it  a  judgment  is  rendered 
in    favor   of   the    May    Fihn    Com])any    for   r)().()()0 
marks;  and  further  assume  that  both  })arties  to  the 
case  prosecute  an  appeal  to  the  Reichsgericht  and 
that  in  the  final  court  the  Kammergericht  or  the 
appellate  court  judgment  is  af!irmed ;  assume  that 
there  is  an  assignment  of  this  claim  fi-oni  tlie  May 
Film  to  Joe  May  in  the  form  and  in  the  woi-ds  that 
are  set  out  in  Plaintiffs'  Exhibit  5  in  the  language 
from  the  fifth  line  down  from  the  top,  start-  [428] 
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ing  with  the  words,  "Die  Universal  Pictures  Cor- 
poration New  York"  and  ending  with  the  words 
"Joe  May" 

Mr.  Selvin:  That  isn't  an  assignment  from  May 
Film  to  Joe  May. 

Mr.  Hirschf eld :  Just  a  minute.  I  got  the  wrong 
one. 

Mr.  Selvin:     You  want  Plaintiffs'  Exhibit  3. 

Mr.  Hirschf  eld:    Yes. 

Mr.  Selvin:    Page  181. 

Mr.  Hirschf  eld:     Thank  you  very  much. 

Q.  Just  forget  what  I  said,  for  a  moment,  about 
Plaintiffs'  Exhibit  5. — in  the  words  as  contained  on 
page  3  of  the  exhibit  3,  also  marked  at  the  bottom 
181;  and  assume  further  that  Joe  May  assigns  the 
claim  in  the  words  of  Plaintiffs'  Exhibit  5,  that  I 
described  to  you  a  moment  ago.  Assume  further 
that  one  Fritz  Mandl  guarantees  the  obligation  that 
is  described  and  as  it  appears  from  the  balance  of 
the  letter  in  Plaintiffs'  Exhibit  5.  Will  you  ex- 
amine that  to  be  sure  you  have  them  all  in  mind? 
Having  all  these  facts  in  mind  and  having  in  mind 
the  provisions  of  Section  774,  will  you  now  give  us 
your  opinion  of  that  Supreme  Court  case  and  its 
meaning,  insofar  as  it  deals  with  the  problems  in- 
dicated by  these  various  exhibits  and  assignments'? 
I  want  to  eliminate  all  other  matters  and  things 
of  the  case. 

A.     May  I  ask  one  question  to  be  sure  ? 

The  Court:    Yes.  [429] 
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A.  This  is  a  (lucstinn  for  an  examination  of  the 
so-ealled  l^'feI•endar  examination,  and  I  am  sure 
you  ean  get  different  o])inions  on  it  with  some  dif- 
ferei»t  reasons.  J^ut  let  me  answer  the  question  as 
shoiHy  and  as  well  as  1  can.  We  ]iav<'  a  lot  of  de- 
cisions on  "sicherungsueher('i<jjnun^. "  The  Supreme 
Court,  in  one  of  the  early  decisions  on  sieherunpsue- 
b(»reiu:nunu: — it  has  Ix'eoiiic  well  known  and  de- 
veloped ill  llic  last  ten  years;  in  the  last  live  years 
more  and  nioi-c;  and  the  Supreme  Court  always  had 
tile  opinion  that  is  expressed  here  in  this  decision: 
Will  not  transfer  to  the  plaintilT  a  certain  kind  of 
shares  hy  o])eration  of  law,  n<»r  the  transfer  of  the 
claim.  Section  774  ('ivil  Code.  Howevei-,  in  ihe 
economic  effect  the  transfer  (d'  ownershij)  as  se- 
curity and  the  j^iving  of  a  pledge  are  very  similar 
or  even  coincide.  The  fiduciary,  like  the  pledgee,  is 
given  the  right  for  the  i»nipose  of  security,  oidy 
he  must  not  keep  it  longer  than  is  necessary  for 
[430]  this  ])uri)Ose.  Now,  1  can't  answer  the  (pies- 
tion  with  y<\s  or  no. 

Tlie  Coui-t:  (Jo  ahead.  Nobody  is  interfei-ing 
with  you. 

A.  Now,  here  was  youi-  liyjiothetical  case:  'Vhvy 
were  different  agreements.  As  I  understand  your 
question  in  this  hypothetical  case,  ^Ir.  Mandl  went 
to  the  liaid\',  telling  the  hank,  "I  guarantee  yon?" 
claim.  1  know  you  have  security."  And  whether 
they  spoke  about  it  or  not,  as  to  German  law  the 
understanding  was,  ''Insofar  as  T  will  have  to  pay 
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out  of  my  guarantee — I  will  have  to  pay  you — you 
will  have  to  give  me  what  you  are  holding  as  se- 
curity." They  didn't  have  to  speak  about  it  under 
German  law.  If  they  wouldn't  have  spoken  about 
— if  this  wouldn't  have  been  the  will  and  intent  of 
the  parties,  then  this  would  have  been  a  gift  either 
to  the  banlv  or  to  Joe  May  or  to  May  Company. 
And,  therefore,  I  don't  care — I  mean,  if  you 
couldn't  tell  me  whether  they  spoke  about  it  or  not, 
the  agreement  was,  "I  am  under  guarantee  and  in 
case  I  will  have  to  pay,  I  will  have  to  get  all  se- 
curities you  have  for  this  claim  that  I  have  to  guar- 
antee now  to  pay  later."  In  this  decision  the  Ger- 
man Supreme  Court  waives  a  very  strict  form  for 
the  transfer  of  a  certain  kind  of  shares.  You 
couldn't  transfer  these  shares  without  a  writing, 
which  is  different  than  we  have  today.  But  the 
German  Supreme  Court  waives  this  law  form,  be- 
cause it  said  in  this  decision,  "We  can't  use  774 
directly,  but  we  use  it  indirectly,  and  the  under- 
standing and  intent  of  the  parties  was  that  this  shall 
be  [431]  transferred,  and  so  it  is  only  a  side  effect 
of  the  agreement."  Now,  I  heard  more  about  the 
case.    May  I  go  ahead  without  your  question? 

The  Court:  Yes,  complete  your  discussion.  You 
are  testifying  as  an  expert  and  you  r-an  give  you - 
reasons,  if  you  desire ;  not  beyond  the  facts,  but  you 
may  go  beyond  any  law  that  counsel  has  called  at- 
tention to.     You  can't  go  beyond  the  facts. 

A.  No,  I  wouldn't  do  that,  but  I  would  like  to 
tell  the  story.     You  see,  in  this  letter  you  showed 
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me  of  February  12,  VJM),  the  l)ank  informs  the  main 
dehtor,  as  the  (Jerman  hniguage  rails  it — Tniversal 
l^ictures — they  infonn  tliem,  "Wr  want  yon  to  pay 
to  Mr.  Mandl." — 1  am  awfnl  sorry,  1  have  a  little 
l)it  to  argue  with  Mr.  J^inner — I  feel  in  my  opinion 
an  agreement  is  necessary.     It  \V(»ul(ln't  be  enough 
if  the   bank    would   si^n   a    i)aiK'r,   **\Ve   assign   to 
Mandl,"  without  any  knowledge  of  Mandlr,  with- 
out   his  eonsent,  without  his  knowing,  without  his 
doing  anythini:;  but   in  this  ease  you  have  to  con- 
sider an   agreement,   because   of  the  things  wliicli 
ha])pened  before  and  considering  the  things  which 
hap])ened  later.    An  agreement,  under  Clennan  law, 
means  very  specifically  an  offer  and  an  ac(*ei)tance. 
But   if  you  care  to  use  an  example,  a  child  and  a 
milk-nickel — pardon  the  example — the  child  doesn't 
have  to  say,  '*I  accept  it,"  l)ut  takes  it.    That  is  a 
fact  of  a  silent  understanding  or  silent  ex})ressi(ni. 
And  you  have  the  same  in  GeiTnan  law  in  [4iV2] 
151.     In  155  you  have  the  determination  of  what  is 
an  agreement,  and  you  will  find,  in  151 — n(»,  152 — 
that  an  accei)tance  of  an  offer  is  necessary  to  make  an 
agreement;  that  this  acceptance  could  be  done  and 
could  be  executed  before  the  offei-  oi-  after  the  offer, 
or  you  even  don't  have  to  accept  the  offer.     I  don't 
know  whether  I  can  translate  it  very  well,  but  you 
have  a  translation  of  the  (lennan  Civil  Code,  and 
you  find  in  151 — may  I  read  it  in  (lerman  or  shall 
I  read  it  in  English? 

A.     Maybe   I   had  better  read  it  in  English.     In 
151  you  find:    "The  contract  is  completed  by  ac- 
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cej)tance   nor  need  notice  of  the  acceptance  have 
been  given  to  the  proponent  of  the  proposition,  if 
according  to  commercial  usage  such  notice  is  not 
expected  or  if  the  proponent  has  waived  the  same." 

And  in  152;  "If  a  contract  is  authenticated  judi- 
cially"— no,  I  made  a  mistake.  Not  152.  151. 

A.  151.  In  this  hypothetical  case,  in  my  opinion 
the  necessary  acceptance  of  Mandl  had  been  given, 
had  been  expressed  when  he  signed  the  guarantee, 
knowing  that  there  were  the  securities;  and  finally, 
when  you  showed  the  letter  of  Mandl  to  the  Uni- 
versal, this  would  be  an  effect;  and,  also,  if  you 
would  consider  the  bank's  letter  to  the  Universal, 
as  [433]  an  offer  to  assign,  then  you  have  Mandl 's 
acceptance  by  his  letter  to  the  Universal  asking 
for  the  money.  But  even  if  nothing  happened,  you 
can  construe  that  by  silence — I  don't  know  whether 
it  is  possible  in  English  to  say  "silent  expression." 

The  Court:    Implied. 

A.  Implied.  Thank  you  very  much.  You  have 
to  suppose  that  acceptance.  No  need  of  notice  of 
the  acceptance  has  been  given  of  the  acceptance  if, 
according  to  commercial  usage,  such  notice  is  not 
expected,  because  it  is  only  to  his  benefit. 

The  Court:  It  is  implied,  then,  from  the  cir- 
cumstances ? 

A.  From  the  circumstances.  I  would  say  from 
the  circumstances,  because  of  the  first  agreement. 

The  Court:  The  presumption  being  that  ho 
wouldn't  waive  something  to  his  benefit? 
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A.  Tliat  is  tlio  first  part.  And  second,  he 
wouldn't  waive  what  is  to  his  benefit;  and  the  tliird 
point  is  tlie  letter.  With  the  letter  he  didn't  have 
to  say,  "I  accept  tliis  offer,"  l)Ut  if  the  assiji^nor 
writes  to  the  deldoi-,  '*Pay  to  Mr.  X," — to  the  as- 
sijxnee,  and  the  assiji^iee  writes  to  the  debtor,  "Now 
you  have  to  pay  to  me,"  tlien  this  is  an  acceptance 
of  the  offer  by  German  law. 

Q.  13y  Mr.  Hirschfeld:  If  the  assignee  files  a 
suit,  is  that  an  acceptance? 

A.  He  couldn't  exi)ress  his  acceptance  more  ex- 
pressively. [4;^>4]  Yes,  it  is;  more  than  a  lettei*.  As 
we  heard  this  niornino:,  in  133  of  the  Cxerman  Civil 
Code,  he  wouldn't  have  t  o  say,  ''I  assign";  he 
wouldn't  have  to  say,  "I  accept";  he  wouldn't  have 
to  say,  "I  offer."  He  has  to  do  something  which, 
under  common  sense  and  judgment,  we  have  to  con- 
sider as  his  intent.  A  demand  by  suit  is  more  than 
a  demand  by  letter,  and  this  would  express  his  ac- 
ceptance. 

Q.  A'ou  have  examined  this  judgment  between 
the  bank  and  the  May  Film  Cor})oration  ? 

A.     Yes,  I  have. 

Q.  Without  considering  for  the  moment  whether 
or  not  that  judgment  is  binding  u])(>n  third  i)arties, 
what  is  its  legal  effect,  in  your  ••pinion? 

A.     As  to  German  law? 

Q.     Yes. 

A.  It  is.  In  a  German  case  if  the  ])laintiff  would 
])roduce  such  a  judgment  he  would   pi-oduce  more 
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than  an  assignment.    He  would  produce  an  assign- 
ment whicli  has  been  confirmed  by  a  court.     In  a 
case  it  would  be  evidence. 

Q.  Not  conclusive  on  the  third  party,  but  evi- 
dence of  an  assignment? 

A.  Not  conclusive,  of  course  not,  but  another 
party  would  have  to  bring  certain  exact  facts  and 
say,  "This  judgment  or  this  assignment  or  the  con- 
tents of  this  judgment  is  not  legal  or  not  true  or 
not  correct  or  right,  because  the  judgment  made  a 
mistake";  or  something  like  that;  but  we  have 
[435]  to  prove  it.  The  plaintiff  has  the  advantage 
that  he  has  the  proof,  and  the  other  side  would  have 
to  prove  that  this  is  wrong  and  why,  v/ith  facts; 
bringing  facts  and  proof. 

Q.  Will  you  examine  this  exhibit.  Plaintiffs'  Ex- 
hibit 5,  and  read  the  lines  starting  at  "Die  Uni- 
versal Pictures  Corporation"  and  ending  with  the 
name  "Joe  May."  A.     Yes. 

Q.  In  your  opinion  is  that  a  good  transfer  of  the 
claim  described  therein?  A.     Yes,  it  is. 

Q.  Without  considering  the  letter,  what  goes  be- 
fore it  or  what  goes  behind  it,  will  you  give  us  your 
interpretation  of  the  effect  of  that  % 

A.  It  is  a  usual  assignment  as  it  is  customary 
in  Germany  to  transfer  a  claim  to  a  bank  and — I 
know  what  you  mean.  Let  me  answer  it  before 

The  Court :    It  is  a  usual  assignment 

A.  It  is  a  correct  and  usual  assignment,  and 
by  the  German  law,  without  any  mistakes  or  any 


532  John  Luhring,  ct  ah 

(Testimony  of  Hans  Schwarzer.) 
wrong  tilings.     It  is  the  best  assignment  which  is 
possible.     I  nuan  a  correct  assignment.     1  couldn't 
say  more. 

Q.  By  Mr.  Hirschfeld:  Nmv,  does  this  assign- 
ment v(\st  the  title  of  the  claim  in  the  l)ank,  in  your 
opinion,  and  does  this  assignment  give  to  the  bank 
the  ownership  of  the  claim?  [4:56] 

A.  Yes,  it  does,  but  you  have  to  consider  the 
])arties  of  every  agreement,  in  Germany.  It  is  a 
difference  if  two  postmen  made  an  agreement,  or 
a  bank  and  customer. 

Q.  Does  it  appear  from  here  whether  there  is 
a  bank  involved? 

A.  Yes.  This  is  the  Bank  fuei'  Auswacrtigen 
Handel.  You  see  here,  "I  assign  to  the  Bank  fuer 
Auswacrtigen  Handel. ' ' 

Q.  According  to  your  statement  is  it  true,  ac- 
cording to  German  law,  that  where  an  assignment 
is  made  to  a  bank  it  is  always  viewed  w^th  a  certain 
am<nmt  of,  shall  we  say  either  suspicion  or  knowl- 
edge, or  an  idea  that  it  isn't  an  absolute,  outright 
sale  or  transfer,  but  there  is  soincthing  else  to  go 
with  it?  [437] 

A.  If  this  document  would  come  to  me,  as  a  Ger- 
maii  judge  in  a  German  coui-t,  my  first  thought 
would  !)('  that  this  is  a  sccui-ily;  tliis  is  a  i)lcdge; 
this  would  Im-  prima  facie  evidence,  because  of  the 
I^arties  involved. 

The  Coui-t:  You  would  assume  that  it  wasn't  a 
transfer  of  a  claim  to  the  bank,  except  in  connec- 
tion with  some  transaction?  A.     Yes,  always. 
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The  Court :  But  you  would  have  to  find  out  what 
it  was,  whether  it  was  a  loan,  or  security  for  a  loan 
of  that  person  or  somebody  else;  and  you  would 
merely  assume  that  some  kind  of  [438]  ownership 
might  be  defeated  later  on,  depending  upon  the 
bank  transaction  involved? 

A.     That  is  correct. 

The  Court:  You  couldn't  say  specifically  that  it 
was  made  as  security  for  this  man's  loan,  or  some- 
body else's  loan? 

A.  No,  but  I  would  go  so  far — if  somebody 
would  pretend  that  this  had  been  a  sale  on  the  side 
of  the  bank,  a  sale  of  the  claim,  I  would  go  so  far 
that  I  would  have  him  to  prove  it — I  would  want 
him  to  prove  it,  because  it  is  prima  facie  evidence. 
It  is  999  times  in  a  thousand  that  it  has  to  be  a 
security. 

The  Court :  In  conjunction  with  a  banking  trans- 
action ?  A.     Yes. 

The  Court:  But  the  particular  details  would 
have  to  be  supplied  by  details  outside  of  the  instru- 
ment itself? 

A.  Yes.  The  banks  like  to  get  it  as  clear  as 
possible,  so  as  not  to  have  any  strings,  because  if 
they  get  it  for  a  debt  of  so-and-so,  then  they  would 
have  to  prove  the  debt. 

The  Court:    All  right. 

Q.  By  Mr.  Hirschfeld:  Assume,  for  the  pur- 
pose of  our  discussion  now,  that  an  act  of  some  kind 
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is  needed  by  Mr.  Mandl  to  acrept  tlie  assignment 
matle,  nnder  your  interpretation  (►!'  a  l»i lateral  con- 
tract; would  Plaintiffs'  Exhibit  13,  in  your  o})inion, 
meet  this  re(iuirement  for  a  subsetpient  ratification, 
or  acce])tanee.  ratliei',  nf  the  assign-  [439]  nient  ? 

,\.  \'es,  it  woukl,  as  i  told  you  ])efore  and  as  I 
answered  before,  and  especially  l>ecause  of  the 
dates.  You  see,  the  Bank  fuer  Auswaertigen  Han- 
del wrote  to  Universal  on  tlie  12th  of  February,  and 
this  letter  had  been  written  Maich  2b,  IDIUi.  So 
you  have  not  oidy  the  possi))ility,  bnt  you  have  to 
take  both  together. 

Mr.  Hirschfeld:  Counsel,  of  cnnrse,  will  stipu- 
late, will  he  not,  that  Willard  S.  MeKay,  is  general 
counsel  for  Universal  Pictures  Corporation  and  did 
have  authority  to  answer  the  letter  of  March  2bth  ? 
Mr.  Selvin:  I  will  stipulate  that  he  was  general 
counsel  at  that  time  and  that  h(^  did  have  authority 
at  that  time.     He  is  no  longer  general  coinisel. 

(J.     Will  you   jilease  examine  the  exhibit  <>f  the 
process  of  the  Amtsgericht  ? 

The  Court:  I  think  I  can  save  a  lot  of  time  right 
now  on  this  pi-oposition  by  making  this  announce- 
ment, and  1  think  you  will  find  it  would  be  accepted 
by  any  law  of  any  civilized  enuiitix  :  'The  nature  of 
a  writ  of  execution,  whether  iiiidei'  the  Roman  law 
or  any  othei-  law,  is  a  compulsory  writ  issued  out  of 
a  court,  the  effect  of  which  is  to  seipiester  a  debt 
and  tie  it  in  the  hands  of  a  person,  to  ai>]»ly  it  t(»  a 
judgment.     Tf  the  debtor  is  a  bank  the  hnidv  is  com- 
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pelled  to  keep  out  of  [440]  the  funds  in  its  hands, 
belonging  to  the  judgment  debtor,  an  amount  suf- 
ficient to  cover  it.  That  is  the  law  of  every  coun- 
try in  the  world.  If  the  person  upon  whom  the  writ 
is  served  does  not  at  the  time  have  anything  in  his 
possession,  the  writ  cannot  attach  anything;  it  can- 
not sequester  anything.  If  the  person  on  whom  it 
is  served,  either  because  it  is  a  different  juristic 
entity,  or  even  an  agency  or  a  subordinate  body  of 
another  corporation,  and  does  not  represent  the 
judgment  debtor  from  whom  the  money  is  owing, 
the  attachment  catches  nothing.  Now,  here,  the 
debtor  which  held  the  money  due  was  a  New  York 
corporation,  or  was  a  Delaware  corporation,  wasn't 
it? 

The  Court:  At  the  time  the  Deutsche  Universal 
Film  A.-G.  was  served,  it  had  no  authority  to  ac- 
cept service  for  the  New  York  corporation.  There- 
fore, the  attachment  attached  nothing;  sequestered 
nothing.  Universal  Pictures  Corporation  could  not 
affect  the  rights  of  the  attaching  creditor  by,  six 
months  afterwards,  telling  them,  "You  represent 
us  in  [441]  what  you  did  before."  So  I  don't  think 
we  need  to  argue  that  any  further,  unless  you  can 
show  me  something  that  will  change  my  mind.  I 
don't  see  how  you  can  validate  an  attachment  levied 
upon  a  person  who  was  not  an  agent.  [442] 

The  Witness:  I  had  forgotten  to  mention  about 
this  letter,  whether  this  would  be  an  assignment.  I 
had  forgotten  to  answer  that  it  is  very  unsual,  and 
I  think  it  is  the  first  time  that  I  ever  saw  it,  even 
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when  I  was  lejjal  advisi'i-  ol"  an  insurance  company, 
lliat  a  li'ttiT  with  signatuivs  below  the  letter,  and 
the  h'ttei-  has  heen  notai-ized  in  (ierman\-.  And  this 
is  the  usual  expression  t'<n-  a  l)ank  to  assign  some- 
thing, and  generally  they  have  to  do  it  in  mort- 
gages, and  for  this  reason  they  sometimes  often  do 
it,  if  they  want  to  exi)ress  that  they  want  to  transfer 
something,  to  shnnv  it  to  the  outside,  to  make  it  so 
that  nobody  could  attach  it.  [447] 

The  Court :  Touldn't  that  explanation  also  apjdy 
to  the  fact  that  this  was  a  letter  written  in  Ger- 
many, intended  as  notice  to  a  foreign  corporation, 
and  that  the  attestation  was  necessary  in  order  tliat 
a  signature  might  be  verified  if  it  were  necessary? 

A.     No,  your  Honor.    I  don't  like  to  argue 

The  Court:  I  am  not  aruuinix.  1  just  asked  you 
a  question. 

A.  No.  And  i  don't  want  to  become  a  lawyer 
here.  But  the  letter  says,  ''I  would  like  to  inform 
you  that  774  api)lies. "  That  wouldn't  be  of  any 
value  and  it  wouldn't  be  necessary  to  get  a  notary 
to  hav(^  it  notarized;  Imt  the  banks  <ln  it  showing  a 
legal 

Ml'.  Selvin:  That  there  is  a  legal  transaction 
involvcul.    That  is  what  you  wanted  to  explain? 

Mr.  Hirschfeld:  In  othei-  words,  it  is  an  assign- 
ment? A.     Yes,  it   is  an  assigiunent.  [44S] 
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called  as  a  witness  in  rebuttal  on  behalf  of  the 
plaintiffs,  having  been  previously  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Q.  By  Mr.  Hirschfeld:  Dr.  Gebhardt,  in  your 
position  as  attorney  for  the  German  Consulate,  do 
you  have  any  experience  with  those  rules  and  regu- 
lations of  the  Devisen  stelle?  A.     I  have. 

Q.     Just  tell  the  court  with  reference 

Mr.  Selvin:    May  I  have  the  question,  please? 

Mr.  Hirschfeld:   It  was  merely  to  qualify  him. 

A.  There  can't  be  any  transfer,  in  matters  of 
transfer  of  assets,  either  from  the  United  States 
to  Germany  or  from  Germany  to  the  United  States. 
I  got  the  latest  rules  and  regulations  and  laws  of 
Germany  until  very  recently.  They  are  issued  in 
looseleaf  form. 

Q.  By  Mr,  Hirschfeld:  Were  you  so  familiar 
with  the  Devisen  stelle  rules  and  regulations  in 
February  1930? 

A.  I  might  mention  in  this  connection,  your 
Honor,  it  Avas  one  of  the  most  fertile  fields  of  regu- 
lations and  rules  in  Germany.  They  change  almost 
every  few  weeks,  anyway,  so  I  think  I  was  as  famil- 
iar as  I  could  be,  under  the  circumstances,  being 
away  several  thousand  miles. 

Q.  Dr.  Gebhardt,  please  forget,  for  the  purpose 
of  this  question,  that  you  know  anything  about  a 
French  franc  trans-  [449]  action  in  this  case,  and 
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please  ignore  completely  the  fact  that  there  was 
any  deposit  or  guaranty  for  the  security,  l»u1  con- 
fine your  answer  to  Just  tliis  particular  })ortion:  Do 
3'()U  have  an  opinion  it,  under  the  Dcviscn  stclle 
laws  or  other  laws  applicahh'  thci-cto,  it  was  neces- 
sary in  Fchnuiry  1930,  or  at  any  time  thereafter, 
to  sell  or  transfer  or  assij;n  a  <'laini,  together  with 
the  judgment,  to  a  non-resident  of  Gennanyf 

A.  There  isn't  any  (piestion  al)out  it.  Undei- 
those  facts  the  consent  iuul  t(>  he  given  l>y  the 
Devisen  stelle.  The  principle  being  that  if  anything 
goes  out  of  Germany  there  has  to  he  a  consent  of 
the  Devisen  stelle.  tlie  same  as  if  something  goes 
into  Germany,  in  foreign  exchange,  in  order  that  the 
Reichshank  may  know. 

Mr.  Hirschfeld:    Read  the  (juestion. 

(Question  read  hy  the  rei)orter.) 

A.  1930 '^  Well.  I  did  misunderstand.  I  under- 
stand the  question  to  he  1936. 

Mr.  Selvin:  He  said  1930  oi-  at  any  time  there- 
after. [450] 

Mr.  Hirschfeld:  Let  me  rephrase  my  question, 
beciiuse  I  complicated  it. 

Q.  First,  was  it  necessary  to  get  the  Devisen 
stelle  j)ermit  to  release  French  francs  for  a  blocked 
account,  foi-  any  })urp()se,  in  (JermaTiy,  where  a  non- 
resident was  involved? 

A.     A  blocked  account  f 

The  (\)Ui-t:  That  wouldn't  be  a  blocked  account. 
A  })locked  account  would  only  apjdy  to  luarks. 
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Mr.  Selvin:  There  is  the  word  "gesperrtes  ac- 
count," which  I  tried  to  translate  into  "blocked 
account. ' ' 

The  Witness:  "Gesperrtes  account"  is  an  im- 
pounded account. 

The  Court:   All  right. 

Q.  By  Mr.  Hirschfeld:  Is  it  necessary  to  get 
the  Devisen  stelle  permit  to  release,  from  a  blocked 
account  in  Germany,  foreign  francs  or  foreign  ex- 
change for  the  use  in  Germany  on  behalf  of  a  non- 
resident? A.     Yes,  it  is. 

Q.  Is  it  necessary  to  get  the  Devisen  stelle  per- 
mit to  simply  assign  a  claim? 

Mr.  Hirschfeld:   To  a  non-resident. 

A.     Yes,  it  is. 

Q.  By  Mr.  Hirschfeld:  In  your  experience  in 
the  handling  of  these  claims  and  matters  in  Ger- 
many, can  you  say  [451]  whether  or  not,  from  your 
examination  of  any  of  the  exhibits  in  this  case,  such 
a  permit  was  given  in  this  instance? 

A,  Well,  I  don't  know  of  any  document,  that 
refers  to  the  permit  of  the  control  office,  in  th-e  files 
of  the  action. 

The  Court:  I  don't  see  that  there  is  any  other 
supposition.  Any  of  the  rest  of  it  would  be  a  deduc- 
tion. 

The  Witness:  I  have  seen  some  documents  re- 
ferring to  it,  but  I  haven't  seen  them  in  the  files. 

Mr.  Hirschfeld:  At  this  time  I  would  like  to  ask 
Mr.  Selvin  if  he  will  produce  the  copy  of  the  permit. 
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Mr.  Solviii:  1  liave  a  copy  of  it.  I  don't  siiy 
that  it  [}'>-]  is  the  permit.  In  llic  letters  of  the 
Universal  tile  1  HjkI  attached  to  the  letters  an  Eng- 
lish translation  which  pnrports  to  be  a  j)ernnt  of 
some  sort.    Here  it  is. 

The  Tourt:  May  T  look  at  it.  If  it  isn't  material, 
1    will  disregard  it. 

Mr.  Selvin:  Thai  is  all  1  have.  Hm-  is  a  trans- 
lation.   I  think  this  is  the  German  copy. 

Mr.  Hirsehfeld:     1   would  like  to  use  it.  l>\it 

Mr.  Selvin:  1  won't  stipulate  that  it  is  a  correct 
copy  01-  that  it  is  any  such  permit. 

The  ('ourt:    You  can't  do  it. 

Ml.  Hirsehfeld:  Not  unless  counsel  stii)ulates. 
Your  Honor,  I  was  surprised  at  the  answer.  What 
1  had  done,  I  had  divided  the  thing  into  two  sepa- 
rate ind(4)endent  transactions  not  connected  with 
ea(;h  other. 

The  CJourt:    Go  ahead. 

Q.  By  Mr.  Hirsehfeld:  Dr.  (iehhardt,  assume 
there  was  a  Frcncli  franc  account  involved,  oi*  a 
de])osit  of  Fnuich  francs  which  would  have  recpiired 
a  Devisen  st(dle  permit.  Then,  after  that  was  given 
would  it  he  necessary  to  have  another  iwiinit  to 
transfer  the  judgment ? 

A.  \u  othci"  words,  if  the  Flench  franc  acc(tunt 
is  exchanged  for  something  of  equal  foreign  cur- 
rency or  if,  by  operation  of  law,  something  would 
j)aas  out  of  (5(!rmany  in  foreign  exchange,  the  two 
transactions  are  absohitely  interliidved,  so  that  ]>y 
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accepting  a  free  French  franc  account  for  the  [453] 
security,  which  would  be  considered  in  the  nature 
of  Devisen  going  out  of  Germany,  in  my  opinion 
it  would  not  require  any  further  permit. 

The  Court:   Because  it  is  all  one  transaction? 

A.  As  I  stated,  these  rules  are  very  difficult  and 
are  changed  from  time  to  time.  The  rules  are  in 
force,  but  different  over  certain  districts,  and  they 
are  changed  from  time  to  time;  changed  quite  fre- 
quently by  administrative  orders;  but  the  prin- 
ciple would  be  that  if  something  equal  is  accepted 
and  something  equal  goes  out  it  would  be  a  part  of 
one  transaction. 

Mr.  Hirschfeld:   You  may  cross  examine. 

Mr.  Selvin:    I  have  no  questions. 

Ml".  Hirschfeld:  I  was  intending,  your  Honor,  at 
the  end  of  the  case,  to  move  to  strike  that  attach- 
ment, but  in  view  of  your  Honor's  very  complete — 

The  Court:  You  don't  have  to  strike  it.  The 
effect  has  been  given  of  what  it  will  be. 

Mr.  Selvin:  Your  Honor,  I  want  to  renew  my 
offer  on  Defendant's  Exhibit  E. 

The  Court:  I  think  counsel  assmned  it  was  al- 
ready in,  because  he  examined  with  respect  to  a 
date  on  it.  [454] 
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DEFENDANT'S  EXHIBIT  E 

TKANSEATION  OF  1)E(MSI()N  OF  SUPKEME 
COUirr  OF  (JEHMANY,  80  REKMISdE- 
KMCIIT  HEIM)HTS,  193. 

1.  'W)  what  extent  does  a  tliiiii^  transrerred  to 
ovviuMsliip  hy  the  del)tor  or  a  thii'd  person,  or  a 
ri^^ht  transferred,  innre  to  the  benefit  of  a  surety 
who  satisfies  the  creditor  i 

2.  Coneerninji;  the  form  re([uired  by  section  15, 
j)ara^ra])h  4  of  (i.M.P>.n.  ( Aet  rehiting  to  Asso- 
ciations with   Limited   Liai)ility.) 

Second  Civil  Division.  Judc^ment,  Dec.  8,  19l(),  in 
the  matter  O.  (phiintitT)  vs.  C.  G.  H.  (defend- 
ant).  No.  11.   307/16. 

I.  (  Fii-st  Instance)     Superioi- ( 'ourt,  Bremen. 

II.  (Second  Instance)  Court  of  A])peal,  Ham- 
])urpj. 

Defendant  H.  was  the  ])ersonally  lia])le  partner 
and  licjuidatnj-  of  tlie  commandite  jiaitiierslii])  C. 
(}.  H.  &  Co.  in  liquidation.  This  firm  owned  a  con- 
siderable claim  against  the  mercantile  trader  S. 
Hus,  as  well  as  against  the  limited-liability  associa- 
tion 'S.  Hus.'  As  security  for  this  claim  shares  of 
Iimited-lial)ility  associati<m  S.  Hus  in  the  )>ar  vahic 
of  RM  48,(K)()  had  been  transferred.  On  the  nthe]- 
hand  S.  Hus  and  his  limited-liability  associntion 
raised  claims  against  C.  (1.  H.  &  Co.  On  .hiii.  K). 
lf)l"_!  .111  agreement  set   foi-th   in   a   private  written 
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document  was  entered  into,  the  contracting  parties 
of  which  were  defendant,  for  himself  and  for  C 
G.  H.  &  Co.;  also  S.  Hus  and  his  limited-liability 
association ;  furthermore  the  M.  Bank  for  Commerce 
and,  finall}^,  plaintiff  G.  The  text  of  this  agreement 
reads  as  follows: 

"Mr.  G  herewith  assumes  the  irrevocable  ob- 
ligation to  refund  to  the  firm  C.  G.  H.  &  Co.,  or 
its  liquidator  Mr.  H.,  the  amount  of  RM  11,000 
not  later  than  the  20th  inst.  and  he  herewith 
assumes  the  suretyship  as  debtor  towards  the 
firm  C.  G.  H.  &  Co.  and  its  liquidator  as  to  the 
afore-mentioned  RM  11,000.  The  payment  shall 
be  on  account  of  the  debt  of  Mr.  S.  Hus  or  of 
his  limited-liability  association  owed  to  the  firm 
C.  G.  H.  *  *  *  [Translator's  Note:  Omissions 
are  in  the  original  decision.] 

"The  Bank  for  Commerce  puts  at  the  dis- 
posal of  Mr.  G.  the  afore-mentioned  RM  11,000 
at  the  rate  of  6%  interest  per  annum,  and  Mr. 
G.  pledges  the  following  mortgages  on  real 
estate.  *  *  * 

"Mr.  G.  is  under  the  obligation  to  repay  the 
afore-mentioned  separate  credit  amounting  to 
RM  11,000  with  the  M.  bank  for  Commerce,  not 
later  than  Dec.  31,  1912. 

"With  the  settlement  of  this  separate  account 
of  RM  11,000  with  the  M.  Bank  for  Commerce 
all  eventual  demands  and  claims  of  the  firm 
C.  G.  H.  &  Co.  against  Mr.  S.  Hus  and  the  Hus 
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liinited-liability  association  arc  to  be  consid- 
ered as  extin^niislicJ;  Mr.  S.  IIiis  and  the  lim- 
ited-liability association  S.  I  Ins,  likewise  waive 
in  tliat  event  all  their  eventual  demands  and 
claims  of  any  kind  ai^ainst  the  firm  C.  0.  H. 
&  Co.  and  its  li([uidator.  All  the  securities 
which  are  in  the  possession  of  the  finn  V.  O. 
H.  &  Co.  as  security  for  its  claim  against  8. 
Hus  and  the  limited-liability  association  are  to 
be  assij^ned  to  Mr.  G.  in  the  event  of  the  afore- 
mentioned settlement.  *  *  *" 

After  the  UM  11,001)  had  been  paid  l)y  the  M. 
Bank  to  the  defendant  and  by  the  plaintiff  to  the 
bank,  the  plaintiff  demanded  repayment  of  this  sum 
and  interest  by  the  defendant.  He  asserted  that  the 
transaction  needed  judicial  or  notarial  authentica- 
tion as  provided  in  section  1"),  paragrajth  4  of  the 
Act  Relating;  To  Associations  With  Limited  Lia- 
bility, because  it  constituted  merely  a  purchase  by 
plaintiff  of  the  shares  transferred  to  the  firm  (\  (L 
H.  &  Co.  The  defendant  denied  that  anythin<;  else 
occurred  other  than  the  assumption  of  a  suretyship. 

Both  lower  courts  dismissed  the  complaint;  the 
appeal  for  revision  also  was  unsuccessful. 

(J  rounds 
The  Judgment  attacked  is  rested  njion  the  as- 
sumption that  the  agreement  dated  dan.  1(),  V.)V1 
did  not  reijuire  .ju(li<'ial  nr  notarial  authentication 
as  provided  in  section  1"),  paragrajih  4  of  the  Act 
Relating   to    Associations    Witli    Limited   Liability. 
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although  it  stipulated  the  obligation  of  assigning  to 
the  paying  surety  the  shares  which  were  previously 
transferred  to  the  creditor  as  security.  This  opin- 
ion is  to  be  approved  of.  It  is  true  that  the  shares 
of  the  firm  H.  were  not  pledged  bvit  the  ownership 
was  transferred  as  security.  Considering  the  nature 
of  the  legal  relationship  created  by  this  transaction, 
by  which  the  firm  acquired  the  shares  absolutely  as 
owner  and  was  only  obligated  by  contract  to  re- 
assign the  shares,  it  is  not  permissible  to  apply 
directly  sections  401,  412  of  the  Civil  Code.  The 
shares  were  not  transferred  to  the  plaintiff  by  oper- 
ation of  law,  notwithstanding  the  transfer  of  the 
claim.  (Sec.  774,  Civil  Code.)  However,  in  their 
economic  effect  a  transfer  of  ownership  as  security 
and  the  giving  of  a  pledge  are  very  similar  or  even 
coincide.  The  fiduciary,  like  the  pledgee,  is  given 
the  right  for  the  purpose  of  his  security  only;  he 
must  not  keep  it  longer  than  is  necessary  for  this 
purpose.  Therefore,  having  due  regard  to  sections 
157,  242,  Civil  Code,  it  must  be  considered  without 
doubt  as  the  will  of  the  contracting  parties  that  the 
creditor  and  owner  by  way  of  security  must  trans- 
fer the  right  to  the  surety  from  w^hom  he  has  re- 
covered satisfaction  and  that  the  principal  debtor 
consented  in  advance  to  such  a  transfer.  Since  the 
obligation  to  make  such  transfer  constitutes  a  self- 
evident  consequence  of  the  legal  relation,  an  ex- 
plicit promise  to  make  the  transfer,  inserted  in  the 
agreement   only   for  purposes   of   clarity,   did  not 
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require  the  formal  aulhciitical  inn  jirovidcd  for  in 
section  1'),  paraiJjrapli  4  of  the  Act  Relating  to  As- 
sociations With  Limited  Liability.  The  Supreme 
Court  has  uniforndy  linnted  this  form  provision  to 
such  cases  in  which  the  ol)ligation  to  make  a  trans- 
fer constituted  the  essence  of  the  agreement.  If  the 
principal  aim  of  the  contract  is  something  else,  and 
if  said  obligation  constitutes  only  a  legal  incid(Mit 
following  from  the  main  puri)ose  of  the  cnntract, 
there  is  no  necessity  for  a  Judicial  or  notarial 
authentication.  (Cf.,  KGZ.  [Translator's  Note:  De- 
cision of  the  Supreme  Coui't]  Vol.  82,  ]>age  354 
with  sui)plement.) 

Plaintiff  also  does  not  dispute  these  decisions  in 
])rinciple.  Yet,  he  maintains  the  point  of  view  that 
the  document  of  the  contract  has  to  be  inter))reted 
in  another  way  and  the  appeal  for  revision  com- 
plains that  the  witnesses  which  were  named  as  evi- 
dence for  this  j)oint  were  not  heard  )>y  the  court. 
However,  another  interpretation  could  ))e  taken 
into  consideration  at  the  utmost  only  in  so  far  as  it 
might  be  possible  to  assume  that  there  was  not  a 
suretysliip  but  an  assumj)tion  of  the  de))t  as  a  joint 
debtor.  This  assumi)tion  would  not  further  the  mat- 
ter in  any  res])ect.  Since  in  the  relation  of  the  Joint 
debtors  to  each  other  the  debt  would,  contrary  to 
the  rule  in  section  426,  Civil  (^ode,  i-emain  the  bur- 
den of  Hus  (or  his  limited-liability  association)  the 
result  would  still  be  that  the  transfer  of  the  shares 
could  be  demanded  as  an  incident  of  the  assumption 
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of  the  debt.  The  statement  of  the  plaintiff  on  which 
statement  he  bases  the  alleged  violation  of  the  form 
— namely,  that  he  purchased  the  shares — does  not 
have  anything  to  do  with  the  question  concerning 
the  interpretation.  This  statement  only  concerns 
plaintitf 's  relations  to  Hus,  which  relations  are  not 
mentioned  in  the  document.  The  matter  provided 
for  in  this  document  is  confined  to  the  intercession 
from  which  it  ensues  that  the  firm  H.  must  transfer 
the  shares  to  the  plaintiif  after  having  received  sat- 
isfaction. As  to  whether  or  not  Hus  is  then  entitled 
to  redeem  those  shares  from  the  plaintiff  or  whether 
plaintiff  is  entitled  to  keep  them  permanently  in- 
stead of  a  regress,  may  have  been  the  subject  of  an 
agreement  between  the  two  of  them.  The  legal  trans- 
action of  Jan.  16,  1912  does  not  contain  anything 
related  to  this  and  the  validity  of  its  form  cannot 
be  doubted  because  of  this  relation  which  is  outside 
of  the  contract. 

[Endorsed] :   Filed  Sept.  27,  1940. 


HANS  SCHWARZER 

(Recalled) 

Cross  Examination 
Q.     By  Mr.   Selvin:    Is  there  any  difference  in 
Germany  between  the  notarial  fees  for  merely  ac- 
knowledging a  signature  and  one  for  authenticat- 
ing an  assignment  of  a  claim  ? 
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(Testiinon\-  of  Hans  Schwai-zer.) 

A.  I  raii't  answer  yes  or  no,  because  there  is 
the  different  (•«»n(litions.  Tlie  difference  is — just  a 
second.  To  assi*i;n  a  claim  it  isn't  necessary  that  the 
notary  have  knowdedge  of  the  signatures.  The  fee 
is  different  where  the  notary  executed  tin  (hx-uincnt 
than  where  he  only  notarized  the  signatures.  That 
is  tile  difference  in  the  fee. 

<,).  Do  you  know  what  those  fees  were  at  tlie 
time  this  document  was  signed  by  the  notaiy  ?  What- 
ever it  was,  do  you  happen  to  know  what  tlie  fees 
were,  and  if  you  do,  can  you  tell  whether  that  rep- 
resents a  fee  for  authenti<*ating  a  document,  or  a 
fee  for  merely  notarizing  the  signatured 

A.  As  I  told  you  })efore,  I  don't  have  to  con- 
sider it.   I  don't  know  the  fees  bv  heart. 

The  Court:  Well,  just  answer  the  question, 
whether  the  size  of  the  fee  indicates  one  or  the 
other  ? 

A.  I  cnii't.  T  w(>uld  suggest  you  ask  Mr.  Pinner, 
because  he  was  a  notary.  T  wasn't.  But  please  let 
me  exj)lain.  The  fee  would  i)c  different  if  the  notary 
executed  and  pre-  [4r>()]  pared  this  instrument  than 
where  he  notarized  only  the  signature.  This  is  the 
difference  in  the  fee. 

(^.  l'>y  Ml-.  Scivin:  Would  \\\v  nature  of  the 
document  make  any  difference? 

A.  ()iily  insofar  as  there  are  some  documents 
which  have  to  be  prepared  by  the  notary;  and  an 
assignment  doesn't  have  to  be  prej)ared  by  a  notary. 
It  doesn't  have  to  ])e  notarized  or 
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(Testimony  of  Hans  Schwarzer.) 

Q.  Suppose  an  assignment  is  notarized,  whether 
that  has  to  be  done  or  not,  would  the  notary  charge 
the  same  fee  for  that  as  he  w^ould  for  notarizing 
a  signature? 

A.  The  difference  would  be  the  same;  depending 
on  whether  he  prepared  it  or  whether 

Q.  Is  there  any  requirement  that  the  document 
bear  tax  stamps  or  revenue  stamps? 

A.  There  is  a  requirement  that  an  assignment — 
I  think  it  is  one  per  mill — one  per  cent.  It  is  one 
mark  on  100,  I  think.  I  am  not  quite  sure.  But  it 
isn't  a  revenue  stamp.  But  that  doesn't  make  the 
document  invalid. 

The  Court:  The  revenue  stamps  are  attached? 
They  don't  use  the  French  papier  timbre? 

A.     No,  they  don't  use  the  papier  timbre. 

Q.  By  Mr.  Selvin:  Is  there  any  indication,  on 
this  letter  of  February  20,  1936,  that  there  were 
any  such  stamps  affixed  or  attached  to  it? 

A.     No;  as  far  as  I  can  see  they  were  not.  [457] 

Q,     There  were  none  of  those  stamps  on  that? 

A.     No. 

Mr.  Selvin :  I  would  like  to  say  this :  When  plain- 
tiffs'  case  in  chief  was  closed,  Mr.  Hirschfeld  said 
that  if  there  should  be  a  judgment  against  the  de- 
fendant it  was  his  idea  that  the  date  of  the  judg- 
ment in  Germany,  that  is,  the  judgment  of  the  Kam- 
mergericht,  which  I  think  was  July  27,  1932,  was 
the  proper  date  for  computing  its  value  in  dollars. 
I  am  willing  to  accept  that  suggestion,  if  that  ques- 
tion becomes  material. 
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(Testimony  of  Hans  Schwarzer.) 

The  (  ourl  :    What  is  the  date? 

Mr.  Si'lviii:   July  'J7,  193li,  was  the  date,  1  think. 
Isn't  tliat  the  chitc  y(»u  suggested?  [4r)S] 

[Endorsed]:   Filed  Aug.  4,  1942. 


[Kudorsed]:  No.  lOOM.  Tuited  States  Circuit 
Court  <d*  Appeals  f'(»r  the  Ninth  Cireuit.  John 
Luliring  and  Margaret  Morris,  as  Joint  Tenants, 
Ai)pellants,  vs.  Universal  Pictures  Company,  Inc., 
a  ("()]-]>o]'ation,  A])pellee.  T7-anserij)t  of  Keeoi-d. 
Tixiii  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division. 

Uiled   January   2,    11)42. 

PAUL    \\  O'BRIEN, 
Clerk  (d'  the   United  States  Circuit   Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In   the    United    States    Circuit   Court   of   Appeals 
for  the  Ninth  Circuit 

No.   10014 

JOHN  LUHRING  and  MARGARET   MORRIS, 

as  Joint  Tenants, 

Plaintiffs  and  Appellants, 

vs. 

UNIVERSAL  PICTURES  CORPORATION,  a 
Corporation;  and  UNIVERSAL  PICTURES 
COMPANY,  INC.,  a  Corporation, 

Defendants  and  Appellees. 

STATEMENT     OF     APPELLANTS'     POINTS 
RELIED    UPON    IN   APPEAL 

To  the  Defendant  and  Appellee,  Universal  Pic- 
tures Company,  Inc.,  a  Corporation,  and  to 
Messrs.  Loeb  and  Loeb  and  Herman  F.  Sel- 
vin,   Esq.,   Its   Counsel: 

To  the  Clerk  of  the  Above  Entitled  Court: 

You  and  each  of  you  will  please  take  notice 
that  the  appellants  hereby  state  the  points  upon 
which  they  intend  to  rely  on  this  appeal  in  this 
action  are  as  follows: 

1.  That  the  judgment  is  contrary  to  law. 

2.  That  the  judgment  is  contrary  to  the  evi- 
dence in  the  case. 

3.  That  the  evidence  is  insufficient  to  justify 
and   support   the   judgment   in   the   case. 


552  John  Lnhring,  ct  al. 

4.  Errors  in  law  occiirrinLi:  at  \hv  trial  ajt- 
j)arciit  on  the  face  ol'  the  i-ccnid  prcjiidicial  to 
the  appellants  and  excepted  to  by  said  apjiellaiits. 

").  The  ti-ial  eonit  erred  in  refusing  to  pjive 
any  evidentiary  effect  to  the  deelaratory  judgment 
between  the  Bank  for  Foreign  Connnerce  and  May 
Film  A.O.  (Plaintiffs'  Exhibits  3  and  4),  which 
adjudged  that  Joe  May  and  not  May  Film  A.  (I. 
was  the  ownci-  of  the  claim  and  judgmer.t  sued 
upon  herein,  merely  because  defendant  herein  was 
not  a  i)arty  thereto.  Such  judgment  was  admit- 
tedly valid,  binding,  conclusive  and  final  between 
the  })arties  thereto,  the  only  persons  between  whom 
a  dispute  then  existed  as  to  the  nwnershij)  of  the 
judgment  sued  upon  herein,  and  therefore  was 
entitled  to  receive  and  should  have  been  given 
evidentiary  effect  herein  as  the  foundation  of  and 
as  a  niuiiiment   of  ])laintiffs*  chain  of  title. 

(3.  The  trial  court  erroneously  admitted  over 
objection  defendants'  aiid  appellees'  oral  opinion 
evidence  based  upon  hy])othetical  questions,  at- 
tempting to  collaterally  im])each  the  declaratory 
judgment  between  the  TJank  for  Foreign  T'om- 
merce  and  May  F'ilm  A.  G.  (Plaintiffs'  exhibits 
3  and  4),  which  adjudged  that  Joe  May  and  not 
May  Film  A.  O.  was  the  owner  of  the  judgment 
sued  upon  herein,  and  that  the  assigmneni  from 
Joe  May  to  said  Bank  was  valid,  under  the  claim 
that  the  declaratory  judgment  under  German  law 
was  erroneous,  and  therefore  did  not  operate  as  an 
adjudication    of   the    ownershij)    of    the    judgment 
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sued  upon  herein  between  the  parties  to  said  judg- 
ment. Said  declaratory  judgment  admittedly  was 
valid,  binding,  conclusive  and  final  between  the 
parties  thereto  and  defendant  api)ellee,  a  stranger 
thereto,  and  not  prejudicially  affected  thereb}^, 
could  not  thus  collaterally  attack  said  judgment, 
which  constituted  a  foundation  of  and  a  muniment 
of  plaintiffs'  chain  of  title  herein. 

7.  The  trial  court,  after  receiving  the  opinion 
evidence  based  upon  hypothetical  question  as  to  the 
force  and  effect  of  the  said  declaratory  judgment 
from  the  witnesses  for  the  defendant  appellee  im- 
properly refused  to  allow  and  admit  proper  evi- 
dence offered  by  the  plaintiffs-appellants  tending 
to  show  that  in  fact  there  was  a  sale  and  assign- 
ment of  the  claim  and  judgment  in  question  from 
May  Film  A.  G.  to  Joe  May,  and  that  at  said  time 
May  Film  A.  G.  had  no  creditors. 

8.  The  trial  court  erred  in  admitting  over  ob- 
jection opinion  evidence  offered  on  the  part  of  the 
defendant  appellee  as  to  trie  written  law  of  Ger- 
many, in  that  the  written  law  of  a  foreign  country 
is  only  proved  hy  the  same  or  a  copy  thereof  or 
by  the  books  containing  the  same,  and  cannot  be 
proved  by  the  oral  opinion  testimony  of  witnesses 
as  to  the  written  law. 

9.  Tlie  trial  court  erred  in  holding  that  there 
wr.3  no  assignment  from  the  Bank  for  Foreign 
Corvnerce  to  Fritz  Mandl  by  operation  of  law,  in 
that  under  Section  774  of  the  German  Civil  Cod'.', 
the  said  claim  and  judgment  was  transferred   to 
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Fritz  Maiidl  by  operation  of  law,  upon  liis  i>ay- 
nient  to  the  said  l)aiik  of  the  claim  for  wbicli  the 
said   jud^nent   and   claim   was   given   as   security. 

10.  The  trial  court  erred  in  holding  that  plain- 
tiffs-appellants could  only  })rove  an  assignment 
from  the  Bank  of  Foreign  Commerce  to  Fritz 
Mandl  by  operation  of  law  when  the  evidence  of- 
fered and  received  showed  that  there  was  in  addi- 
tion thereto  an  actual  assignment,  and  that  the 
issue  as  to  the  actual  assigmnent  was  created  by 
the  evidence  without  any  objection  on  the  part 
of  the  defendant-appellee.  Issues  created  by  the 
evidence  are  just  as  much  a  part  of  the  case  to 
be  determined  as  issues  created  by  the  jjleadings. 

11.  The  trial  court  erred  in  holding  that  only 
the  German  law  was  applica))le  in  determining 
whether  there  was  an  assignment  from  the  Bank 
for  Foreign  Commerce  to  Fritz  Mandl,  in  that  the 
written  document  from  the  bank  to  the  defendant- 
appellee  dated  February  25,  1936,  (Plaintiffs'  ex- 
hibits T)  and  11),  was  received  by  defendant-ap- 
pellee in  New  York,  and  its  force  and  effect  is 
to  be  determined  by  the  law  of  the  place  where 
the  same  was  received,  the  place  wherein  the  obli- 
gations of  the  defendant-api)ellee  thereunder  were 
fixed,  and  where  tlie  obligation  created  thereby  was 
to  be  performed,  to  wit:  New  York,  and  under 
such  circumstances  the  force  and  effect  of  said 
document  as  an  assignment  was  to  be  determined 
by  the  law  of  New  York  whereunder  the  document 
constituted  a  legal  assignment. 
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12.  The  trial  court  erred  in  holding  and  finding 
that  under  Section  409  of  the  German  Civil  Code 
the  aforesaid  document,  dated  February  26,  1936 
and  the  acts  in  reference  thereto  did  not  consti- 
tute an  actual  assignment  of  the  claim  and  judg- 
ment sued  upon  from  the  Bank  for  Foreign  Com- 
merce to  Fritz  Mandl. 

13.  The  trial  court  erred  in  holding  that  since 
the  plaintiffs-appellants  did  not  plead  anything 
but  an  assignment  by  operation  of  law,  in  respect 
to  the  assignment  from  the  Bank  for  Foreign 
Commerce  to  Fritz  Mandl,  that  no  other  form  of 
assignment  could  be  proved,  in  that  the  issue  as  to 
an  actual  assignment  was  created  by  the  evidence 
without  objection  and  that  under  the  Federal  Rules, 
of  Civil  Procedure,  great  liberality  is  given  in  re- 
spect to  the  pleadings  in  that  issues  created  by  the 
evidence  should  also  be  determined  so  that  the  case 
may  be  tried  upon  the  merits  irrespective  of  the 
form   or   sufficiency    of    the    pleadings. 

14.  The  trial  court  erred  in  holding  that  the 
claim  and  judgment  sued  upon  were  at  all  times 
since  the  rendition  of  the  judgment  sued  upon  the 
property  of  May  Film  A.  G.,  in  that  under  the 
German  law  and  under  and  by  virtue  of  an  final 
judgment  rendered  by  a  German  court  of  compe- 
tent jurisdiction  between  the  parties  thereto,  it 
was  conclusively  adjudicated  in  the  aforesaid 
declaratory  judgment,  as  between  the  two  and  only 
claimants  as  to  said  claim  and  judgment  sued  upon, 
that   the   same   belonged   to   Joe   May   and   not   to 


556  Joloi  Lull  ring,  ct  aJ. 

May  Film  A.  (J.  and  that  iKt  conipetent  evidence  was 
offered  or  received  in  lliis  cause  to  overcome  such 
adjudication,  and  the  same  could  not  hv  collaterally 
attacked  herein. 

1.').  Tlic  trial  court  erred  in  holding  and  finding 
that  the  judgment  sued  u])on  since  its  rendition 
has  oeen  and  now  is  enforceable  only  against  the 
defendant-a])])ellee  only  l)v  the  May  Film  A.  G.  in 
that  the  evidence  shows  that  May  Film  A.  (i.  no 
longer  was  and  is  the  owner  of  said  judgment  or 
claim  upon  wliii-h  it  is  l)ased,  and  that  the  same 
was  transferred  from  May  Film  A.  (J.  to  Joe  May, 
firstly,  by  })urchase  and  assigmnent,  and  most 
certaiidy  by  the  aforesaid  declaratory  judgment 
and  assigned  by  Joe  May  to  the  said  P>ank  for 
Foreign  Commerce  and  by  the  J^ank  for  Foreign 
Commerce  to  Fritz  Mandl  and  by  Fritz  Mandl  to 
the  Union  Bank  and  Trust  Company,  and  by  the 
Union  Bank  and  Trust  Comi)any  to  the  ]»laintiffs. 

1().  The  trial  court  eiTed  in  holding  and  finding 
that  under  and  by  virtue  of  the  law  of  the  German 
Keich  the  said  declaratory  judgment  had  no  effect 
upon  the  I'ights  of  the  defendant  herein  in  respect 
to  the  claim  referred  to  in  the  judgment  or  in 
res])ect  to  the  ownershij)  (d'  the  claim  and  was  not 
and  is  not  evidence  against  either  of  the  defen- 
dants herein  of  any  of  the  facts  (U*  issues  deter- 
mined or  j»ur]t(»rled  to  be  determined  therein,  in 
that  the  said  declaratory  judgnuMit  under  CJerman 
law  was  admittedly  binding  and  conclusive  upon 
the  parties  thereto  and  inider  the  law  of  the  State 
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of  California  was  admissible  in  evidence  as  the 
foundation  of  or  muniment  of  title  on  behalf  of 
the  plaintiff  and  appellants  and  constitutes  prima 
facie  evidence  on  behalf  of  the  plaintiffs-appellants 
and  against  the  defendants-appellees. 

17.  The  trial  court  erred  in  holding  and  find- 
ing that  under  and  by  virtue  of  the  law  of  the 
German  Reich  Joe  May  did  not  acquire  or  suc- 
ceed to  the  ownership  of  any  part  of  the  judgment 
sued  ui3on  herein  or  to  any  part  of  the  claim  upon 
Avhich  said  judgment  was  based,  in  that  the  afore- 
mentioned declaratory  judgment  admittedly  con- 
clusively adjudicated  between  the  May  Film  A.  G. 
and  Joe  May  and  the  Bank  for  Foreign  Commerce, 
the  only  parties  then  claiming  ownership  of  or 
any  interest  in  and  to  the  said  judgment  and  claim, 
that  Joe  May  and  not  May  Film  A.  G.  was  the 
owner  of  the  claim  and  judgment  sued  upon,  and 
that  any  opinion  evidence  as  to  the  force  and  ef- 
fect of  said  judgment  was  inadmissible  herein  to 
collaterally  attack  the  said  judgment  by  a  stranger 
thereto,  and  such  judgment  constituted  prima  facie 
evidence  in  favor  of  the  said  plaintiffs-appellants 
herein,  and  could  not  be  and  was  not  overcome  by 
inadmissible   opinion  evidence. 

18.  The  trial  court  erred  in  finding  that  the 
facts  upon  which  it  was  claimed  that  Joe  May 
acquired  the  ownership  of  the  said  judgment  sued 
upon  were  insufficient  under  German  law  to  trans- 
fer or  vest  the  ownership  of  the  judgment  and 
claim  upon  which  it  was  based  in  Joe  May,  in  that 
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sucli  tiiidin^  was  and  is  based  ii|m»ii  iiicninjjetent 
opinion  evidence  and  is  in  diicd  (M^itradiction  to 
tlie  aforesaid  dcdaratoi y  jnd^nient  adjudicating 
lu'tween  the  two  claimants  to  said  judpnent  sued 
upon  herein  that  Joe  Ma\'  was  the  owner  tlien'of 
and  not  May  Film  A,  (1.,  and  sutdi  (.vidence  con- 
stitutes a  collateral  attack  upon  the  said  dedara- 
tniy  judpnent  hy  a  stranj^er  theret<j  with  no  rights 
prejudicial!)'    affected    tliei-ehy. 

1!>.  'i'lie  iii.tl  ediiiM  erred  in  holding  and  finding 
that  tlie  Kanunergei'icht  f(anid  that  the  claim  which 
is  tile  foundation  of  the  judgment  sued  u]>on  herein 
was  not  transferred  to  or  accpiired  hy  Joe  May,  and 
that  such  Hnding  was  and  is  conclusive  determina- 
tion of  that  issue  as  hetween  Universal  Pictures 
and  its  successors,  and  the  May  Film  A.  (1.  and 
its  successors  on  the  other  hand,  in  that  the  said 
Kammergericht  did  not  in  fact  find  that  Joe  May 
was  not  the  ownei-  of  the  saifl  claim  and  that  the 
only  issue  hetween  the  ])arties  to  said  action,  to  wit : 
May  Film  A.  (1.  and  Universal,  and  the  only 
finding  made  \)y  the  said  Court  in  that  resjx'ct 
was  upon  the  issue  as  to  whether  May  Film  A.  G. 
was  the  i>roi)ei-  ])arty  plaintiff  and  that  the  said 
(h'cision  and  judgment  of  the  Kammergericht  does 
not  either  under  the  German  law  or  under  the  law 
of  California  constitute  an  adjudieatitni  that  May 
Film  A.  (i.  and  not  Joe  May  in  fact  owned  the 
claim,  f(u-  the  reason  that  the  i-ights  hetween  Joe 
Mav  and  Mav  Fihu  A.  (i.  were  not  adjudicated  in 
the  said   Kanunergei'icht  action,  since  J(te  May  and 
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May  Film  A.  G.  were  not  adverse  parties  therein, 
and  Universal  did  not  claim  ownership  in  itself 
and  therefore  the  court  could  not  and  did  not  ad- 
judicate as  between  May  Film  A.  G.  and  Joe  May 
the  actual  ownership  of  the  claim  and  the  rights 
between  May  Film  A.  G.  and  Joe  May  as  to  the 
ownership  could  not  be  litigated  in  an  action 
wherein  Joe  May  was  not  a  party  and  particu- 
larly wherein  Joe  May  and  May  Film  A.  G.  were 
not  adverse  parties.  Furthermore,  the  statement 
in  the  Kammergericht  decision  upon  which  the  trial 
court  purported  to  make  its  finding  was  and  is  only 
dictum  to  the  said  decision  and  even  though  the 
trial  court  may  have  construed  the  Kammergericht 
judgment  as  determining  the  ownership  of  the  claim 
as  of  July  22,  1932,  nevertheless,  such  a  finding 
could  not  constitute  a  conclusive  finding  as  to  the 
ownership  of  the  claim  and  judgment  sued  upon 
herein  at  any  date  subsequent  thereto,  and  the 
declaratory  judgment  between  the  two  claimants, 
to  wit:  May  Film  A.  G.  and  Joe  May,  rendered 
at  a  subsequent  date  did  and  must  nullify  any  find- 
ing by  the  trial  court  as  to  the  issue  of  res  ad- 
judicata,  for  said  declaratory  judgment  having  oc- 
curred subsequent  to  the  rendition  of  the  Kam- 
mergericht judgment,  would  be  equivalent  to  an 
assignment  from  May  Film  A.  G.  to  Joe  May 
as  of  the  date  of  the  rendition  of  the  declaratory 
judgment  and  such  evidence  would  be  prima  facie 
evidence  in  favor  of  the  plaintiffs-appellants  herein 
and   against   the   defendant-appellee   herein   as   to 
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the  ownership  of  tlic  judginciit  siuhI  upon  and  \\\v 
claim  ui)ou  which  it  is  hascd  at  a  date  suhsccjucnt 
to  the  date  of  the  said   Kaniinergericht  judgment. 

20.  The  trial  com-t  cricil  in  holdiii*;-  and  tind- 
ing  tliat  under  tlie  laws  of  the  German  Keich,  none 
of  the  traiisaetions  hetween  the  Hank  foi-  Foreign 
Commerce  and  Fritz  Mandl  had  the  effect  of  trans- 
ferring to  or  vesting  in  Fritz  Mandl  the  claim  and 
judgment  sued  upon  hei-ein,  in  that  the  undisj)uted 
facts  show  that  said  judgnu'iit  was  assigned  to  the 
Bank  foi*  Foreign  Commerce  as  security  and  that 
Fritz  Mandl  guaranteed  the  ])ayment  of  the  claim 
for  which  said  judgment  had  been  assigned  as  se- 
curity and  Fritz  Mandl  having  been  compelled  to 
and  did  pay  the  claim  for  which  the  judgment  was 
given  as  security,  under  the  (icrmati  law  was  en- 
titled to  receive  by  o])eration  of  law  an  assignment 
of  the  security  as  well  as  the  debt  which  he  was 
rcfpiired  to  pay,  and  the  defendant  having  offered 
no  evidence  showing  that  the  facts  which  con- 
stituted the  basis  of  the  assignment  to  Fritz  Mandl 
of  said  judgment  sued  U])on.  in  fact  did  not  exist, 
the  finding  of  the  trial  couit  to  th<*  contrary  is 
erroneous  and  conti'ary  to  law  and  to  the  evi- 
dence. 

21.  The  trial  court  erred  in  i-efusing  to  pei-niit 
the  i)laintiffs-ap])elhints  fi*om  introducing  comj)e- 
tent  evidence  to  show  the  existence  of  the  facts 
which  gave  rise  to  the  assignment  of  the  judg- 
ment sued  upon  herein  from  the  Bank  <>f  Foreign 
Commerce   to   Fritz   Mandl. 
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22.  The  trial  court  erred  in  finding  that  the 
facts  as  a  result  of  which  it  is  claimed  that  Fritz 
Mandl  acquired  or  succeeded  to  the  judgment  or 
claim  sued  upon  herein  did  not  have  the  effect  un- 
der German  law  of  transferring  to  or  vesting  in 
Fritz  Mandl  any  part  of  the  right,  title  or  in- 
terest of  the  said  Bank  of  Foreign  Commerce 
in  and  to  the  said  judgment  and  claim,  in  that 
under  the  law^  of  the  German  Reich,  particularly 
Section  774  of  the  German  Civil  Code,  such  facts 
were  sufficient  to  transfer  the  claim  and  judgment 
sued  upon  in  its  entirety  to  Fritz  Mandl. 

23.  The  evidence  herein  is  insufficient  to  justify 
or  support  the  judgment  rendered  herein,  and  in 
fact  is  contrary  thereto,  in  the  following  particu- 
lars: 

(a)  That  there  is  no  evidence  proving  or  tend- 
ing to  prove  that  that  portion  of  Finding  of  Fact 
No.  Ill  to  the  effect  that  under  and  by  virtue 
of  the  law  of  the  German  Reich,  said  judgment 
and  the  claim  on  which  it  was  based,  were  at  all 
times  since  and  have  remained  the  property  of 
May  Film  A.  G.  and  in  the  German  Reich  and 
by  virtue  of  the  law  of  that  country,  said  judg- 
ment at  all  times  since  its  rendition  has  been  and 
now  is  enforceable  against  the  judgment  debtor, 
or  its  successors,  only  by  the  May  Film  A.  G., 
the  judgment  creditors,  in  that:  the  evidence  in 
this  action  shows  that  under  and  by  virtue  of  the 
aforementioned  declaratory  judgment,  the  judg- 
ment sued  upon  and  the   claim  upon  which  it  is 


562  John  Luliring,  it  nl. 

f)a.s(»(l,  holonpcd  to  Jot'  May  and  not  t(»  May  Film 
A.  O.,  and  tlu'  opinion  testimony  of  the  defendants- 
ai)pellecs'  witnesses  l)ased  upon  hypotbetieal  (jues- 
tions,  was  ineomj)etent  to  impeacli  said  jn<lp:ment, 
and  the  same  does  not  constitute^  any  eviden<T  upon 
which  the  aforementioned  Findinjr  <an  he  sup- 
portv'd,  and  the  aforementioned  Finding  is  in  fact, 
contrary  t^)  the  evidence  in  this  case.  Further- 
more the  evidence  shows  that  un(h'r  tlie  law  of  (Jer- 
many,  the  aforementinncd  declaratory  judpnent  was 
valid,  hindiui;-  and  conchisive  uj)on  th*'  parties 
thereto,  and  umh-r  such  (lernian  law  and  judg- 
ment, the  judgment  and  claim  in  <|uesti()n  Itelmiged 
to  Joe  May  and  not  May  Film  A.  G. 

(b)  That  there  is  no  evidence  in  this  case  prov- 
ing or  tending  to  prove  that  tliat  portion  of  Find- 
ing Nc).  IV^  to  the  effect  that  under  and  l>y  virtue 
of  the  law  of  the  German  Reich,  said  declaratory 
judgment  had  no  effect  u])on  the  rights  of  tlie  de- 
fendant in  respect  to  the  claim  referred  to  in  said 
judgment,  or  in  respect  to  the  ow^lership  of  said 
claim,  and  was  and  is  not  evidence  as  against  the 
defendant  herein,  oi-  any  of  the  facts  of  issues  de- 
teirmined  or  p!ii])orted  to  be  determined  therein, 
in  that,  the  i)Ui'ported  evidence  attempting  to  sup- 
]>ort  such  a  find  is  incomp<»t(Mit  opinic^n  evidence 
attempting  to  show  that  the  said  judgment  was 
erroneons  as  a  matter  of  law,  notwithstanding  lli.it 
the  judgment  admittedly  was  binding,  conclusive 
and  tinal  as  between  tli<'  j)a!-ties  thereto,  and  since 
as  the  evidence  shows  that   the  defendant  appellee 
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herein  at  no  time  claimed  ownership  to  the  judg- 
ment adverse  to  the  plaintiffs  or  any  of  plaintiffs' 
predecessors,  said  defendant-appellee  could  not 
show  that  as  between  the  claimants  to  the  owner- 
ship of  said  judgment  that  the  said  judgment  was 
erroneous,  and  that  is  in  effect  what  the  defendant 
appellee  attempted  to  show  by  its  opinion  testi- 
mony, and  the  aforementioned  Finding  is  in  fact 
contrary  to  the  evidence  in  the  case,  to  wit :  the  ad- 
judication found  in  the  aforementioned  declaratory 
judgment. 

(c)  There  is  no  evidence  proving  or  tending 
to  prove  Finding  No.  V,  in  that,  the  only  pur- 
ported evidence  offered  in  respect  thereto  by  de- 
fendant appellee  is  opinion  evidence  based  upon 
hypothetical  questions  and  not  upon  the  facts  in 
the  case,  and  attempts  to  impeach  an  admittedly 
final  and  conclusive  judgment  between  the  parties 
to  the  said  judgment,  to  wit:  the  only  claimants 
as  to  the  ownership  of  the  judgment  sued  upon 
and  the  claim  upon  which  it  is  based,  and  since  said 
Finding  is  contrary  to  the  adjudication  found  in 
the  declaratory  judgment,  it  is  contrary  to  the  evi- 
dence in  this  case. 

(d)  There  is  no  evidence  proving  or  tending 
to  prove  that  Finding  VI,  in  that  no  evidence 
whatsoever  was  offered  by  the  defendant  appellee 
to  prove  or  tending  to  prove  that  the  said  judgment 
of  the  Kammergericht  referred  to  therein  was  and 
is  conclusive  determination  as  between  Universal 
Pictures  Corporation  and  its  successors  on  the  one 
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liand  iiid  May  I'ilin  A.  <i.  and  its  siu*ccssoi*s  on  the 
other  hand,  as  to  the  ownershi})  of  the  chiini  sued 
upon  in  said  acti»)n,  and  the  judgment  itself  shows 
tliat  the  sok»  issue  deteiniijicd  by  the  Kamniergerieht 
in  tliat  respect  was  that  the  phiintiff.  May  Film  A. 
(i.  was  the  propei-  plaintifif  and  did  not  go  any  fur- 
tluT,  and  <'ould  and  did  not  affect  the  ownersliij)  of 
the  claim  as  between  the  claimant,  Joe  May  and 
May  Film  A.  (^i.,  for  doc  May  was  not  a  jjarty 
thereto,  and  if  any  way  connected  with  said  action, 
was  not  an  adverse  ])arty  t(»  May  l-'ilm  A.  (1.,  and 
the  evidenc(»  further  shows  that  the  said  Kanmier- 
gericht  judt^mcnt  was  n<>l  cnnchisivc  and  res  ad- 
judicata  as  between  doc  May  and  May  Film  A.  (i. 
lespecting  the  ownersliip  of  the  Judgment  sued  upon 
and  the  claim  u})on  which  it  is  based,  in  that  the 
evidence  shows  tliat  undci-  the  German  law  and  by 
the  aforementioned  dcclaratoiw  judgment,  it  was 
determined  that  the  Kanunergericht  judgment  was 
not  res  adjudicata  as  to  the  issue  of  ownershiy> 
})etween  May  I^'ihn  A.  (i.  and  doc  May,  and  tliat  in 
an  action  whei'ein  their  respective  rights  wci'c  ad- 
judicated and  wherein  Joe  May  and  May  Film  A. 
G.  wen'  adxerse  jtarties,  it  was  coiiclusixely  ad- 
judged undci'  (icrnian  law  that  doe  May  and  not 
May  r'ilni  A.  G.  was  the  owner  of  said  judgment 
and  claim;  thercfoi-e  the  aforcmcntioTied  I'^inding  is 
also  conti-ai-y  to  the  evidence. 

(e)  There  is  no  evidence  pioving  or  tending  to 
prove  Finding  No.  \  II.  in  that  defendants  offered 
no  testimony  whatsoever  to  refute  i)laintilTs'  claims 
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that  the  aforementioned  claim  and  judgment  was 
assigned  to  the  Bank  for  Foreign  Commerce  as  se- 
curity for  a  debt  of  May  Fihn  A.  G.  by  its  owner, 
Joe  May;  that  Fritz  Mandl  became  a  surety  upon 
said  obligation  of  Joe  May  and  was  called  upon  to 
and  did  pay  the  obligation  and  that  therefore  under 
the  German  law,  Fritz  Mandl  was  entitled  to  and 
did  succeed  to  all  the  rights,  including  the  ownership 
of  the  judgment  in  question,  which  the  evidence 
showed  to  be  the  facts,  and  the  evidence  further 
show^ed  that  there  w^as  in  fact  an  assignment  from 
the  Bank  for  Foreign  Commerce  to  Fritz  Mandl, 
and  that  the  letter  in  question  constituted  an  as- 
signment in  fact,  both  under  German  and  under 
American  law;  therefore,  the  aforementioned  Find- 
ing is  also  contrary  to  the  evidence  in  the  case. 

24.  The  said  decision  and  judgment  herein  is 
contrary  to  law  in  that: 

(a)  The  failure  of  the  trial  Court  to  hold  that 
the  aforementioned  declaratory  judgment  consti- 
tuted evidence  in  favor  of  the  plaintiff-appellants 
and  against  the  defendant-appellee  is  contrary  to 
law,  in  that  under  the  law  of  this  State,  and  of  Ger- 
many, the  aforementioned  judgment  was  final,  bind- 
ing and  conclusive  between  the  parties  thereto  and 
constituted  prima  facie  evidence  in  favor  of  the 
plaintiff-appellants  and  against  the  defendant- 
appellee  herein  in  support  of  the  plaintiffs-appel- 
lants' foundation  or  chain  of  title. 

(b)  The  trial  court's  failure  to  hold  that  under 
the  facts  in  the  case  at  bar,  there  was  an  assign- 
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ment  by  operation  of  law  from  Bank  t«>r  Foreign 
Commerce  to  Fritz  Maihll  as  provided  l)y  the  Ger- 
Miaii  law,  is  contrary  to  law, 

((•)  The  trial  court's  failure  to  hold  that  there 
was  in  fact  an  actual  assi<>nnient  from  Bank  for 
Foreign  Connnerce  to  Fritz  Mandl,  is  contrary  to 
law,  both  under  the  (Jernian  and  American  law,  in- 
cluding that  of  the  Htate  of  New  York  and  Cali- 
fornia. 

(d)  The  trial  court's  failure  to  hold  that  the 
Kanunergericht  Judgment  was  not  res  adjudicata 
upon  the  issue  of  the  ownei'shi})  of  the  Judgment 
hei'ein  and  the  claim  upon  which  it  is  based,  is 
contrary  to  both  the  German  and  American  law. 

(e)  The  trial  court's  failure  to  find  that  the 
transaction  had  })etween  Joe  May,  Bank  for  For- 
eign Connnerce  and  Fiit/  Mandl,  and  the  Judgment 
sued  ui)on  herein  or  the  claim  upon  which  it  ^vas 
based,  had  the  effect  of  ti'ansferring  to  or  vesting 
in  Fritz  Mandl  the  right,  title  and  interest  in  and 
to  the  said  Judgment  or  claim  sued  upon,  is  con- 
trary to  the  law  <»f  (lermany. 

(f)  The  trial  court's  failure  to  hold  that  there 
was  in  fact  an  actual  assignment  from  the  Bank 
for  Foreign  Commerce  to  Fritz  Mandl  is  contrary 
to  law,  both  of  the  law  of  Ceiinany  and  of  the 
United  States. 

(g)  The  trial  court's  holding  that  the  j)laintiffs 
or  any  of  the  ]>i*edecessors  in  interest,  other  than 
May  Film  A.  (J.,  have  any  light,  title  or  interest 
in  or  to  the  Judgment  sued  u[)on  herein,  or  in  or  to 
the  claim   upon    wliich  said  judgment    is   based,   is 
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contrary  to  law  of  both  Germany  and  the  United 
States  and  of  this  State. 

(h)  The  trial  court's  failure  to  render  judg- 
ment in  favor  of  the  plaintiffs-appellants  and 
against  the  defendant-appellee  is  contrary  to  law. 

25.  The  trial  court  erred  in  denying  plaintiffs- 
appellants'  motion  for  new  trial  on  the  following 
grounds : 

(a)  Errors  of  law  occurring  at  the  trial,  appar- 
ent upon  the  face  of  the  record,  prejudicial  to  the 
plaintiffs  and  excepted  to  by  said  plaintiffs. 

(b)  Newly  discovered  and  material  evidence,  dis- 
covered since  the  trial  which  could  not  have  been 
obtained  and  produced  on  the  trial,  by  the  exercise 
of  reasonable  diligence. 

(c)  Accident  and  surprise  which  could  not  have 
been  guarded  against  by  ordinary  prudence. 

(d)  That  the  judgment  and  decision  is  contrary 
to  the  evidence. 

(e)  That  the  decision  and  judgment  is  contrary 
to  law. 

(f)  That  the  decision  and  judgment  is  unsup- 
ported by  the  evidence. 

(g)  That  the  evidence  in  the  case  is  insufficient 
to  justify  the  decision  and  judgment. 

Respectfully  submitted, 

ELLIS  I.  HIRSCHFELD  and 
SAMUEL  W.  BLUM 
By  SAMUEL  W.  BLUM 

Attorneys  for  plaintiffs- 
appellants 

[Endorsed] :    Filed  Jul.  21,  1942. 
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[Title  of  Circuit  Court  of  xVpi)eals  and  Cause.] 

STll^LLATiON  liKLATlMi  TO  KECUKD 
ON  APPEAL  IIKI^EIN 

it  is  lu'icljy  stii)ulate(l  and  agreed,  l»y  and  be- 
tween tlie  plaintiffs  and  ajipellants  Jt)hn  Luhriug 
and  Margaret  Morris,  and  the  defendants  and  ap- 
pellees, Universal  Pictures  Company,  Inc.,  by  and 
through  their  respective  counsel  as  follows: 

1.  That  if  during  the  course  of  this  appeal 
herein,  it  shall  ajJiiear  that  there  is  any  \icUt  or  por- 
tion of  the  record  of  this  case  in  the  possession  of 
the  clerk  of  the  District  Court  of  the  United  States, 
Southern  District  of  California,  Central  Division, 
which  has  not  been  transmitted  by  the  clerk  of  said 
District  Court  to  the  clerk  of  the  above  entitled 
court,  and  that  the  same,  or  any  part  thereof  is, 
or  shall  be,  necessary,  required,  essential  or  ma- 
terial, for  a  proper  and  complete  presentation,  con- 
sideration or  determinati(m  of  this  appeal  ui)on  the 
merits,  that  such  recoid  or  any  part  nr  p«)rti(»ns 
thereof,  upon  the  stipulation  of  the  parties  hereto, 
or  upon  the  rcijuest  or  application  of  either  or  both 
of  the  parties  hereto,  in  pursuance  hereto  and  with- 
out further  motion,  shall  be  transmitted  foiHiwith 
to  the  clerk  of  the  above  entitled  court  by  the  clerk 
of  the  said  District  Court,  and  that  the  same  shall 
be  considered  by  the  above  entitled  c(Mn-l  in  connec- 
tion witli  the  ai4)eal  herein,  and  that  a  supplemental 
transcrii)t  of  record  of  the  same  shall  ))e  prepared 
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and  printed  at  the  expense  of  the  party  requesting 
the  same. 

2.  That,  if  during  the  course  of  this  appeal 
herein,  it  shall  ajopear  that  there  is  any  part  or 
portions  of  the  transcript  of  record  on  appeal  herein, 
which  has  not  been  desigTiated  for  printing  and 
which  has  not  been  printed  herein,  and  which  is  or 
shall  be  necessary,  required,  essential  or  material 
for  a  proper  and  complete  presentation,  considera- 
tion and  determination  of  this  appeal  upon  the  mer- 
its that  such  i^art  or  portions  of  the  said  record 
may  be  designated  by  the  party  requesting  the 
same,  and  counter  designations  in  respect  thereto 
may  be  made  by  the  other  party,  together  with  the 
necessary  points  relied  upon  in  respect  thereto,  and 
that  the  same  shall  be  considered  by  the  above  enti- 
tled court  in  connection  with  the  appeal  herein,  and 
a  supplemental  transcript  of  record  of  the  same 
shall  be  printed  herein  at  the  expense  of  the  party 
requesting  such  designation. 

3.  That,  if  during  the  course  of  this  appeal  it 
shall  appear  that  the  designation  of  the  points  re- 
lied upon  herein  are  or  shall  be  deemed  incomplete, 
insufficient  or  incorrect  for  a  proper  presentation, 
consideration  and  determination  of  this  appeal  upon 
the  merits,  that  the  same,  or  any  part  thereof,  may 
be  amended,  supplemented,  corrected,  changed  oi* 
completed  upon  the  stipulation  of  the  parties  hereto, 
or  upon  the  application  or  request  of  the  parties 
hereto,  or  either  of  them,  in  pursuance  hereto,  and 
without  further  motion,  at  the  expense  of  the  part}' 
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re(|uirinj;  the  same,  and  that  the  same  shall  be  cod- 
sidered  l»y  the  aljovc  entitled  eoui't  in  eonneetion 
^vith  til  is  a])i)eal. 

4.  That  any  and  all  coiii-f  rules  and  statutes  to 
the  eontraiy  idating  to,  ur  eoncerning  the  matters 
herein  contained,  are  hereby  dispensed  with  and 
waived. 

Dated  this  :n  day  <.f  August,  1942. 

LOKF^  AND  T.OER 
By  MILTON  H.  8CHWAKTZ 

Attorneys    for    appellee   Uni- 
versal   Pictures    Comj)any, 
Inc. 
ELLIS  L  HIRSCHFELD  and 
SAMUEL  AV.  BLUM 
By  SAMUEL  W.  BLUM 

Attorneys  for  appellants. 

[Endorsed]:    Filed  Sep.  29,  1942. 
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No.  10014 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  Luhring  and  Margaret  Morris,  as  joint  tenants, 

Plaintiffs  and  Appellants, 
vs. 
Universal  Pictures  Company,  Inc.,  a  corporation, 

Defendant  and  Appellee. 


APPELLANTS'  OPENING  BRIEF. 


STATEMENT     OF     PLEADINGS     AND     FACTS 
DISCLOSING  BASIS  OF  JURISDICTION. 

This  action  was  commenced  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of  Los  Angeles. 
Plaintiffs  (Appellants)  therein  sought  recovery  of  $35,- 
256.99,  plus  interest  and  costs,  upon  a  final  German  judg- 
ment, from  Universal  Pictures  Corporation,  a  New  York 
corporation,  and  Universal  Pictures  Company,  Inc.,  a  Dela- 
ware corporation  (Appellee).  [R.  pp.  2-9.]  The  cause,  upon 
application  of  Appellee,  was  removed  to  the  United  States 
District  Court  by  order  of  said  Superior  Court.  The  re- 
moval petition  alleged  that  Plaintiffs  were  citizens  of  Cali- 
fornia; that  Appellee  was  a  Delaware  corporation  and  a 
citizen  of  said  State;  that  Defendant,  Universal  Pictures 
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Corporation,  was  a  dissolved  New  ^'o^k  coriwration,  and 
that  the  amount  in  controversy,  exclusive  of  interest  and 
costs,  cxccded  $3,000.00.  to-wit :  $35,256.99.  [R.  pp. 
9a-16.  j  Therefore,  said  District  Court  acquired  jurisdic- 
tion herein  under  Title  28,  Section  71.  U.  S.  C.  A.  (Jud. 
Code  Sec.  28  amended).  Title  28.  Section  41.  Subsection 
1   (Jud.  Code,  Sec.  24  as  amended). 

Brielly.  the  amended  ct)mplaint*  |R.  i)p.  2-9]  alleg^ed  that 
plaintiffs  were  citizens  of  California;  that  Defendant  Uni- 
versal Pictures  Corjx)ration  was  a  New  York  corporation, 
and  thai  Universal  Pictures  Company.  Inc.  was  a  Dela- 
ware corporation  |R.  p.  2];  that  the  Sui)erior  Court  in 
Berlin.  Germany  (Landgericht),  and  the  District  Court  of 
Api)eal  in  Berlin.  Germany  ( Kanimerti^cricht ) .  were  courts 
of  record  and  of  j^eneral  jurisdiction,  and  that  the  Su- 
preme Court  of  Germany  (Reichsj^ericht)  was  a  court  of 
record  havinj^^  a])pellate  jurisdiction,  and  that  all  three 
courts  were  duly  created  by  the  laws  of  the  German  Re- 
public.    |K.  1).  3.] 

That  on  July  27,  1932.  May  film  Corporation,  a  German 
corporation,  upon  appeal  from  the  Landgericht.  recovered 
a  judgment  of  50,000  Reichmarks.  plus  interest  and  costs, 
against  Universal  Pictures  Corporation,  the  New  York 
Corporation,  in  the  Kammergericht.  and  that  this  judg- 
ment was  affirmed  by  the  Reichsgericht  and  became  final 
[R.  pp.  3-5 1  :  that  the  amount  of  said  judgment  trans- 
muted into  lawful  money  of  the  United  States  up  to  Janu- 
ary 1.  1937.  was  $35,256.99.     [R.  i).  9.  J 


*Thc  ()riv;inal  compl.iint,  I'ctnrc  service  thereof,  was  superseded  by  an 
amended  complaint.  Bled  as  of  course  while  the  action  was  still  pending,;  in 
the  State  Court. 
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That  a  dispute  arose  between  Joe  May  and  the  Liqui- 
dator of  the  Mayfilm  Corporation  over  the  ownership  of 
said  judgment,  and  in  an  action  between  the  Bank  for 
Foreign  Commerce  (assignee  of  Joe  May)  and  Mayfilm 
Corporation  in  liquidation,  the  Landgericht  adjudicated  that 
Joe  May  and  not  Mayfilm  Corporation  was  the  owner  of 
said  judgment,  and  that  the  assignment  thereof  by  Joe 
May  to  the  aforesaid  Bank  was  valid.     [R.  pp.  5-6,] 

That  the  judgment  had  previously  been  assigned  to  said 
Bank  to  secure  a  loan  made  by  Mayfilm  Corporation  and 
guaranteed  by  Joe  May  and  one  Fritz  Mandl.  That  Mandl, 
as  guarantor,  paid  the  debt,  and  by  German  law  became  the 
owner  of  the  security,  i.  c,  judgment.  That  notice  thereof 
had  been  given  to  the  defendant  by  said  Bank.   [R.  p.  7.] 

That  Mandl  assigned  the  judgment  to  the  Union  Bank 
&  Trust  Company  of  Los  Angeles  which  assigned  it  to 
Plaintiffs,  and  the  judgment  remains  unpaid.     [R.  p.  8.] 

That  prior  to  this  action  Universal  Pictures  Corporation 
was  dissolved  and  its  obligations,  including  the  one  sued 
upon,  was  assumed  by  Universal  Pictures  Company,  Inc. 
[R.  p.  9.]  Plaintiff  prayed  for  judgment  of  $35,256.99 
plus  interest  and  costs,     [R,  p.  9.] 

Appellee,  by  amended  answer*  [R.  pp.  17-27]  admitted 
the  existence  and  jurisdiction  of  the  German  Courts,  but 
denied  that  said  Courts  acquired  jurisdiction  of  Universal 
Pictures  Corporation.  It  denied,  upon  lack  of  informa- 
tion and  belief,  the  other  allegations  of  the  complaint,  ex- 
cept that  it  admitted  the  dissolution  of  Universal  Pictures 
Corporation  and  the  assumption  of  its  obligations  by  appel- 


*A  demurrer  to  the  original  answer  was  sustained  in  part  and  was  super- 
seded by  the  amended  answer. 
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lee.  Appellee  alleged  as  a  further  defense  that  the  judg- 
ment sued  upon  had  been  attached  as  the  property  of  May- 
tilni  Corporation  by  a  third  person  in  another  action  in 
Germany,  and  that  by  reason  thereof  defendant  was  pre- 
vented from  paying  said  judgment  to  plaintitYs.  Apj)el- 
lee's  third  defense  asserting  that  as  a  matter  of  comity, 
tlie  Court  should  not  enforce  or  recognize  the  German 
judgment  but  should  inquire  into  the  same  upon  the  merits, 
was  attacked  by  demurrer  which  was  sustained.  fR. 
p.  29.] 

This  cause  was  tried  by  the  District  Judge,  sitting  with- 
out a  jury,  who  in  a  written  opinion  rendered  his  decision 
for  Api)ellee  upon  the  theory  that  Appellants  had  not 
established  their  ownership  to  the  German  judgment.  [R. 
pp.  30-33.]  On  November  22,  1940,  written  Findings  of 
Fact  and  Conclusions  of  Law  and  Judgment  for  Appellee 
were  signed  and  filed  |R.  pp.  34-42 1,  and  notice  thereafter 
was  given  to  the  parties.  On  December  2,  1940,  Appel- 
lants served  and  filed  a  motion  for  new  trial  [R.  pp.  42- 
61],  and  thereafter  the  same  was  duly  and  seasonably 
heard  [R.  pi).  83-89],  and  on  March  3,  1941,  the  said 
motion  was  denied.  [R.  p.  90.]  On  May  29,  1941,  notice 
of  appeal  was  filed  by  Appellants  and  the  appeal  herein 
was  perfected.     [R.  pp.  90-91.] 

The  United  States  Circuit  Court  of  Ai)ix?als  acquired 
jurisdiction  herein  by  virtue  of  an  appeal  having  been 
taken  to  this  Court  by  Appellants  from  the  judgment  of 
the  District  Court  within  three  months  after  the  denial  of 
Appellants'  motion  for  new  trial,  under  Title  28,  Sec.  225, 
Subd.  (a)  First,  U.  S.  C.  A.  (Jud.  Code  Sec.  128, 
amended)  and  under  Title  28.  Sec.  230  U.  S.  C.  A.,  and 
pursuant  to  Rule  72i  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 


— 5— 

STATEMENT  OF  THE  CASE. 

(A)  Statement  of  the  Facts. 

Appellants  brought  an  action  to  enforce  a  German  judg- 
ment. At  the  trial  there  was  no  dispute  as  to  its  validity, 
and  it  was  admitted  that  the  judgment  was  unpaid.  The 
defense  that  the  German  courts  had  not  obtained  jurisdic- 
tion of  the  judgment  debtor,  Universal  Pictures  Corpora- 
tion was  abandoned.  [R.  p.  104.]  The  defense  of  pre- 
vention of  payment  by  virtue  of  a  third  party  attachment 
was  rejected  during  the  trial  by  the  trial  court  on  the 
ground  that  the  evidence  then  disclosed  that  nothing  had 
been  sequestered  and  it  would  be  pointless  to  take  further 
evidence  on  that  issue.  [R.  p.  534.]  A  third  defense  of 
comity  was  not  urged,  as  a  demurrer  thereto  had  been  sus- 
tained thereto  before  the  trial  commenced.  [R.  p.  409.] 
The  primary  issue  was  the  ownership  of  the  judgment 
itself. 

In  1926,  Mayfilm  Corp.,  a  German  corporation,  brought 
an  action  for  breach  of  contract,  against  the  Universal 
Pictures  Corp.,  a  New  York  corporation,  in  the  "Land- 
gericht,"  a  court  in  Berlin,  comparable  to  a  county  Su- 
perior Court.  March  30,  1930,  judgment  therein  was 
rendered  in  favor  of  the  defendant.  [PI.  Ex.  2,  R.  pp. 
106-114.]  An  appeal  was  taken  to  the  District  Court  of 
Appeal,  at  Berlin,  /.  e.,  the  "Kammergericht,"  where  on 
July  27,  1932,  the  Landgericht  judgment  was  reversed,  and 
an  award  of  50,000  Reichsmarks,  plus  interest,  was  made 
in  favor  of  the  Mayfilm  Corp.  [PI.  Ex.  2,  R.  pp.  117- 
170.]  Both  sides  appealed  to  the  Supreme  Court,  i.  e., 
"Reichsgericht,"  and  on  February  3,  1933,  the  Kammer- 
gericht judgment  was  affirmed.  [PI.  Ex.  2,  R.  pp.  171- 
197.] 
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Subsequent  events  as  hereinafter  related.  g:ave  rise  to 
further  litip^ation.  In  1934,  the  Bank  for  Foreign  Com- 
merce, a  German  Bank,  hereafter  referred  to  as  "Bank," 
claimed  to  be  the  owner  of  the  above  judgment  against 
Universal.  This  claim  was  disputed  by  the  Mayfilm  Cor- 
poration, by  its  Liquidator.  May  30,  1934,  the  Bank  com- 
menced action  against  the  Mayfilm  Corporation,  for 
declaratory  relief,  in  the  Landgericht  of  Berlin,  to  de- 
termine ownership  of  that  judgment.  In  iliis  declaratory 
relief  action,  the  judgment  roll  shows  that:  (a)  August 
29,  1930,  one  Joe  May  purchased  certain  assets  of  the 
Mayfilm  Cor]).,  which  assets  included  among  other  things, 
the  then  defeated  cause  of  action  against  Universal,  (b) 
That  on  May  30,  1932,  while  such  original  action  against 
Universal  was  being  appealed,  but  prior  to  the  later  Kam- 
mergericht  judgment  against  Universal,  Joe  May  assigned 
said  claim  to  the  Bank  [PI.  Ex.  4,  R.  210-212],  and  (c) 
on  February  9,  1934,  after  Kammergericht  had  rendered 
its  judgment  against  Universal,  May  further  assigned  said 
Kammergericht  judgment  to  said  Bank.  [PI.  Ex.  5,  R. 
pp.  245,  246;  482.]  (d)  That  Joe  May  had  since  August 
29,  1930,  carried  on  the  litigation  of  the  claim  against 
Universal  in  the  corporate  name  of  Mayfilm  Corp.  "as  a 
matter  of  form,"  personally  advanced  all  costs,  "gave  in- 
formation," through  the  Kammergericht  and  the  Reichs- 
gericht  [PI.  Ex.  4,  R.  pp.  229,  230];  (e)  That  Joe  May 
deposited  a  copy  of  the  assignment  of  May  30,  1932,  with 
the  clerk  of  the  Court.     [PI.  Ex.  4,  R.  pp.  210-212.] 

This  action  for  declaratory  relief  resulted  in  a  linal  de- 
cree on  February  11,  1935,  by  the  Landgericht,  in  favor 
of  the  Bank,  adjudicating  that  the  judgment  against  Uni- 
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versal  was  the  property  of  Joe  May  personally,  was  not 
the  property  of  Mayfilm  Corp.  and  that  the  assignment 
thereof  by  May  to  the  Bank  was  valid.  [PI.  Ex.  4,  R. 
pp.  226,  227.] 

Said  Declaratory  Judgment  of  the  Landgericht  will 
hereinafter  be  referred  to  as  ''Decree"  and  the  original 
judgment  against  Universal  sued  upon  will  herinafter  be 
referred  to  as  "judgment." 

Further,  regarding  the  assignment  of  the  50,000  Reichs- 
marks  judgment  by  May  to  the  Bank,  in  the  trial  of  the 
action  at  bar,  it  was  shown  that  said  assignment  was  "by 
way  of  security"  for  an  obligation  due  to  the  Bank,  and 
that  in  addition  thereto  said  Joe  May  and  one  Fritz  Mandl 
became  personal  guarantors  of  the  obligation.  [R.  pp.  264, 
280.] 

Subsequently  Fritz  Mandl  was  required  to,  and  did  pay 
the  aforesaid  obligation  to  the  Bank  [R.  pp.  263,  280], 
and  thereby  became  entitled  to  said  security,  to-wit:  the 
judgment.  Mandl's  "right"  to  receive  said  security  was 
not  questioned  by  appellees.  Appellants  introduced  evi- 
dence, oral  and  documentary  of  a  written  assignment  of 
the  judgment  by  the  Bank  to  Mandl  [R.  pp.  264,  270, 
PI.  Ex.  11;  R.  pp.  295-7,  PI.  Ex.  5;  R.  pp.  246-7],  as  well 
as  facts  disclosing  an  assignment  by  operation  of  law. 

Further,  under  date  of  February  12,  1936,  said  Bank,  in 
writing,  notified  the  Judgment  Debtor,  Universal  Pictures 
Corp.  that  Mandl  had  paid  the  principal  obligation,  that  the 
judgment  against  Universal  "has  been  transferred  to 
.  .  .  Mandl"  and  that  Universal  can  satisfy  this  debt 
only  by  payment  to  Mandl.     [PI.  Ex.  11,  R.  pp.  295,  297; 


PI.  Ex.  5.  R.  ])\K  246.  247.]  On  Ai)ril  29.  1936.  Mandl 
assij^ned  said  jiidj^nicnt  to  tlic  I'nion  Bank  and  Trnst  Co. 
of  Los  An^'clcs  |  PI.  Ex.  6.  R.  pp.  254.  256 1.  and  (.n  Janu- 
ary 16.  1937.  said  Union  Bank  assigned  the  judj^nent  to 
appellants.  [PI.  Ex.  8,  R.  pp.  258,  259.]  Appellees  do 
not  question  the  last  two  assip^nments. 

There  was  aj^rccnicnl  between  the  i)arties  at  the  trial, 
that  the  value  of  German  Marks  in  American  Dollars,  and 
tile  computation  of  interest  from  1926  on  the  judgment 
(2%  over  Reichsbank  Discount  Rates)  could  be  ascertained 
from  a  local  bank  expert  in  foreign  exchange.  Accord- 
ingly the  principal  was  computed  at  $11,862.50.  and  the 
interest  to  date  of  trial,  September  24.  1940,  was  de- 
termined to  be  $12,472.26.  |R.  i)p.  301-5,  PI.  Ex.  2;  R. 
pp.  120,  303,  549.] 

Apix^llees  admitted  that  Universal  Pictures  Corporation, 
the  original  judgment  debtor  had  been  dissolved,  and  the 
present  appellee.  Universal  Pictures  Company,  Inc..  had 
assumed  and  agreed  to  pay  the  former's  obligations  subject 
to  all  proper  defenses  or  set-offs.  [R.  ]).  20.  J  Because 
of  this  admission,  both  companies  will  be  hereinafter  re- 
ferred to  by  the  singular  word  "Universal." 

Api)ellees  attacked  Apjiellants'  title  by  advancing  the 
following  theories:  1.  That  the  declaratory  decree  should 
be  ignored  because  (a)  that  said  decree,  though  final,  was 
erroneous  (appellants'  procedure  in  tliis  respect  was  to 
elicit  answers  from  experts  to  hypothetical  questions  con- 
cerning German  law.  Appellants  made  timely  objections.) 
(b)  That  said  decree,  even  if  not  erroneous,  did  not  affect 
the  judgment  debtor   (Universal)   because  the  latter  was 


not  a  party  to  that  action,  and  therefore  said  decree  was 
of  no  evidentiary  vahie  herein;  (c)  that  the  said  decree 
was  in  conflict  with  a  portion  of  the  "grounds  for  de- 
cision" in  the  original  Kammergericht  Judgment.  2.  Ap- 
pellees, though  conceding  that  Mandl  had  a  "right"  to  re- 
ceive the  judgment  against  Universal  from  the  Bank,  when 
he  had  paid  them,  contended  that  neither  the  transactions 
had,  nor  the  notice  given  by  the  Bank  to  Universal,  nor 
the  operation  of  German  law,  nor  the  evidence  introduced 
of  an  assignment  were  sufficient,  either  individually  or 
collectively,  to  consummate  the  formal  assignment  which 
appellees  insisted  was  necessary  under  German  law. 

(B)  Questions  Involved. 

1.  Is  the  judgment  herein  contrary  to  law? 

This  involves  a  consideration  of  whether  the  trial  court 
correctly  applied  the  proper  law  to  the  facts. 

2.  Is  the  judgment  herein  contrary  to  the  evidence? 

This  involves  a  consideration  of  all  the  evidence  in  the 
printed  record. 

3.  Is  the  judgment  supported  by  the  evidence? 

This  involves  a  consideration  of  all  the  evidence  in  the 
printed  record. 

4.  Are  the  findings  of  fact  supported  by  the  evidence? 

This  involves  a  consideration  of  all  the  evidence  in  the 
printed  record. 

5.  Did^the  Court  err  in  determining  that  the  Appellants 
failed  to  establish  their  ownership  of  the  judgment  sued 
upon? 

This  involves  a  consideration  of  the  evidence  and 
whether  the  correct  law  was  properly  applied. 
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6.  Did  the  Court  err  in  permitting^,  over  Ai)iK'llants' 
objections,  the  introduction  of  oral  expert  opinion  evidence 
tending:  to  collaterally  impeach  the  final  German  declara- 
tory decree,  upon  the  theory  (Ai)pellees')  that  such  decree 
was  erroneous  under  German  law? 

This  involves  a  consideration  of  the  ruling:  upon  the  ob- 
jection made  to  the  testimony  given  by  appellees'  witnesses. 

7.  In  determining:  the  issue  of  Ai)i)ellants'  ownership 
of  the  judg:ment,  did  the  Court  err  in  holding  that  the  final 
German  decree  was  of  "no  evidentiary  value"  whatsoever 
because  tlic  Judgment  Debtor  was  not  a  party  thereto, 
where  said  decree  adjudicated  the  ownershij)  of  the  said 
judgment  between  the  only  claimants  thereto  and  Appel- 
lants derived  their  title  from  and  through  the  successful 
claimant  ? 

This  involves  a  consideration  of  the  findings,  the  evi- 
dence and  the  law. 

8.  Did  the  trial  court  err  in  holding  that  that  portion 
of  the  Kammergericht  judgments  designated  therein  as 
"Grounds  for  Decision"  was  res  ad  judicata  on  the  issue  of 
ownership  of  said  judgment  as  between  the  parties  hereto 
and  that  therefore  the  subsequent  declaratory  decree  should 
be  disregarded? 

This  involves  a  consideration  of  the  findings,  tlie  evi- 
dence and  the  law. 

9.  Where  appellants'  i)leadings  alleged  an  assignment 
by  operation  of  German  Law,  and  the  evidence  introduced 
included  proof  of  an  additional  actual  assignment  and 
thereby  created,  without  objection,  the  further  issue  of 
such  actual  assignment,  did  the  Court  err  in  ruling  that  it 
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would  limit  appellants  to  proof  of  an  assignment  by  opera- 
tion of  German  Law  alone,  and  any  other  form  of  as- 
signment would  not  be  considered  because  of  said  plead- 
ings ? 

This  involves  a  consideration  of  pleadings,  the  evidence, 
the  law  and  the  Court's  ruling  thereon. 

10.  Are  certain  designated  ''findings  of  fact"  in  the 
Judgment  Roll  sufficient,  either  in  form  or  content,  to 
legally  constitute  findings  of  material  ultimate  facts,  or 
are  they  naked  unsupported  conclusions  of  law? 

This  involves  a  consideration  of  the  findings  and  parts 
thereof  objected  to  by  Appellants. 

11.  Are  the  "conclusions  of  law"  supported  by  the 
law,  or  are  they  contrary  thereto? 

This  involves  a  consideration  of  the  "Conclusions  of 
Law"  and  a  determination  of  whether  the  trial  court  cor- 
rectly applied  the  proper  law  to  the  facts. 

12.  Did  the  Court  err  in  denying  Appellants'  motion 
for  a  new  trial? 

This  involves  a  consideration  of  the  evidence,  the  law, 
the  various  rulings  of  the  trial  court,  the  motion  for  new 
trial  and  the  affidavits  in  support  of  and  in  opposition 
thereto. 
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SPECIFICATIONS  OF  ERROR. 

1.  The  Court  erred  in  admitting  opinions  of  exj)erts  in 
answer  to  hypothetical  questions,  for  the  purpose  of  show- 
ing that  an  actual  German  Declaratory  Decree  was  er- 
roneous accordinp^  to  German  Law.  Said  Decree  determined 
Joe  May  to  be  the  owner  of  the  Judgment  sued  upon. 

Appellants  objected  (but  were  overruled)  throughout 
this  entire  line  of  questioning  on  the  following  grounds: 

(A)  "I  object  t<»  it  as  incompetent,  irrelevant  and  im- 
material. Counsel  does  not  recite  the  full  facts  in  the 
question  involved  here.  It  also  attempts  to  express  an 
opinion  on  or  reexamine  a  judgment  which  has  already 
been  rendered  in  Germany  and  has  become  final.  It  in- 
cludes facts  not  in  evidence  and  omits  facts  that  are  in 
evidence.  It  particularly  does  not  include  the  fact  that  the 
sole  director  of  the  corporation  consented  to  the  particu- 
lar transaction  involved,  to-wit,  the  sale  of  certain  assets 
to  an  individual  for  a  consideration,  and  that  these  facts 
have  already  been  judicially  determined  by  a  Court  in  (ier- 
many.  and  it  is  an  attempt  to  go  behind  tlic  judgment 
*.  .  .'  and  further  that  it  would  attempt  to  impeach  a 
final  judgment."     |'i^".  i)p.  v31S,  319.] 

The  full  substance  of  the  evidence  admitted  over  this 
objection,  was  the  experts'  opinion  of  the  effect  of  German 
law  upon  the  facts  disclosed  in  the  declartory  relief  action 
[PI.  Ex.  3  and  4,  R.  pp.  204-241]  as  follows:  That  al- 
though the  written  agreement  (shown  in  the  judgment 
roll)  between  Joe  May  (sole  stockholder)  and  one  Aussen- 
berg  (purchaser  of  half  of  May's  stock),  whereby  the 
former  was  to  acquire  certain  corporate  assets  (including 
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the claim  resulting  in  judgment  sued  upon)  was  consented 
to  by  the  said  corporation  and  to  whom  the  consideration 
was  paid,  said  agreement  was  insufficient  according  to 
German  Law  to  actually  transfer  said  claim  to  May;  that 
a  formal  assignment  was  necessary  for  said  purposes.  [R. 
pp.  321-325.] 

(The  above  opinion  was  in  direct  contradiction  to  the 
actual  German  final  decree  which  held  under  these  facts 
that  Joe  May  did  become  the  owner  of  said  Judgment,  and 
that  said  judgment  roll  disclosed  that  there  had  been  such 
actual  assignment  made.     [PI.  Ex.  4,  R.  pp.  228,  229.] 

(B)  Appellants  further  objected  and  were  overruled 
when  the  expert  was  shown  the  exact  written  agreement 
in  the  judgment  roll  and  the  final  decree  (adjudging  Joe 
May  the  owner)  and  was  asked  if  he  had  an  opinion  as  to 
whether  that  agreement  and  the  facts  as  shown  in  said 
judgment  roll  "would  be  effective  under  the  law  of  Ger- 
many to  transfer  or  assign  to  Joe  May  the  claim  of  May- 
film  against  Universal."  The  grounds  of  objection  were: 
*'To  which  we  object,  if  Your  Honor  please,  on  the 
ground  that  it  is  incompetent,  irrelevant  and  immaterial. 
The  particular  ground  that  we  would  like  to  rely  upon 
here,  in  addition  to  the  general  objection,  is  that  it  at- 
tempts to  go  behind  a  judgment.  The  documents  that 
have  been  read  are  contained  within  a  judgment  roll  upon 
which  a  judgment  has  been  rendered  by  a  Court  of  com- 
petent jurisdiction.  The  witness  is  now  asked  to  decide 
whether  or  not  that  judgment  of  that  Court  is  proper." 
[R.  p.  334.] 

The  expert  gave  his  opinion  as  follows :  That  the  writ- 
ten documents  and  facts  recited  in  the  actual  judgment  roll 
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were  ineffective  as  a  transfer  of  the  juclj^nient  to  May. 
under  German  Lazv:  that  a  formal  assignment  was  neces- 
sary. (This  opinion  evidence  likewise  attempted  to  "re- 
verse" that  final  German  decree  by  attemptinj^  to  show 
that  tlie  (jerman  Court  was  guilty  of  judicial  error,  and 
further  sought  to  contradict  "by  a  legal  opinion"  the  ex- 
istence of  a  fact  disclosed  in  the  judgment  roll,  to-wit. 
that  lliere  was  an  assignment  from  the  Corporation  to 
May.) 

2.  The  judgment  herein  is  based  ui)on  findings  of  fact, 
which,  in  material  matters  are  not  sustained  by  the  evi- 
dence, and  are  contrary  thereto.  Such  material  findings 
and  the  particularities  wherein  same  are  erroneous,  are 
as  follows: 

(A)  That  portion  of  Finding  No.  Ill  [R.  p.  36],  read- 
ing: "Under  and  by  virtue  of  the  law  of  the  German 
Reich  said  judgment,  and  the  claim  on  which  it  was  based, 
were  and  at  all  times  since  have  remained,  the  property  of 
Mayfilm  A.  G. ;  and  in  the  German  Reich  and  by  virtue 
of  the  law  of  that  country  said  judgment  at  all  times  since 
its  renditon  has  been  and  is  now  enforceable  against  the 
judgment  debtor,  or  its  successor,  only  by  Mayfilm  A.  G., 
the  judgment  creditor,"  is  erroneous: 

Said  portion  of  the  finding  is  contrary  to  the  evidence. 
Said  evidence  consists  of:  (1)  the  judgment  roll  of  the 
judgment  sued  upon,  (2)  |  PI.  Ex.  2,  R.  pp.  \0b-\99]; 
the  judgment  roll  of  the  declaratory  relief  action  |  PI.  Ex. 
4,  R.  pp.  204-241],  (3)  oral  expert  opinion  testimony. 

The  judgment  roll,  relating  to  the  Kammergericht  [PI. 
Ex.  2]   shows:     the  defendant  therein  objected  that  the 
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plaintifif  therein  (Mayfilm  Corp.)  was  "not  the  proper 
party"  since  the  claim  was  in  reality  owned  by  Joe  May. 
[R.  p.  127.]  That  the  testimony  of  Joe  May  therein  was 
to  the  effect  that  he  owned  the  claim,  but  that  the  suit 
thereon  was  to  be  "continued"  by  the  plaintiff  corporation 
[R.  p.  118]  that  the  Court's  "Grounds  of  Decision"  stated 
that  the  plaintiff  was  the  proper  party  [R.  p. 
128],  that  it  "was  assumed"  that  when  liquida- 
tion was  completed,  the  proceeds  of  the  judgment  should 
be  transferred  to  May;  that  distribution  of  assets  among 
"associates"  before  corporation's  debts  were  paid  would  be 
invalid,  as  to  the  corporation's  Liquidator.  Said  Kam- 
mergericht  "Grounds  for  Decision"  however  were  silent  as 
to  a  sale  of  assets  for  a  cash  consideration.  That  issue 
was  never  raised  therein.  (It  should  be  noted  here  that 
when  the  German  Supreme  Court  denied  a  revision  of  the 
Kammergericht  judgment,  its  decision  showed  that  it  con- 
sidered all  the  evidence,  and  in  affirming  the  Kammer- 
gericht judgment  the  Supreme  Court  declared  its  own 
"Grounds  of  Decision"  in  which  the  incidental  question 
of  "proper  party"  or  the  ownership  of  the  claim  was  not 
considered  or  determined.)     [R.  pp.  177  to  196.] 

The  final  decree  of  the  Landgericht  [PL  Ex.  4]  in  the 
declaratory  relief  action  shows;  this  decree  was  rendered 
February  11,  1935  [R.  p.  226],  3  years  and  5  months 
after  the  renditon  of  the  Kammergericht  judgment  of  July 
27,  1932;  that  the  parties  thereto  were  the  Bank  for  For- 
eign Commerce  as  assignee  of  Joe  May,  and  the  Mayfilm 
Corporation,  by  its  Liquidator  [R.  p.  205] ;  that  the  sub- 
ject matter  of  the  suit  was  the  ownership  of  the  judgment 
sued  upon  herein   [R.  p.   206] ;  that  the   Bank  and  the 
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Mayfilni  0)ri)( nation  by  its  Licjuidator  each  asserted 
rights  of  ownership  of  said  judgment  [R.  p.  207)  and 
that  the  decree  of  said  Court  was  that  there  was  a  sale 
and  assignment  thereof  to  Joe  May  by  the  May  film  Cor- 
j)oration  |  R.  \)\).  228-9 1  that  Joe  May  was  the  owner  |R. 
p.  226];  that  the  corporation  was  not  the  owner  of  tlie 
judgment  and  therefore  Joe  May's  assignment  thereof  to 
the  Bank  was  valid.  |R.  jx  227.]  Said  judgment  roll  in 
the  declaratory  action  further  shows  that:  June  30.  1930. 
Mayfilm  Corporation  had  no  debts  other  than  to  the  Bank 
|R.  208]  :  it  had  assets  of  113,755.54  R.  M. :  that  August 
15.  1930,  said  corporation  became  active  with  assets  of 
105,004.10  R.  M.  [R.  p.  208];  that  at  the  time  Joe  May 
bought  the  claim  said  suit  was  of  uncertain  value  as  it 
had  been  lost  in  the  first  trial  |  R.  p.  209]  ;  that  on  May  30, 
1932.  Joe  May  assigned  the  claim  against  Universal  to 
the  Bank;  that  on  August  29,  1930  (the  date  of  the  inir- 
chase  of  the  claim  by  May  from  the  corporation )  there 
were  no  creditors  as  per  the  balance  sheet  attached 
thereto*  |  R.  p.  211]  ;  that  at  the  time  the  Kammergericht 
held  the  "transfer  of  the  said  claim"  to  Joe  May  was  sub- 
ject to  the  payment  of  creditors,  the  Kammergericht  failed 
to  go  into  the  question  of  the  existence  of  creditors,  and 
therefore  its  remarks  thereon  are  "dicta" ;  that  in  its 
"grounds  for  decision,"  said  Landgericht  adopted  and  in- 
corporated therein  the  statement  of  a  witness  to  the  ef- 
fect that:  It  was  correct  that  there  zuas  assic/r.cd  to  Joe 
May,  in  accordance  with  the  agreement  and  said  balance 
sheet,  in  consideration  of  the  payment  of  45,000  R.  M., 


♦Said  balance  sheet  was  discussed  liy  the  experts  as  will  appear  later. 
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said  claim  against  Universal  [R.  pp.  228-229],  that  only 
as  a  matter  of  form  was  the  lawsuit  conducted  in  the  cor- 
poration's name  [R.  p.  229]  that  Joe  May  paid  all  costs 
of  the  suit  and  furnished  the  information  regarding  it 
[R.  p.  230]  ;  that  proof  of  the  allegations  of  the  complaint 
has  been  made.     [R.  p.  230.] 

The  oral  opinion  of  the  experts  for  appellees  included: 
an  admission  that  the  declaratory  decree  established  that 
the  claim  in  question  was  owned  by  Joe  May  [R.  p.  338]  ; 
that  it  ''created  law  hetzveen  the  two  litigant  parties"  (Joe 
May's  assignee,  and  the  Mayfilm  Corp.  by  its  Liquidator) 
and  further  that  said  decree  "concerns  the  relationship  be- 
tween the  Bank  .  .  .  and  Mayfilm  A.  G.  (corpora- 
tion) arid  to  that  extent  it  establishes  that  the  claim  is 
ozvned  by  Joe  May.  That  is  the  meaning  of  this  judg- 
ment'' [R.  pp.  339-340] ;  that  said  decree  is  "binding  upon 
these  two  parties"  [R.  p.  342] ;  that  from  the  standpoint 
of  American  Law,  of  res  judictata,  the  effect  in  Germany 
of  a  judgment  there  is  that  "they  bind  the  persons  who 
are  parties  and  their  privies"  [R.  p.  369] ;  that  regarding 
the  corporation's  balance  sheet  referred  to  supra  that  it 
"does  not  mention  the  claim  against  Universal"  [R.  p. 
336] ;  that  if  Miss  Loewenstein  (the  director  of  Mayfilm 
Corp.)  assented  to  the  agreement  between  May  and 
Aussenberg  and  further  said,  "I,  as  only  member  of  gov- 
erning body  assign  the  claim  to  you — Joe  May,"  "this 
would  be  a  real  assignment  and  it  isn't  necessary  that  it  be 
written."  That  any  simple  words  indicating  the  intent  to 
assign  would  be  good,  that  it  isn't  necessary  to  use  the 
word  'assign."  [R.  pp.  456,  457.]  (Note:  See  testi- 
mony of  Miss  Loewenstein  in  [PI.  Ex.  4,  R.  p.  228]  i.  e., 
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"Grounds  for  Decision"  in  Declaratory  Decree  action,  re- 
citing that  "It  is  correct  tliat  tliere  was  assigned  to  .  .  . 
Joe  May  in  confirmance  witli  the  agreement  with  .  .  . 
Aussenberg  and  {he  .  .  .  balance  sheet  .  .  .  the 
claim  against  Universal  .  .  ."  See  also  her  testimony 
therein  [R.  pi^.  2M),  7\  to  same  effect.  See  also  recital 
of  same  fact  of  assignment  in  the  Decree  under  heading 
of  "Facts."  [R.  p.  227.])  In  the  position  asserted  by 
Mayhlm  Corp.  in  Liquidation,  in  the  Declaratory  action, 
that  corporation  admitted  that  there  had  been  a  valid 
assignment  of  certain  assets  by  the  corporation  to  May, 
but  it  was  claimed  that  they  did  not  include  the  claim 
against  Universal.  [R.  pp.  215,  216.]  The  Court's  de- 
cree was  that  the  claim  against  Universal  zvas  included  in 
those  assigned  assets.  One  of  appellants'  experts  testified 
that:  On  the  balance  sheet  of  the  Mayfilm  Corporation, 
the  claim  against  Universal  is  not  included;  that  by  law, 
such  balance  sheets  luust  include  all  assets.  [R.  p.  499.] 
One  of  appellants'  witnesses  testified:  that  he  was  the 
attorney  in  Berlin  for  the  Bank;  that  he  had  personal 
knowledge  of  all  facts  in  connection  with  the  declaratory 
action;  that  not  only  from  his  knowledge  of  all  the  facts 
themselves,  but  also  because  he  was  versed  in  German 
law,  the  claim  against  Universal  had  been  validly  assigned 
to  Joe  May  by  the  Mayfilm  Corporation  and  that  that  was 
also  the  conclusion  of  the  German  Court  in  that  action.  [R. 
pp.  488-9.]  Another  of  appellants'  experts  stated  in  re- 
sponse to  a  question  as  to  the  effect  of  the  declaratory  de- 
cree that:  "In  a  German  case  .  .  .  such  judgment 
would  produce  more  than  an  assignment."  That  such  de- 
cree would  have  the  effect  of  "an  assignment  which  has 
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been  confirmed  by  a  Court.     In  a  case  it  would  be  evi- 
dence."    [R.  pp.  530,  531.] 

Further  said  portion  of  finding  No.  Ill  is  not  supported 
by  the  evidence; 

The  only  evidence  offered  by  Appellees  to  support  the 
issue  covered  by  that  portion  of  the  finding  No.  Ill  ob- 
jected to,  was  the  opinion  testimony  of  their  experts  given 
in  response  to  hypothetical  questions,  wherein  they  stated 
that  the  facts  as  disclosed  in  the  judgment  roll  of  the 
German  Declaratory  Decree  were  insufficient  to  transfer 
title  of  the  claim  to  Joe  May.  [R.  pp.  319-338.]  Said 
experts  did  admit,  however,  that  under  German  Law  said 
Decree  did  establish  that  as  between  the  litigant  parties 
and  their  privies,  that  the  claim  was  owned  by  Joe  May; 
that  said  decree  did  create  law  between  said  parties  [R. 
pp.  339,  340],  and  was  binding  upon  them.     [R.  p.  342.] 

(B)  Finding  No.  V  [R.  p.  37],  in  its  entirety,  is  er- 
roneous ; 

Said  finding  is  contrary  to  the  evidence: 
The  evidence  hereinunder  is  the  same  as  that  set  out 
hereinbefore  in  connection  with  appellants'  objections  to 
a  portion  of  finding  No.  Ill  and  is  incorporated  herein- 
under by  this  reference  thereto,  to  save  space  and  need- 
less repetition. 

Said  finding  V  is  not  supported  by  the  evidence: 
The  only  evidence  received  on  the  issue  covered  by  the 
finding  is  the  same  as  that  received  in  connection  with 
finding  No.  Ill,  hereinbefore  set  out  under  appellants'  ob- 
jections thereto,  and  is  incorporated  herein  by  this  refer- 
ence. 
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(C)      Findinj^f   No.   \'l.    |  R.   pp.   37-38],   is   trronoons. 

Said  findinpf  is  contrary  to  the  evidence: 

The  only  evidence  api>ellees  may  rely  ui)on,  is  a  por- 
tion of  the  Kaninierj^ericht  jiidi^ment  roll  denominated 
''Grounds  for  Decision."  |R.  p.  12S.  already  set  out 
under  Spec.  2.  Subsection  A.]  The  error  of  .said  find- 
mg  is:  It  is  based  upon  superseded  "Grounds  for 
Decision"  which  were  neither  included  nor  affirmed  in 
the  final  "Grounds  for  Decision"  of  the  Reichs^ericht ; 
it  relies  upon  mere  dicta:  it  confuses  said  (Jrounds  or 
dicta  as  follows:  (a)  that  a  "distribution  of  all  assets" 
to  stockholders  upon  final  liquidation  is  the  same  as  a 
"sale"  for  cash  of  a  portion  thereof,  (b)  that  the  issue 
of  projKT  parties"  is  the  same  as  the  issue  of  "owner- 
ship." (c)  that  it  interprets  the  "Grounds"  into  a 
conclusive  determination"  of  the  rights  of  a  per- 
son (not  a  i)arty  thereto.  /".  e..  May.)  Finally,  said 
finding  fails  to  consider  and  is  contrary  to  the  facts  of 
event  occurring  after  the  Kammergericht  decision,  to- 
wit :  the  final  Decree  of  a  German  Court  of  competent 
jurisdiction,  which  did  in  fact  finally  determine  the  issue 
of  ownership  between  said  corporation  and  May's 
assignee. 

Said  finding  is  not  supported  by  the  evidence: 

The  substance  of  the  evidence  on  the  issue  covered 
thereby  has  already  been  set  out  hereinabove  and  is 
incorporated  herein  by  this  reference.  The  insufficiency 
of  the  evidence  is  that  the  finding  is  based  uixjn  portions  of 
the  "Grounds  for  Decisit)n"  in  the  Kammergericht  judg- 
ment, which  were  not  final,  and  were  superseded  by  the 
Reichsgericht  "(Grounds"  which  are  final,  and  in  which 
no  support  for  said  finding  can  be  found. 
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Further,  even  if  said  Kammergericht  "Grounds"  were 
deemed  effective;  they  fail  to  support  said  finding  in 
that  said  "Ground"  merely  answer  the  defendants' 
objection  therein  to  the  plaintiff  being  the  "proper  party" 
[PI.  Ex.  2,  R.  p.  127],  and  that  was  a  special  issue 
before  that  German  Court;  it  did  not  purport  to  adjudi- 
cate the  ownership  of  the  claim  as  between  Mayfilm 
and  Joe  May,  which  latter  was  not  a  party  in  that  action. 

Said  finding  is  further  erroneous  as  to  that  portion 
relating  to  the  "conclusiveness"  on  the  issue  of  owner- 
ship as  between  Universal,  Joe  May,  their  successors 
or  claimed  successors,  in  that  the  same  constitutes  a  naked 
erroneous  conclusion  of  law  and  as  such  ignored  the 
legal  effect  of  the  subsequent  decree  both  under  German 
and  American  law. 

(D)  That  portion  of  Finding  IV,  [R.  p.  36-37] 
reading  as  follows:  "Under  and  by  virtue  of  the  law  of 
the  German  Reich  said  declaratory  judgment 
had  no  effect  upon  their  (defendants)  or  either  of  their 
rights  in  respect  of  the  claim  referred  to  in  said  judg- 
ment or  in  respect  of  the  ownership  of  said  claim,  and 
was  and  is  not  evidence  as  against  either  of  the  defend- 
ants herein  of  any  of  the  facts  or  issues  determined  or 
purported  to  be  determined  therein"  is  erroneous. 

Said  portion  of  said  finding  IV  is  not  supported  by 
the  evidence.  Since  the  evidence  applicable  has  already 
been  set  out  under  objections  to  Finding  No.  Ill,  in 
order  to  save  space  same  is  repeated  herein  by  reference 
thereto,  as  found  under  Specification  2,  Subdivision  A. 
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In  particular.  ajiiK-lkcs'  witnesses  did  not  testify  that 
tlie  defendant  had  any  rip^hts  in  the  claim  (^r  judp^ment. 
Defendant  became  debtor  under  the  judt^mcnt  and  as 
such  Ti'ti.f  not  claimant  of  title  to  a  jiidt/mcnt  acfainst 
itself.  Nor  is  there  any  evidence  to  substantiate  the 
conclusion  that  the  declaratory  Decree  was  and  is  not 
evidence  apfainst  the  defendant  lurein  of  any  of  the 
facts  or  issues  determined  therein.  Ai)i)ellees'  witness 
admitted  that  said  Decree  established,  as  between  the 
corporation  and  May's  successor  that  the  claim  was 
owned  by  May.     [R.  pp.  339.  340.] 

The  only  evidence  on  the  e\  identiary  effect  of  the 
decree  in  Germany,  according  to  German  Law.  was  that 
of  appellants'  witnesses  who  stated  that  such  decree  was 
good  evidence  in  Germany  of  an  assignment  which  had 
been  confirmed  by  a  German  Court.  [K.  pp.  500,  501; 
530-531.] 

Witnesses  for  both  parties  herein  admitted  said  Decree 
was  binding  upon  the  parties  and  their  i)rivics  in  that 
action,  and  that  it  established  the  German  law  as  to 
them.  The  effect  of  such  Decree  and  law.  as  evidence 
in  this  action,  must  be  determined  by  the  law  of  the 
forum,  to  wit,  California  Law. 

Said  portion  of  said  "finding"  is  contrary  to  the  evi- 
dence for  the  same  reasons  as  immediately  set  out  here- 
inabove. 

(Ej  Finding  No.  \TI  [R.  p.  38],  is  erroneous  in 
its  entirety. 

The  substance  of  the  evidence  thereunder  is :  May- 
film  Corp.  in  liquidation  obtained  a  line  of  credit  of 
100.000  M.  in   1931   from  the  Bank.     [R.  p.  273:  275.] 
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Joe  May,  who  had  purchased  for  45,000  M.  certain 
assets  from  the  corporation  in  1930,  inchiding  among 
those  assets  a  then  defeated  50,000  M.  claim  against 
Universal  [R.  pp.  210-212]  assigned  this  claim  "as  secur- 
ity" to  the  Bank  on  that  loan  to  the  corporation,  and  in 
addition  thereto,  he,  May,  and  one  Mandl  further  guar- 
anteed this  loan  [R.  pp.  261,  2;  280,  281.]  Said  Bank 
acknowledged  that  said  assignment  by  May  was  by  way 
of  security  only.     [R.  p.  246.] 

On  February  9,  1933,  the  claim  having  ripened  into 
a  final  judgment  against  Universal,  May  made  a  fur- 
ther assignment  thereof  to  the  Bank,  *'as  security." 
[R.  pp.  245-6;  295-6;  482.] 

When  Mayfilm  Corp.  failed  to  repay  the  loan  to  the 
Bank,  the  latter  required  Mandl  to  pay  under  his  guar- 
anty, which  he  did  in  1936,  [R.  pp.  246;  281],  in  the 
amount  of  64,200  M.  [R.  p.  482.]  Said  Bank  upon 
receiving  payment  from  Mandl,  actually  assigned  the 
claim  against  Universal,  to  Mandl,  [R.  p.  264-9;  270], 
and  further  notified  said  Universal  on  February  12, 
1936,  that  Mandl  had  paid  them,  that  the  judgment 
against  Universal  "has  been  .  .  .  transferred  to 
Mandl"  and  that  the  judgment  could  be  satisfied  by 
payment  only  to  Mandl.  [PI.  Ex.  11,  R.  pp.  295,  297; 
PI.  Ex.  5,  R.  pp.  246-7.] 

Appellees  offered  no  evidence  of  any  facts  controverting 
the  foregoing  statement  of  events,  but  did  ofifer  opinion 
evidence  to  the  effect  that  an  actual  assignment  was 
necessary  to  transfer  the  claim  against  Universal  from 
the  Bank  to  Mandl,  that  those  facts  immediately  above 
set  out  failed  to  act  as  such  assignment,  that  the  Bank's 
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written  notice  tu  Universal  was  insufticient  as  an  actual 
transfer,  and  that  there  was  no  transfer  as  tlu-  rc>uh  ^f 
operation  of  German  Law. 

Appellees'  witnesses  conceded  that  under  these  facts. 
Mandl  was  entitled  to  "  receive"  such  transfer  |  R.  pjj. 
354,  356) :  that  although  the  "notice  of  transfer"  was  not 
effective  as  a  transfer,  had  Unh'crsal  paid  the  judgment 
to  Mandl,  they  icould  hare  been  ''protected''  thereby  as 
against  the  Bank  [R.  p.  349];  that  in  considering  the 
effect  of  tlic  wording  of  the  "notice"  to  Universal, 
explicit  words  of  transfer  were  not  required  under  Ger- 
man Law  (R.  pp.  460;  494,  5];  that  those  words  used 
therein  did  constitute  an  admission  against  the  liank's 
interest  to  the  effect  that  tlie  Lank  was  no  longer  Uni- 
versal's  creditor,  but  that  Mandl  was.  and  the  Bank 
"wants"  Universal  to  pay  Mandl  |K.  p.  349 J  ;  that  in  a 
real  assignment  express  technical  words  of  assignment 
are  not  required,  and  that  even  an  oral  assignment 
is  good  under  German  Law.  |  K.  pj).  378;  456,  457.) 
Appellees'  witnesses  further  stated  that  a  judgment  as 
such  is  not  assignable  in  Germany,  i)ut  the  clai)n  upon 
which  it  is  based  may  be  assigned,  even  orally,  and  the 
title  to  the  judgment  follows  the  claim.  [R.  pp.  39L392; 
328.)  They  further  stated  that  the  following  law  appears 
in  Section  409  of  the  German  Code.  "If  the  creditor 
informs  the  debtor  that  he  has  assigned  tlic  claim,  the 
notice  of  the  assignment  is  valid  against  him,  as  towards 
the  debtor,  ez'en  though  the  assignment  had  not  been 
maac  or  is  ineffective.  It  is  equivalent  to  the  notice  that 
the  creditor  has  executed  an  instrument  of  assignment 
to  the  new  creditor  named  in  the  instrument  and  the  lat- 
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ter  presents  it  to  the  debtor.  The  notice  can  he  with- 
drawn only  with  the  assent  of  the  party  who  is  named 
as  the  new  creditor/'  [R.  p.  439.]  (Italics  ours.)  Also, 
that  Section  410  which  requires  a  debtor  to  recognize 
such  new  creditor  only  if  he  is  furnished  with  the  assign- 
ment provides :  "These  provisions  have  no  application  if 
the  former  creditor  has  notified  the  creditor  in  writing 
of  the  assignment."  [R.  p.  440.] 

On  the  issue  of  actual  assignment  by  the  Bank  to 
Mandl,  appellants'  evidence  was  as  follows : 

Mandl,  himself,  testified  that  the  Bank  gave  him  an 
assignment  of  the  claim  [R.  p.  264]  ;  that  the  assignment 
of  the  claim  zvas  made  to  him,  by  the  Bank  after  he  had 
paid  on  his  guaranty,  [R.  p.  270.]  This  evidence  was 
never  denied  or  controverted  or  disputed  by  appellees. 
Appellants'  experts  stated  that  an  actual  assignment  was 
not  required  under  German  Law  [R.  pp.  490-5],  that  the 
"notice"  in  itself  was  a  valid  assignment  from  the  Bank 
to  Mandl  [R.  pp.  490;  531-3;  536;  245;  295];  that  even 
if  the  "notice"  contained  a  reference  to  an  assignment 
by  operation  of  law,  or  mistakenly  gave  as  a  reason  or 
basis  the  Code  Section  744,  that  because  the  intent  of 
the  parties  was  clear  [R.  p.  495]  that  under  German 
law  the  intent  ruled.     [R.  pp.  495-6.] 

On  the  issue  of  "transfer  by  operation  of  law"  appel- 
lees' witnesses  advanced  two  theories:  (a)  Security 
deposited  by  a  debtor  passes  to  the  paying  guarantor  by 
"operation  of  law,"  only  if  the  guarantor  occupies  the 
position  of  a  "surety,"  but  not  if  he  is  a  "warrantor." 
[R.  pp.  344;  370,  371.]  The  distinction,  according  to 
the  witnesses,  was  that  a  "surety"  ("Burgchaft")   is  one 
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who  oblig^ates  himself  tu  the  creditor  of  a  third  person 
to  answer  for  the  debt  of  the  hitter;  tliat  a  warrantor 
("guarantie-versprechen")  is  one,  who.  by  an  independ- 
ent contract,  unconditionally  guarantees  a  given  result. 
[R.  i)p.  343:  369,  70.  |  With  respect  to  what  Mandl's 
position  was  said  witnesses  stated  "it  was  not  clear"  but 
admitted  that  the  Bank  in  its  notice  had  designated 
Mandl  by  the  German  word  "Burgschaft"  meaning 
"surety,"  |R.  pi).  346.  7;  41S|.  (b)  the  second  theory 
was  that  only  a  "pledge''  passes  "by  operation  of  law," 
and  that  an  "absolute  assignment"  does  not,  as  the  latter 
requires  an  actual  assignment  to  the  guarantor.  That 
if  the  assignment  of  the  claim  against  Universal  from 
May  to  the  Bank  were  "as  a  pledge"  it  would  have  been 
transferred  to  Mandl,  by  operation  of  law,  when  Mandl 
paid  the  Bank.  |  R.  p.  492 1.  but  that  in  their  opinion 
May's  assignment  to  the  Bank  "was  absolute  upon  its 
face"  and  therefore  to  transfer  it  to  Mandl  the  Bank 
should  have  made  an  actual  assignment.  Said  witnesses 
did  however  admit  the  following;  that  an  assignment  of 
a  claim  to  a  Bank  does  not  need  the  words  "as  security" 
to  nevertheless  be  a  limited  assignment  [R.  pp.  401;  404- 
405;  406;  407];  that  May's  assignment  would  be  inter- 
preted as  having  been  given  "as  security,"  |R.  ]).  411]; 
that  the  "form  of  making  an  assignment  as  a  "pledge" 
or  "as  security"  is  the  same  [R.  pp.  406,  7],  that  a  "claim 
can  be  pledged"  by  an  assignment,  [R.  p.  406].  The  wit- 
ness himself  stated  that  "he"  would  also  add  the  words 
"I  assign  as  a  i)ledge"  or  similar  words  "to  show  the 
real  intent"  and  that  the  reason  for  the  difference  between 
"pledge"  and  "assignment  as  security"'  was  "for  the  out- 
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side  world"  in  that  the  holder  thereof  is  restricted  in  his 
handling  of  pledged  property  [R.  p.  408]  and  the  same 
witness  admitted  that  one  who  has  received  something 
by  "an  assignment  for  security"  is  also  restricted  in  his 
handling  thereof.  [R.  p.  410.] 

Appellees'  witness  Golm,  conceded  that  if  A  (debtor) 
owes  B  (creditor)  and  C  (guarantor)  assigns  to  B, 
"as  security"  a  claim  C  owns  against  X,  that  if  C  were 
a  ''surety"  it  is  a  case  under  Section  774,  but  if  C  was  a 
third  person,  under  no  obligation  to  B,  and  "just  wanted 
to  be  helpful"  (volunteer)  there  would  be  no  transfer 
by  operation  of  law,  because  one  who  puts  up  security 
"without  being  a  surety"  is  not  protected  by  Sec- 
tion 774.  [R.  p.  430.]  Said  Section  774  provides: 
"Insofar  as  the  guarantor  satisfies  a  creditor,  the  claim 
of  the  creditor  against  the  principal  debtor  is  transferred 
to  him,  and  the  transfer  cannot  be  claimed  to  the  detri- 
ment of  the  creditor.  Any  objections  of  the  main  debtor, 
from  a  legal  relation  existing  between  him  and  the  guar- 
antor, are  not  affected." 

To  be  applied  to  Section  774,  per  Section  412,  is  Sec- 
tion 401  stating  among  other  things  that  as  to  transac- 
tions under  Section  774,  that  "with  the  assigned  claim 
the  mortgages  or  liens,  belonging  to  it,  as  well  as  the 
right  arising  out  of  a  security  given  for  it,  are  trans- 
ferred to   the  assignee."    [R.   p.   434.]    (Italics   ours.) 

Notwithstanding  said  code  law,  one  of  appellees'  wit- 
nesses stated  he  based  his  opinion  that  the  transfer  did 
not  occur  by  operation  of  law  on  a  case  in  Germany 
[D's  Ex.  E,  R.  pp.  542-547;  352-3],  and  the  other 
expert  stated  he   relied  greatly  thereon   for   his   opinion. 
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[R.  p.  371.)  Said  witnesses  admitted  however  that  even 
Supreme  Court  decisions  are  not  effective  in  Germany 
to  negate  or  overrule  the  Code  Law.  |R.  p.  468.)  (The 
trial  Court  stated  in  overruling  the  appellants'  objection 
to  the  use  of  said  German  case,  that  that  decision  was  not 
bindinj.^.  ciiui  zcas  only  to  he  itscd  as  the  hasis  for  the 
ivitiiess's  opinion.)     [R.  \).  353.] 

Hic   German  case  so  used   by   appellee's   witnesses   as 
the  basis  for  their  opinion  was  as  follows :  A  debtor  had 
assig^ned  "as  security"  some  shares  of  stock  to  his  cred- 
itor.    A  guarantor  entered  into  a  specific  zvritten  contract 
under  which   the  creditor  agreed   that   as   and   when  the 
guarantor    paid    the    debt,    "the    shares"    "zvcrc    to    be 
assigned"   to   the   latter.     Guarantor,   after   he   had   i)aid 
the  creditor,  evidently  realized  he  had  made  a  bad  bar- 
gain, attempted  to  get  his  money  back  from  the  creditor 
by  advancing  a  spurious  claim   to  the  effect   that   since 
the  written  agreement  was  a  contract  to  "buy"  stock  it 
was  void  u)iless  notarized.     The   Court   cjuickly   rejected 
this    claim    by    distinguishing    tlic    written    contract    of 
"guaranty"  from  one  of  "ja/t*,"  and  lield  that  a  contract 
that  recjuired  a  creditor  to  assign  stock  to  the  guarantor 
upon   payment   of  his  guaranty   obligation   did   not   need 
such    authentication.      77/r    strict    rules    and    formalities 
applicable   to   agreements   to   buy  stock   were   not    appli- 
cable.    The  creditor   in   that   suit,   evidently,   out    of   an 
abundance  of   caution   presented   a    furtlier   argument   to 
the  effect  that  a  written  contract  was  unnecessary  because 
the    transaction    came    under    Section    774,    Civil    Code. 
The  Court  held  that  the  theory  of  transfer  by  operation 
of   law    was   unnecessary,   not   only   because    the    "owner 
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.  .  .  was  ONLY  obligated  by  contract  to  reassign  the 
shares,  it  is  not  permissible  to  apply  directly  Sections 
401,  412,  of  the  Civil  Code,"  but  also  because  Sections 
157  and  242*  of  the  Code  applied  in  that  "the  creditor 
as  owner  by  way  of  security  must  transfer"  to 
the  guarantor  who  "consented  in  advance"  according  to 
contract;  and  also  the  obligation  to  "transfer"  was  a 
"self  evident  consequence  of  the  legal  relation."  ''How- 
ever, in  their  economic  effect,  a  transfer  of  ozvnership 
as  security  and  the  giving  of  a  pledge  are  very  similar 
or  even  coincide."  (Italics  ours.) 

First  appellants  suggest  that  appellee's  witnesses  made 
a  distinction  that  is  not  borne  out  by  the  case.  This  dis- 
tinction was  to  the  effect  that  an  assignment  for  secur- 
ity is  greatly  different  from  an  assignment  as  a  pledge. 
In  answering  a  question  on  the  meaning  of  the  words 
May  used  in  his  assignment  to  the  Bank,  appellee's  wit- 
ness Golm  said,  "It  convinced  me  that  it  was  assigned 
absolutely  as  security.  We  have  this  assignment  as 
security.  But  it  wasn't  a  pledge.  It  is  just  the  opposite 
of  a  pledge."  [R.  p.  401.] 

The  case  used  as  the  basis  for  the  witnesses'  opinion 
however  does  not  make  any  such  distinction.  Quite  the 
contrary,  it  states  that  assignments  as  security  or  a 
pledge  are  practically  the  same  and  ''even  coincide.'' 
This  being  true  we  submit  that  if  in  one  instance  the 
security  passes  by  operation  of  law,  it  does  so  in  the  other 
instance  as  well. 


*[This  section  may  be   found  in   R.  p.  443]  ;    Section   157. 

"Contracts  are  to  be  interpreted  as  good  faith  and  credit  with  due  regard 
to  commercial  usage  required" — Loewy.  "Contracts  shall  be  interpreted 
according  to  the  requirements  of  good  faith,  ordinary  usage  being  taken  into 
consideration" — Chung-Hui     Wang. 
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lt is  further  su^^csted  that  tliis  case  "used  as  the 
basis  of  the  exi^erts'  opinion"  was  applicable  only  to  a 
situation  where  there  was  a  written  contract  to  transfer 
shares  of  stock,  between  individuals,  which,  according 
to  that  case,  re(iuired  rigid  formalities,  whereas  a  transfer 
of  a  claim  (and  the  judgment  based  thereon)  is  not  subject 
to  the  same  formalities,  as  it  admittedly  could  be  trans- 
ferred by  mere  "oral"  assignment. 

Appellants'  witnesses  testified  on  this  question  that 
transactions  in  Germany  between  a  Bank  and  its  cus- 
tomer were  informal,  [R.  pp.  497-8J,  that  such  transfers 
of  securities  were  handled  with  "as  little  formalities  as 
possible,"  [R.  p.  493 J,  and  therefore  said  witness  gave 
his  opinion  that  the  situation  in  the  above  case  was  not 
applicable  to  Bank  transactions  and  did  not  apj^ly  to  the 
transactions  between  the  Bank  and  Mandl.  [R.  p.  493.] 
German  law  requires  that  all  contracts  "shall  be  inter- 
preted according  to  the  requirement  of  good  faith,  ordi- 
nary usage  and  business  usage  being  taken  into  con- 
sideration" per  appellees'  witness.   |  R.  \).  443.] 

Appellants'  evidence  of  the  facts  of  Mandl's  trans- 
action with  the  Bank  was  never  controverted  by  evidence 
of  any  other  facts  nor  did  Djipellees  deny  or  disprove  the 
existence  thereof.  Said  evidence  showed  that  Mandl 
guaranteed  the  obligation  of  another  person  { rather 
than  warranting  a  given  result)  [R.  p.  261),  that  by 
German  Law,  Section  765.  a  person  who  obligates  him- 
self to  a  third  i)arty's  creditor  to  answer  for  the  debtor's 
debt  is  a  surety,  [R.  p.  342],  and  that  the  Bank's  notice 
to  Universal  stated  that  Mandl,  as  "Burgschaft" 
("surety")  paid  the  debt  and  was  therefore  "subrogated" 
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to  the  Bank's  rights  against  Universal.  [R.  pp.  246;  346, 
7;  418],  and  the  claim  against  Universal  was  transferred 
to  Mandl.     [R.  pp.  295-6.] 

Appellants'  testimony  on  the  nature  of  the  assign- 
ment from  May  to  the  Bank  was  to  the  effect  that  in  all 
transactions  the  type  of  the  transaction  and  the  identity 
as  well  as  relationship  of  "parties"  must  be  considered 
in  any  interpretation;  that  there  is  a  difference  between 
an  agreement  betw^een  "two  postmen"  and  an  agreement 
where  a  Bank  is  involved;  that  the  assignment  from 
May  to  the  Bank  would  be  that  "this  is  a  security;  this 
is  a  pledge;  this  would  be  prhna  facie  evidence  because 
of  the  parties  iiwolved."  [R.  p.  532.]  That  the  transfer  to 
the  Bank  was  in  "connection  with  same  transaction."  [R.  p. 
532.]  That  "it  is  999  times  in  a  thousand  that  it  has  to  be  a 
security."  [R.  p.  533.]  This  testimony  as  to  facts  was  never 
rebutted.  Another  witness,  the  Bank's  (then)  attorney, 
testified :  The  assignment  of  the  claim  by  May  to  the  Bank 
was  done  in  the  "usual  way  between  Banks  and  their  cus- 
tomers for  years  and  years,  to  give  security  by  transfer 
of  title  for  debts  instead  of  making  only  a  pledge.  [R. 
p.  490.]  "You  can  give  a  'pledge'  or  make  a  transfer 
of  title,  but  in  fact,  the  intention  of  the  parties  is  only  \o 
make  a  pledge.  It  appears  like  a  transfer  of  title  hut  in 
fact  is  a  pledge."  [R.  p.  491.]  That  under  German 
Law,  regardless  of  what  the  words  themselves  recite, 
'Ht  is  allowed  to  shozv  that  something  what  appears  to  be 
a  transfer  of  title  is,  in  fact,  a  pledge.  But  let  me  add 
that  not  in  one  out  of  hundreds  of  cases  would  there  be 
a  discussion,  because  everybody  knows  that  a  paper  like 
this  is  only  a  so-called  'sicherungsuebereignung'  and 
doesn't  intend  to  be  more  than  a  pledge."     [R.  p.  491.] 
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That  "as  to  my  knu\v!ccl};c  as  Icyal  aik'iscr  to  the  Bank, 
it  is  always  the  meaninj^,  the  intention  of  the  parties,  in 
plecItT^ing:  property  in  the  form  that  transfers  the  title, 
that  after  payment  of  tlie  debt  there  shall  be  as  little 
formalities  as  possible."  If  May  had  paid  this  debt  him- 
self the  Bank  would  never  have  liad  to  reassign — may- 
be it  wouUi  tear  up  or  (jive  back  the  original  assignment, 
but  it  zi'ould  nez'cr  be  iiecessary  to  uuike  a  reassignment. 
\\\.  pp.  493-4.]  That  in  this  case,  because  a  Bank  is 
involved,  because  the  intention  of  the  parties  was  clear, 
there  was  an  assignment  by  operation  of  law,  and  an 
actual  assignment  was  unnecessary,  but  the  notice  from 
the  Bank  to  Universal  "now  stands  as  an  assignment, 
although  it  is  superfluous  as  an  assignment."  [R.  p. 
494.] 

Further  said  finding  \TI  is  contrary  to  the  evidence  in 
that  there  was  uncontroverted  evidence  of  an  actual  for- 
mal written  assignment  of  the  clai)n  and  judgment  from 
the  Bank  to  Mandi.  |  K.  pp.  264-270.]  It  is  further 
contrary  to  the  evidence  of  the  notice  itself.  [R.  i)p.  245, 
295.]  Although  the  effect  of  this  notice  under  German 
Law  was  disputed  by  the  experts,  there  is  no  doubt  that 
under  American  Law  said  notice  is  a  valid  assigmment  in 
that  the  Bank  directed  Universal  to  pay  Mandl,  and  that 
the  judgment  could  be  satisfied  only  by  payment  to  him. 
Said  notice  was  directed  to  Universal  at  Nczc  York, 
U.S.A.,  and  thereby  fixed  the  place  of  performance  at 
the  debtor's  residence.  The  notice  further  shows  that 
Mandl  was  a  non-resident  of  Germany. 

3.     Certain    "findings    of    fact"    as    hereinafter    desig- 
nated   are    not    sufticient   either    in    form    or    content    to 
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legally  constitute  true  findings  of  fact,  and  are  in  reality 
mere  naked  conclusions  of  law,  leaving  it  doubtful  what 
particular  facts  therein  referred  to  were  established. 

The  findings  objected  to  are  those  portions  of  IV  as 
set  out  under  Specification  2D,  and  all  of  Finding  V  [R. 
p.  37]  and  all  of  Finding  No.  VII  [R.  p.  38.] 

An  examination  of  the  portion  of  Finding  IV  objected 
to  disclose  that  it  is  not  a  finding  of  the  ultimate  facts, 
and  merely  purports  to  draw  a  conclusion  of  the  facts 
found  in  the  first  portion  of  said  Finding  IV  relating 
to  the  Declaratory  Decree.  The  statements  therein  that 
the  Decree  "was  not  evidence  against  defendants  herein" 
that  it  was  not  conclusive  or  binding  on  them  or  had  no 
effect  upon  their  rights  are  all  naked  conclusions. 

A  further  objection  to  said  Finding  IV  is  that  the 
statement  that  the  Decree  was  "not  evidence  against 
defendants"  is  a  question  of  law  and  not  a  question  of 
fact.  Therefore  as  such  it  has  no  proper  place  in  findings 
of  fact. 

Said  portion  of  Finding  IV  is  further  erroneous  in 
that  it  applies  the  law  of  Germany,  instead  of  the  Ameri- 
can law,  in  determining  the  evidentiary  value  and  effect 
of  the  final  declaratory  decree.  Under  the  applicable 
American  law  said  decree  is  evidence  for  the  plaintiffs 
and  against  the  defendant  (appellant)  herein. 

Finding  No.  V,  stating  that  Joe  May  did  not  acquire 
or  succeed  to  the  ownership  of  the  Judgment,  again 
merely  states  a  conclusion  of  law  purporting  to  state  the 
legal  effect  of  various  transactions.  Further  said  "find- 
ing" in  the  last  sentence  thereof  states  that  certain  facts 
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upon  whicli  succession  is  claimed  tail  to  transfer  the 
judgment,  but  nowhere  in  said  or  any  findings  is  there 
any  definite  reference  to  these  facts,  nor  any  description 
thereof,  nor  any  finding  as  to  tlieir  existence.  Therefore 
said  "tinding"  is  too  indefinite  to  be  of  any  avail  herein. 

Finding  No.  \'II  recites  that  "none  of  the  transactions 
had"  between  or  among  Joe  May  .  .  .  the  Bank  .  .  . 
and  .  .  .  Mandl  had  the  effect  of  transferring  or 
vesting  in  .  .  .  Mandl  .  .  .  the  judgment  .  .  . 
of  the  claim.  .  .  .  The  court's  "finding"  further  stated 
that  the  "facts"  ...  did  not  "have  the  effect"  under  Ger- 
man Law  of  transferring  or  vesting  in  .  .  .  Mandl 
any  i)art  of  the  Bank's  interest  in  the  judgment  or  claim. 

It  is  self-evident  that  these  statements  are  not  findings 
of  ultimate  facts  but  are  mere  naked  conclusions  of  law 
particularly  insofar  as  they  state  the  effect  of  the  facts 
rather  than  stating  what  the  facts  were.  Further  it  is 
obvious  that  the  court  drew  legal  conclusions  from  some 
facts,  but  fails  to  find  or  state  what  those  facts  were. 
The  first  jxjrtion  refers  to  "transactions,"  the  second 
part  refers  to  "facts  as  a  result  (if  which"  certain  claims 
are  made,  yet  neither  portion  definitely  refers  to  either 
what  those  "transactions"  or  "facts"  were,  nor  describes 
them,  nor  their  existence.  Therefore  and  further,  said 
"finding"  is  too  indefinite  and  vague  to  support  the 
judgment. 

4.  The  Conclusions  of  Law.  fR.  p.  39] .  are,  and 
each  of  them  is,  clearly  erroneous  in  the  following  par- 
ticulars : 

Conclusion  of  Law  No.  1.  [R.  p.  39],  to  the  eflfect  that 
"Neither  plaintiff  or  any  of  their  jiredecessors  in  interest 
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(other  than  Mayfilm  A.G.)  had  or  have  any  right,  title 
or  interest  in  or  to  the  judgment  sued  upon,  or  in  and  to 
any  part  of  the  claim  upon  which  said  judgment  was 
based,"  and  Conclusion  of  Law  No.  2,  [R.  p.  39]  to  the 
effect  that  "plaintiffs  are  not  entitled  to  enforce  said 
judgment"  and  Conclusion  of  Law  No.  3,  [R.  p.  39], 
to  the  effect  that  "defendant  is  entitled  to  judgment, 
that  plaintiffs  take  nothing  and  that  defendant  recover 
its  costs"  are,  and  each  of  them  is  clearly  erroneous  in 
that  the  same  are  (a)  contrary  to  the  evidence;  (b)  not 
supported  by  the  evidence;  and  (c)  contrary  to  law. 

The  evidence  hereinbefore  set  forth,  under  Specifica- 
tion No.  2  shows  that  Mayfilm  Corp.,  no  longer  was  or  is 
the  owner  of  the  judgment  sued  upon,  or  the  claim  upon 
which  it  is  based;  that  the  same  was  transferred  from 
Mayfilm  Corp.  to  Joe  May  firstly  by  purchase  and  assign- 
ment, and  most  certainly  by  the  declaratory  Decree;  that 
the  same  was  assigned  by  May  to  the  Bank  and  by  the 
Bank  to  Mandl,  and  by  Mandl  to  the  Union  Bank  and 
by  the  Union  Bank  to  the  plaintiffs.      (Appellants.) 

Said  conclusions  are  and  each  of  them  is  contrary  to 
law  in  that  they,  and  each  of  them,  erroneously  fail  and 
refuse  to  give  any  legal  effect  to  the  declaratory  Decree 
as  evidence  in  this  case;  erroneously  fail  and  refuse  to 
give  any  legal  effect  to  the  actual  assignment  from  the 
Bank  to  Mandl;  erroneously  fail  and  refuse  to  give  any 
legal  effect  to  the  "notice"  from  the  Bank  to  Universal 
as  an  equitable  assignment  under  American  Law,  or  any 
effect  under  German  Law;  erroneously  interprets  the 
German  Code  Law;  fails  and  refuses  to  give  any  legal 
effect  to  the  assignment  from  Mandl  to  the  Union  Bank 
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or  from  the  Union  Bank  to  the  plaintiffs;  and  lastly  under 
the  cz'idcncc  in  this  case,  and  the  law,  the  plaintiffs  are 
entitled  tu  judgment  against  the  defendant. 

5.  The  judgment  herein  is  contrary  to  and  is  not  sup- 
ported by  the  evidence. 

Since  the  basis  of  Appellants  objections  hereunder  are 
the  same  as  those  set  out  under  Specification  No.  2  ref- 
erence is  hereby  made  thereto,  and  incorporated  here- 
inunder. 

6.  The  judgment  lierein  is  contrary  to  law  in  that 
the  Court: 

(a)  Erroneously  held  that  the  Decree  constituted  no 
evidence     for     ap^x^llants     against     the     appellee.     (Said 

Decree,  by  law,  was  prhna  facie  evidence  of  muniment 
or  link  in  the  chain  of  or  foundation  of  title  and  in  the 
absence  of  evidence  to  the  contrary  (of  which  there  was 
none),  is  conclusive  on  the  defendant  on  the  (question  of 
ownership  as  between  the  parties  who  litigated  that 
question.) 

(b)  Erroneously  fails  to  hold  that  there  was  an 
actual  assignment  from  the  Bank  to  Mandl,  or  that  there 
was  an  assignment  by  operation  of  law. 

(c)  Erroneously  held  that  the  Kammergericht 
"Grounds  for  Decision"  was  res  adjudicata  against  appel- 
lants upon  the  question  of  ownership  of  the  judgment 
sued  upon. 

(d)  Erroneously  held  that  neither  the  appellants  nor 
any  of  their  predecessors  in  interest,  other  than  May  film 
Corp.  have  or  had  any  title  or  interest  in  and  to  the  judg- 
ment sued  upon,  or  in  or  to  the  claim  u\)(m  which  it  is 
based. 
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(e)  Erroneously  failed  to  render  judgment  in  appel- 
lants' favor  for  $24,33776. 

7.  The  Court  erred  in  restricting  the  determination 
of  Mandl's  rights  with  respect  to  the  assignment  from  the 
Bank  to  Mandl  to  that  alleged  in  the  pleadings,  to-wit: 
that  of  "operation  of  law"  only.  [Court's  opinion,  R.  pp. 
32-33,  also  R.  pp.  402-3.]  Evidence  received  developed 
the  fact  that  there  was  an  actual  assignment.  It  there- 
fore became  incumbent  upon  the  Court  to  make  findings 
of  fact  and  conclusions  of  law  on  the  issue  thereby 
created. 

This  issue  of  actual  assignment  was  first  raised  by 
appellees  by  adducing  testimony  to  the  effect  that  the 
notice  itself,  in  their  experts'  opinion,  was  not  effective 
as  a  transfer  or  assignment  of  the  claim  to  Mandl.  [R. 
pp.  348,  9.]  Appellants  were  permitted  without  objection 
to  meet  this  issue,  [R.  p.  494],  and  in  fact  said  issue  was 
further  developed  by  the  Court  itself  through  its  own 
interrogations  thereon.  [R.  pp.  495,  96.]  In  addition  to 
the  above  appellants  introduced  the  uncontradicted  state- 
ment of  Mandl  that  there  was  an  actual  assignment  made. 
[R.  pp.  264;  269-70.]  No  findings  were  made  in  respect 
to  this  issue. 

8.  The  Court  erred  in  denying  appellants'  motion  for 
a  new  trial. 

Said  motion  is  set  out  on  R.  pp.  42  to  61,  incL,  and  the 
aflfidavits  in  support  thereof  are  at  R.  pp.  61  to  77;  affi- 
davits in  opposition  thereto  are  on  R.  pp.  78  to  83,  incl., 
and  the  ruling  thereon  at  R.  p.  90. 
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ARGUMENT.  POINTS  AND  AUTHORITIES. 

I. 

The  Court  Erred  in  Admitting  Opinion  Evidence  At- 
tempting to  Show  the  German  Declaratory  Decree 
Was  Erroneous.     (  Spccificatiun  1.) 

The  Court's  attention  is  directed  to  two  outstanding 
initial  facts:  Firstly.  Universal,  in  the  case  at  bar,  was 
the  original  judgment  debtor  in  the  German  case  in  which 
was  rendered  the  judgment  sued  ujMjn.  Neither  in  that 
action,  or  the  present  one  did  it  have,  or  claim  any  rights 
to  the  ownership  of  the  claim  or  to  the  judgment.  Sec- 
ondly, the  declaratory  Decree  was  rendered  in  a  subse- 
quent action  to  (Icterniinc  the  ownership  of  the  judgment. 
The  parties  were  the  only  two  possible  claimants  thereto, 
to-wit:  the  Mayfilm  Corp.  (the  original  judgment  cred- 
itor) and  the  liank,  which  claimed  under  an  assignment 
from  May.  who  had  purchased  the  claim  from  Mayfilm 
Corp.  Tlie  primary  (luestion,  in  the  declaratory  action, 
on  the  issue  of  ownershij),  was  whether  those  various 
assets  admittedly  sold  to  May  by  the  Mayfilm  Corp. 
included  the  original  claim  against  Universal.  The  Court 
therein  determined  that  the  claim  was  so  included.  Thus, 
said  decree  merely  determined  zcho  tlic  judgment  cred- 
itor was,  and  did  not  decide  any  issue  or  any  point  which 
directly  or  indirectly  prejudiced  any  "rights"  of  the  judg- 
ment debtor. 

The  appellee's  objection  to  the  Decree,  as  disclosed  in 
their  answer,  was  that  the  same  was  not  binding  \.\\ior\ 
appellee  as  it  had  not  been  a  party  to  that  action,  and 
had  no  knowledge  thereof.     [R.  pp.  1^.  20.] 
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Appellee  sought  to  prove  by  opinion  evidence  that  the 
facts  upon  which  the  decree  was  based,  were  insufficient 
(under  German  law)  to  support  said  Decree,  and  because 
appellee  was  not  a  party  to  that  action,  it  claimed  the 
right  to  attempt  to  show  that  said  Decree  was  erroneous. 

Such  evidence  was  not  admissible  to  impeach  the 
Decree.  It  attempted  to  re-examine  the  facts,  and  to 
re-construe  and  re-litigate  them,  and  thereby  show  that 
the  legal  effect  thereof  was  different  than  that  decreed  by 
the  German  Court.  In  short,  it  attempted  to  show  that 
the  final  Decree  in  that  action  was  "erroneous." 

It  is  well  established  that  strangers  to  a  judgment — 
that  is  persons  who  are  not  parties  or  privies — though 
not  bound  by  it  operating  as  res  adjudicata — neverthe- 
less cannot  attack  it  collaterally.  The  exception  to  this 
rule  is  not  material  here,  as  it  provides  that  strangers 
may  attack  judgments  in  a  limited  manner,  only  if  they 
had  existing  rights  that  were  prejudicially  affected  there- 
by. This  rule  is  stated  in  15  Cal.  Jur.  55,  par.  142.; 
Bennett  v.  Wilson,  133  Cal.  379,  65  Pac.  880;  Math- 
eufs  V.  Hensen,  124  N.  W.  1116,  at  1119;  19  N.  D.  692; 
Nankivel  v.  Omak,  etc.,  197  N.  Y.  S.  467,  at  470,  203 
A.  Div.  740;  Cooke  v.  First  Natl.  Bank,  236  Pac.  883, 
110  Okla.  Ill,  at  886;  Abhington  v.  Townsend,  197 
S.  W.  253,  271  Mo.  602;  McEven  v.  Sterling  Bank,  5 
S.  W.  (2d)  702,  at  707;  34  C.  J.  526  and  527;  Freeman, 
Judgments,  Vol.  1,  pp.  636-39. 

In  Hunt  V.  Loucks,  38  Cal.  372,  at  page  382,  the  Court 
in  comparing  executions  to  judgments,  said  in  reference 
to  the  "erroneousness"  thereof  that  "it  cannot  be 
brought  into  question  even  by  a  party  to  it,  much  less,  as 


in  this  case  by  a  stranj^cr.  Even  directly  it  cannot  be 
attacked  by  a  stranjjfer  for  it  does  not  lie  in  the  mouth, 
of  A  to  say.  by  it.  I>  lias  been  made  to  i)ay  too  much 
money,  and  therefore  all  proceedinj^s  under  it  are  null 
and  void.  That  is  a  (|uestion  that  concerns  B  only,  and 
if  he  is  content,  A  cannot  complain." 

In  Bennett  z:  Wilson,  suf^ni  133.  Cal.  379.  at  384, 
the  Court  approving  Freeman  on  Judgments  states:  "The 
l)arties  to  an  action  *  *  ♦  and  all  persons,  who.  though 
not  parties  thereto,  are  not  prejudiced  by  the  judgment 
when  rendered,  will  nut  be  permitted  to  assail  or  avoid 
it  in  any  collateral  proceeding  for  error  or  irregularity, 
unless  it  was  such  as  left  the  Court  without  jurisdiction, 
and  the  judgment  absolutely  void  as  between  the  parties 
thereto."  Generally,  regarding  judgments,  "they  cannot 
be  impeached  otherwise  than  by  the  record  itself,  or  where 
lack  of  jurisdiction  appears  on  the  face  of  the  record." 

In  34  Corpus  Juris,  526,  27,  citing  Agourc  v.  Peck, 
17  Cal.  App.  759  (121  Tac.  70()),  in  discussing  the  rule 
concerning  collateral  attacks  on  judgment  by  a  stranger, 
states  that  with  respect  to  the  judgment  "he  cannot  object 
to  it  on  account  of  mere  errors  or  irregularities  or  for 
any  matter  which  might  have  been  set  uj)  in  defense  to 
the  original  action."  The  above  case  further  states: 
"However  erroneously  the  Court  may  have  acted  in  the 
premises,  it  being  within  its  jurisdiction  to  make  the 
order,  its  order  is  not  absolutely  void.  {Rozve  v.  Blake, 
112  Cal.  644,  44  Pac.  1084.)  In  a  collateral  action,  it 
cannot  be  brought  in  question,  even  by  a  party  to  it,  much 
less,  as  in  this  case,  by  a  stranger  to  it.  {Hunt  v.  Loucks, 
38  Cal.  3H2,  99  Am.  Dec.  404.)" 
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The  Courts  of  late  have  gone  even  further  to  hold  thai 
a  judgment  void  on  its  face  which  parties  and  their  privies 
could  always  attack  collaterally  that  "as  to  strangers 
*  *  *  a  different  rule  obtains.  They  may  attack  a 
void  judgment  only  when,  if  the  judgment  were  given 
full  effect,  some  right  in  them  would  be  affected  by  its 
enforcement."  (Authorities  cited)  Mitcliell  v.  Auto,  etc., 
19  Cal.  (2d)  1,  at  page  7,  (118  Pac.  (2d)  815.) 

It  is  also  well  established  that  where  a  debtor  admit- 
tedly owes  moneys  to  one  of  two  claimants,  and  the 
claimants  litigate  their  respective  rights  in  the  owner- 
ship of  the  moneys  so  owed  between  themselves,  the 
judgment  in  that  action  zvhich  determines  the  rights  of 
the  claimants  is  conclusive  upon  the  debtor  in  an  action 
by  the  successful  claimant  against  the  debtor  and  may 
not  be  relitigated  by  him,  and  he  is  conclusively  bound 
thereby,  notwithstanding  that  said  debtor  was  not  a 
party  to  that  action.  {Perkins  v.  Benguet  Cons.  Mining 
Co.,)  55  Cal.  App.  (2d)  720;  132  Pac.  (2d)  70. 

The  California  Appellate  Court,  in  this  case  considered 
many  issues  that  are  paralleled  in  the  case  at  bar, 
Perkins  v.  Benguet  Cons.  Mining  Co.,  was  decided  Nov. 
30,  1942,  [Appendix  pp.  4-10].  In  this  case  cited  the  plain- 
tiff, Mrs.  Perkins,  was  attempting  to  collect  from  the 
defendant  corporation  dividends  on  stock  of  the  defend- 
ant corporation.  The  question  of  ownership  of  said  stock 
had  been  previously  in  litigation  in  the  New  York  Courts 
where  it  was  finally  decided  that  Mrs.  Perkins  and  not 
her  husband,  Mr.  Perkins,  was  the  owner  of  the  stock 
and  entitled  to  the  dividends.  Mrs.  Perkins  demanded 
the    dividends    from    the    defendant    corporation    and    it 


—42— 

refused  to  pay.  The  corporation  claimed  in  its  defense 
that  Mr.  Perkins  was  entitled  to  the  dividends  as  the 
owner  of  said  stock,  and  not   Mrs.   Perkins, 

In  that  trial  Mrs.  Perkins  introduced  as  the  only 
cindcncc  of  her  title,  tlic  judgment  roll  of  the  New  York 
case.  That  New  York  judj^nient  roll  disclosed  that  Mrs. 
Perkins  and  Mr.  Perkins  were  the  only  parties;  that  the 
dispute  was  over  the  ownership  of  the  stock;  that  the 
corporation  was  not  a  party  thereto.  The  New  York 
judgment  was  that  Mrs.  Perkins  and  not  Mr.  Perkins 
was  the  owner  of  the  stock,  and  therefore  she  was  entitled 
to  the  dividends  thereon. 

In  the  trial  of  the  California  case  the  plaintiff,  Mrs. 
Perkins,  "offered  no  cindcncc  of  her  title  to  the  dividends 
except  the  judgment  roll  of  the  New  York  action."  The 
defendant  corporation  objected  to  this  evidence,  and  the 
objection  was  overruled,  and  the  New  York  judgment 
"ivas  admitted  as  competent  and  conclusive  cz'idence  of 
plaintiff's  title."  The  corporation  next  made  an  offer  of 
proof  tlie  effect  of  which  was  to  show  title  to  the  stock 
in  Mr.  Perkins  and  that  the  New  York  judj^ment  was 
erroneous.  In  sustaining  objections  to  such  offer,  the 
trial  Court  ruled  "that  the  New  York  judgment  and 
every  finding  upon  which  it  rests  was  conclusive  against 
defendant  (corporation)  with  resi)ect  to  everything  there 
adjudicated,  i.e.,  res  adjudicata  in  the  same  Zi>ay  as  if 
defendant  (corporation)  had  been  a  party  to  the  Neiv 
York  action." 

In  the  Appellate  Court's  opinion  it  was  stated  that 
"tlie  basic  contention  of  defendant  ( corporation )  is  that 
the  judgment  of  the  New  York  Court  is  not  binding  on 


it  because,  *  *  "^  it  zvas  not  a  party  or  a  privy  to  a 
party  to  that  action."  Further,  several  times  in  the 
Appellate  Court's  opinion  special  reference  is  made  to 
the  fact  that  the  defendant  corporation  claimed  no  inter- 
est for  itself  in  the  ownership  of  the  stock.  The  cor- 
poration insisted  that  the  stock  really  belonged  to  Mr. 
Perkins  and  claimed  the  right  to  prove  that  the  New 
York  judgment  was  erroneous.  In  answer  to  these  con- 
tentions the  Appellate  Court  stated  that  in  New  York 
*'Mr.  Perkins  had  litigated  the  exact  question  that  defend- 
ant corporation  seeks  to  litigate  here."  The  question 
thus  presented  to  the  California  Court  was  "whether 
defendant  corporation  should  not  be  permitted  to  litigate 
those  identical  issues  in  California,  or  whether  it  is  con- 
clusively bound  by  the  New  York  judgment  under  the 
doctrine  of  res  adjudicata."  The  Appellate  Court  ruled 
that  the  doctrine  of  res  adjudicata  applied;  that  "the 
New  York  judgment  bound  the  defendant  corporation 
even  though  it  was  not  a  party  thereto."  The  Court 
reasoned  that  the  defendant  corporation  claimed  no  title 
to  stock  in  itself;  it  was  obligated  to  perform  to  Mrs. 
Perkins;  that  its  "right  to  attack  the  New  York  judg- 
ment was  no  greater  than  Mr.  Perkins'  right  to  do  so" 
and  he  was  conclusively  bound  by  the  New  York  judg- 
ment. That  since  the  corporation  claimed  no  interest  in 
the  fund  itself  and  was  in  the  nature  of  a  bailee  of  the 
funds  thereof  "every  principal  of  reason,  fairness,  jus- 
tice and  equity  compels  the  conclusion  that  it  should  be 
bound  by  a  final  judgment  betzveen  the  tzvo  disputing 
claimants." 
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If  in  the  foregoing  case  we  substitute  the  name  of 
appellants  herein  for  "Mrs.  Perkins,"  the  name  of  Uni- 
versal for  the  "Mining  Co.,"  the  Maytilm  Corp.  for  "Mr. 
Perkins"  and  call  the  stock  dividends  the  "judgment  claim 
against  Universal"  and  designate  the  New  York  judg- 
ment as  the  "Declaration  Decree"  we  have  the  case  at 
bar.  Tlic  cliief  differences  arc  threefold:  in  the  case 
cited  the  California  trial  Court  did  not  allow  the  defend- 
ant to  attack  the  New  York  judgment  (Decree)  by  try- 
ing to  show  "in  the  oi)inion  of  experts"  that  it  was  erro- 
neous, whereas  the  trial  Court  in  the  case  at  bar  per- 
mitted it  to  be  done.  Secondly,  that  in  the  cited  case, 
the  judgment  roll  was  compctcni  evidence  of  title  in  Mrs. 
Perkins,  whereas  in  the  case  at  bar  the  trial  Court  held 
that  the  Decree  was  in  no  way  binding  or  conclusive  on 
Universal  and  constitued  no  evidence  of  title. 

In  Hughes  v.  United  Pipe  Lines,  119  N.  Y.  423,  23 
N.  E.  1042  and  Commercial  Nat.  Bank  v.  Allaivay,  207 
Iowa  419,  223  N.  W.  167,  the  same  rule  announced  in 
the  Perkins  case  was  enunciated  and  applied.  Extensive 
quotations  from  each  of  said  cases  are  found  on  pp.  749- 
52  of  the  Perkins  case.      [See  Appendix  pp.  8-10.] 

The  prejudicial  effect  of  the  trial  Court's  error  that 
permitted  appellee  to  re-examine  the  Decree  is  forcibly 
emphasized  upon  examining  the  portions  of  Findings 
Nos.  ill  and  IV  as  designated  under  Specification  2  and 
all  of  Finding  No.  V.  These  findings  are  clearly  based 
upon  the  incompetent  expert  testimony  that  sought  to 
collaterally  attack  the  Decree. 

It  is  well  established  that  "if  a  judge  in  finding  facts 
falls  into  error  by  basing  his  conclusions  upon  inadmis- 
sible evidence,  such  an  action  constitutes  sufticient  grounds 
for  reversal  of  the  judgment  on  ai)peal."  Pishbauyh  v. 
Fishbamjh,  (15  Cal.  (2d)  445  at  457). 


—45— 

11. 

The  Judgment  Herein  Is  Based  Upon  Findings  of 
Fact,  Which,  in  Material  Matters  Are  Not  Sus- 
tained by  the  Evidence,  and  Are  Contrary  There- 
to.    (Specification  2.) 

A.  The  parts  of  Findings  No.  Ill  and  IV  as  desig- 
nated in  Specification  2A  and  2D,  and  all  of  Finding  No. 
V  (Specification  2B)  are  so  interrelated  that  they  may 
be  treated  together.  In  effect  they  find  that  (a)  the 
Declaratory  Decree  was  not  and  is  not  evidence  against 
appellees,  and  (b)  was  not  binding  upon  appellees;  (c) 
that  the  judgment  or  claim  sued  upon,  notwithstanding 
said  Decree,  was  still  the  property  of  Mayfilm  Corp.  and 
that  Joe  May  did  not  succeed  to  the  ownership  of  the 
judgment,  and  (d)  by  German  law  the  judgment  is  still 
enforceable  against  Universal  by  Mayfilm  Corp.  The 
argument  will  follow  the  order  of  the  above  points. 

The  evidence  discloses  that  both  parties  to  this  action 
are  in  accord  on  certain  results  claimed  for  the  Decree, 
to  wit:  that  under  German  law  it  held  Joe  May  (Bank's 
assignor)  "was"  the  owner  of  the  claim  and  that  his 
assignment  to  the  Bank  was  valid;  that  the  decree  estab- 
lished the  law  as  between  the  Bank  and  Mayfilm;  that 
the  Bank  and  not  Mayfilm  was  the  owner  of  the  claim 
and  judgment;  that  the  Decree  was  final  and  conclusive 
upon  the  parties  to  that  action,  i.  e.,  the  Bank  and 
Mayfilm. 

It  is  further  undisputed  that  Universal  claimed  no 
interest  in  the  ownership  of  the  judgment  or  claim;  and 
was  in  effect  a  mere  "bailee"  of  a  fund,  and  admittedly 
owed  the  moneys  claimed. 

The  Decree  itself  recites  that  Joe  May  had  purchased 
among  other  assets,  said  claim  from  Mayfilm,  and  that 
the  latter  had  actually  assigned  the  same  to  said  May. 
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The  evidentiary  value  or  effect  of  said  Decree  in  the 
case  at  bar  must  be  determined  by  tlie  law  of  the  forum, 
to  wit:  CaHfornia.  CaHfornia  Code  of  Civil  Procedure 
Sec.  1915. 

Sayles  v.  Peters,  11  Gal.  Api).  (2d),  401  at  407,  (54 
Pac.  (2d)  94) 

cites  with  approval  78  A.  L.  R.  884  the  rule  thus:  "Gen- 
erally, (jucstions  of  evidence  as,  for  instance,  its  admissi- 
bility, sufficiency,  etc.,  are  regarded  as  purely  questions  of 
remedy  to  be  governed  by  the  law  of  the  forum  .  .  ." 
The  court  states  the  above  rule  is  supported  by  a  long  list 
of  authorities.  See  also  15  C.  J.  S.  955,  Par.  221; 
Beale,  Conflict  of  Laws,  Vol.  3,  p.  1614,  Sec.  597.1. 

It  is  the  established  rule  to  which  California  is  no 
exception  that:  While  a  judgment  is  res  ad  judicata  and 
binding  only  between  the  parties  and  their  privies,  never- 
theless there  is  an  exception  to  the  rule  universally  recog- 
nized, which  sustains  their  admissibility  in  evidence  and 
constitutes  prima  facie  evidence  for  certain  jnirposes 
against  third  persons,  zvho  are  neither  parties  nor  priines 
thereto,  even  though  it  be  only  judgment  in  personar.i. 
This  exception  is  that  the  judgment  rendered  in  an  action 
involving  title  to  property,  and  in  which  it  is  determined 
that  the  title  is  in  one  of  the  parties  to  the  action,  Is 
admissible  in  evidence  in  behalf  of  the  party  claiming 
under  the  judgment  and  subsequently  asserting  a  claim 
to  the  property  affected  by  it,  as  the  foundation  of,  or  as 
an  introductory  fact  to,  or  as  a  link  in  his  chain  of  title. 
(Chapman  v.  Moore  151.  Cal.  509  at  515-6  (91  Pac. 
324).)     [See  Appendix  pj).  1-3.] 

See,  al.so:  Title  Insurance  Co.  v.  U.  S.  F.  &  G.  Co.  (8 
Pac.  (2d)  912),  121  Cal.  App.  7i  {76-77)  (See  Appendix 
pp.  3-4);  Scott  V.  Warden,  111  Cal.  App.  597,  at  593-4 
(296  Pac.  95):  15  Cal.  Jur.  184;  Cal.  Code  Civil  Proce- 
dure, Sec.  1851;  Ellszvorth  v.  Bradford,  186  Cal.  316,  at 


325  (199  Pac.  335)  ;  Barr  v.  Gratzs  Exeaitors,  4  Whea- 
ton  213,  4  Law.  Ed.  533  (see  annotation  in  respect  to 
aforesaid  rule  following  this  case  in  4  Law.  Ed.  at  p.  852. 
This  case  is  cited  with  quotations  from  it,  in  Chapman  v. 
Moore,  supra);  Mathews  v.  Hanson,  124  N.  W.  1116- 
1118,  19  N.  D.  692;  Campbell  v.  McLaughlin,  270  S.  W. 
257  (259-60)  (Tex.  Civ.  App.);  Railroad  Equipment  Co. 
V.  Blair,  145  N.  Y.  607,  39  N.  E.  962;  W.  T.  Carter  & 
Bros.  V.  Rohden,  72  S.  W.  (2d)  620-625  (Tex.  Civ. 
App.);  Fuller  v  Mohawk  Fire  Ins.  Co.,  245  N.  W.  617 
(618),  187  Minn.  447;  Harwich  v.  Hook,  8  Ga.  354,  at 
358-9;  Baten  v.  Kirhy  Lumber  Co.,  103  Fed.  (2d)  272,  at 
274;  Minn.  Debenture  Co.  v.  Johnson,  102  N.  W.  381-382, 
94  Minn.  150;  Cameron  v.  Cuffee,  144  S.  W.  1024-1028 
(Tex.  Civ.  App.);  Virginia  etc.  v.  Charles,  251  Fed.  83, 
at  115;  MacMillan  v.  Walker,  93  Pac.  520,  48  Wash.  342; 
Owens  V.  N.  Y.  etc.  Co.,  45  S.  W.  601  (603)  (Tex.  Civ. 
App.) ;  Black  on  Judgments,  Vol.  2  (2d  Ed.),  p.  921,  par. 
607;  34  C./.  1054. 

In  such  an  action  the  judgment  which  determines  that 
one  of  the  parties  has  a  right  or  title  superior  to  that  of 
the  other  party,  has  the  effect  of  an  involuntary  transfer 
from  the  unsuccessful  party  to  the  other.  Restatement  of 
the  Law,  Judgments,  p.  524,  par.  110;  also  p.  502,  par. 
104d;  Title  Insurance  Co.  v.  United  States  F.  &  G.  Co., 
supra;  Chapman  v.  Moore,  supra;  Scott  v.  Warden,  supra, 
and  other  cases  cited  supra. 

This  rule  applies  ahke  to  questions  of  title  to  either  real 
or  personal  property. 

Ry.  Equip.  Co.  v.  Blair,  supra  (involving  title  to  freight 
cars) ;  Hardzvlck  v.  Hook,  supra,  involving  title  to  a  slave; 
Perkins  v.  Benguet  etc.,  55  Cal.  App.  (2d)  720  (132  Pac. 
(2d)  70),  involving  ownership  of  stock  and  dividends, 
heretofore  cited  at  length  under  argument  on  Specification 
1,  and  in  Appendix  at  pages  4-10. 


//  is  nozv  zvcll  established  that  a  judgment  determiiting 
that  one  of  two  claimants  is  the  oivncr  of  a  claim  against 
a  debtor  is  res  ad  judicata  and  conclusive  against  the  debtor 
in  a  later  action  brought  by  the  successful  claimant  to 
enforce  payment  of  said  claim,  notivithstanding  that  the 
debtor  zi.>as  not  a  party  to  the  former  action  between  the 
claimants.  Perkins  v.  Benguet,  55  Cal.  App.  (2d)  720. 
This  case  has  been  set  out  at  lenj^th  hereinbefore  in  our 
argument,  under  Point  I.  Hughes  v.  United  Pipe  Line 
Co.,  119  N.  Y.  423,  23  N.  E.  1042;  Commercial  National 
Bank  z>.  Allaivay,  207  Iowa  419.  223  N.  W.  167. 

Said  findings  in  view  of  the  rules  hereinabove  stated 
are  contrary  to  the  evidence  in  that  the  Decree  determined 
that  the  Mayfihii  Corp.  was  not  the  owner  of  the  claim 
against  Universal;  that  Joe  May  was  the  owner;  that  his 
assignment  to  the  Bank  was  valid  and  that  the  latter  suc- 
ceeded to  the  ownership  thereof  as  assignee  of  said  May. 
The  judgment  roll  supporting  the  Decree  refers  to  the 
enjoining  of  Mayfilm  Corp.  from  enforcing  the  judgment 
against  Universal.  The  restraining  order  was  granted 
upon  Joe  May's  motion.  [R.  p.  210.]  The  court  should 
have  made  its  findings  in  accord  with  the  Decree. 

According  to  the  rule  announced  in  the  foregoing  cases 
the  Decree  was  entitled  to  be  given  full  evidentiary  value. 
Had  the  trial  court  done  so,  the  opinion  evidence  of  the 
experts  would  not  only  have  been  inadmissible,  but  if 
admitted  would  have  to  be  considered  futile  and  inefifective 
to  overcome  the  Decree.  It  is  therefore  conclusive  as  a 
matter  of  law  that  there  is  no  evidence  sufficient  to  support 
the  findings  complained  of.  Further,  had  the  court  given 
proper  evidentiary  value  to  the  Decree  it  would  have  been 
compelled  to  find  that  Mayfilm  Corp.  was  not  the  owner 
of  the  judgment  and  therefore  could  not  lawfully  en- 
force it. 
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B.  Finding  No.  VI  [R.  pp.  37-8]  is  erroneous  as  it  is 
not  supported  by  the  evidence  and  is  contrary  thereto. 

This  finding-  recites  that  the  Appeal  Court  (Kammerg- 
ericht)  "found"  that  the  claim  against  Universal  had  not 
been  transferred  to  Joe  May.  The  trial  court  concludes 
therefrom  that  the  "Grounds  of  Decision"  of  the  German 
court  zvas  and  is  a  conclusive  determination  of  that  issue 
between  Universal  on  one  hand,  and  Mayfilm  Corp.  and 
its  successors  on  the  other. 

Since  the  only  evidence  upon  which  said  Finding  VI 
can  be  based  is  the  Kammergericht  Judgment  Roll  in  that 
portion  designated  as  "Grounds  for  Decision"  [R.  pp.  128 
et  seq.]  it  is  necessary  to  examine  same  carefully.  It 
should  be  noted  first  that  the  German  court  recites  that 
defendant  therein  (Universal)  contended  that  Mayfilm 
Corp.  was  not  "entitled  to  sue"  [R.  p.  128]  for  the  reason 
that  "besides  other  assets  the  claim  sued  upon"  belonged 
to  Joe  May,  although  by  agreement  the  suit  '\vas  to  be 
continued  by  the  corporation."  [R.  p.  129.]  The  court 
ruled  that  "Plaintiff  (Mayfilm)  is  entitled  to  sue  upon  the 
claim."  Appellants  urge  that  the  "grounds"  are  "merely 
dicta,  could  not  be  used  against"  the  Bank  "or  Mr.  May 
because  they  were  not  parties  thereto,  and  because  the 
factual  conditions  upon  which  "they  are  based"  are  not  in 
existence,  as  was  presented  in  the  declaratory  action. 
[R.  p.  222.]  The  language  used  in  the  declaratory  action 
states  the  situation  so  well  that  the  same  is  hereby  adopted. 

"The  District  Court  of  Appeal  assumes  that  the 
agreements  made  with  the  defendant  were  those  of  a 
corporation  liquidation,  and  that  the  corporation  debts 
had  to  be  paid  first.  As  far  as  the  first  premise  is 
concerned,  the  District  Court  of  Appeal  overlooks  the 
fact  that  the  Mayfilm  Corporation  was  not  in  liquida- 
tion at  the  time  when  the  agreement  in  question  was 
made,  to  wit:  in  the  year  1930.     At  the  time  when 
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the  agrcrincius  between  the  stockholder,  May  aiul 
Aussenberg  were  made,  and  the  directors  of  the  cor- 
poration agreed  that  upon  payment  of  45,000  Marks 
a  number  of  assets  be  assigned  to  the  stockholder, 
May,  the  corporation  was  alive  and  nob(xly  thought 
of  its  liquidation."     .     .     . 

**If  the  District  Court  of  Appeal  speaks  of  a  dis- 
tribution of  the  assets  among  stockholders,  this  is  a 
mistake  as  to  the  actual  facts.  The  distribution  to 
stockholders  takes  place,  if  assets  are  turned  over  to 
stockholders,  either  without  any  consideration,  or 
upon  transfer  of  stock,  not  hoivcvcr,  if  sales  take 
place  upon  cash  payments."    .     .     .     (Italics  ours.) 

"The  further  consideration  of  the  District  Court 
of  Appeal  that  it  recjuired  the  payments  of  the  debts 
of  the  corporation  is  based  u\nm  a  wrong  factual 
assumption,  to  wit:  that  there  were  debts.  The  debts 
of  the  defendant  originated  in  the  year  1932.  In  the 
year  1930,  the  defendant,  whose  business,  as  was 
mentioned  before,  was  at  a  standstill,  was  a  corpora- 
tion which  had  nothing  but  assets." 

It  is  quite  evident  that  the  Kammergericht  "ground" 
were  not  res  adjudicata  as  to  May,  as  he  was  not  a  party 
thereto.  Further,  it  must  be  seen  that  the  question  of 
"ownership"  of  the  judgment  was  later  passed  u\K>n  in 
Germany,  by  a  court  of  comi)etent  jurisdiction,  and  there- 
fore that  fact  demonstrates  that  the  "grounds"  were  not 
"res  adjudicata"  as  to  Joe  May.  ( Declaratory  relief  ac- 
tion hereinbefore  described.)  In  that  action  we  again 
adopt  language  found  in  the  judgment  roll : 

"Defendant  wants  to  prove  the  lack  of  authority 
of  Mr.  May  to  the  claim  by  the  court  tiles.  Mayfilm 
Corporation  versus  Universal,  particularly  by  the 
judgments  rendered  therein  by  the  District  Court  of 
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Appeal  and  the  Supreme  Court.  In  the  conclusions 
of  law  of  the  Supreme  Court  Judgment,  the  question 
of  the  right  of  the  then  plaintiff,  Mayfilm  Corpora- 
tion, to  the  claim  was  not  mentioned  at  all,  because 
the  then  defendant,  Universal,  did  not  question  before 
the  Supreme  Court  plaintiff's  authority  to  sue." 

Finally,  the  "effect"  of  said  "grounds"  according  to 
German  law  was  considered  by  the  German  court  in  the 
later  declaratory  action  as  it  was  specifically  urged  therein, 
and  the  answer  offered  by  the  plaintiff  therein  was : 

"The  question  is  immaterial,  however,  because 
naturally,  the  conclusions  of  the  judgment  of  the 
District  Court  of  Appeal  did  not  become  final,  and 
that  the  Superior  Court,  which  is  now  trying  this  case 
anew,  has  to  examine  the  question  of  the  right  to  the 
claim."     [R.  p.  221.] 

Further,  in  the  "Grounds  for  Decision"  in  the  declara- 
tory action  the  court  stated  in  referring  to  the  ownership 
of  the  claim  that  "In  spite  of  the  fact  that  the  lawsuit  was 
continued  under  the  old  title,  the  claim  belonged  to  Joe 
May"  who  bore  the  costs  of  the  litigation  to  the  Kam- 
mergericht  and  to  the  final  revision  in  the  Reichsgericht. 
[R.  pp.  229-30.] 

Appellants  urge  that  the  "grounds"  of  the  Kammerge- 
richt  judgment  were  first,  mere  dicta  and  are  not  to  be 
given  the  effect  of  a  judgment  so  as  to  bind  anyone,  much 
less  Joe  May ;  second,  they  were  superseded  by  a  Supreme 
Court  decision  on  appeal;  third,  that  they  cover  only  the 
question  of  proper  party  and  not  the  question  of  owner- 
ship; fourth,  the  question  of  ozvnership  was  determined 
when  that  issue  was  in  question  in  a  later  action  by  a 
German  court  of  competent  jurisdiction;  fifth,  the  Mayfilm 
Corp.  if  it  ever  had  any  rights  to  the  claim  against  Uni- 
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versal,  was,  by  subsequent  events,  kji^ally  and  judicially 
divested  of  them,  and  a  final  determination  made  to  the 
efifect  that  Joe  May,  not  Mayfilm  Corp..  was  the  owner  of 
the  claim  and  judginent. 

We  can  thus  see  that  the  only  evidence  in  the  entire 
record  on  the  force,  effect  and  construction  of  the  Kam- 
niergericht  "grounds  for  decision"  on  the  issue  of  oicncr- 
sliip  of  the  claim,  is  the  later  final  Decree  in  the  declara- 
tory action.  This  not  only  is  the  on'ly  German  law  in  evi- 
dence on  the  subject,  //  is  a  statement  of  construction  of 
the  Kanuneryericht  "(/rounds"  accordinc/  to  German  lazv, 
by  a  German  court  of  unchallenged  jurisdiction.  There- 
fore, any  finding  made  by  the  trial  court,  such  as  Finding 
No.  \'I  that  deviates  from  or  contradicts  the  construction 
and  effect  of  the  "grounds"  as  judicially  and  finally  adju- 
dicated in  Germany,  is  not  only  contrary  to  the  only  evi- 
dence in  the  case,  but  is  totally  unsupported  by  any  evi- 
dence whatsoever. 

Appellants  submit  that  the  trial  court  was  obliged  to 
follow  the  construction  of  the  "grounds"  as  decreed  by 
the  German  court  in  the  declaratory  relief  action.  We 
submit  that  where  a  German  court  has  placed  a  construc- 
tion or  interpretation  upon  a  German  judgment,  that  the 
same  rule  of  law  is  api)licable  with  respect  thereto,  to  wit : 
that  such  construction  must  be  followed  by  the  courts  of 
the  forum,  as  is  applicable  to  the  case  where  a  foreign 
statute  has  been  construed  by  the  courts  of  the  jurisdiction 
of  their  enactment.  In  the  latter  instance  it  is  well  settled 
that  in  construing  the  statutes  of  a  foreign  state  the  con- 
struction placed  thereon  by  the  courts  of  the  state  of  their 
enactment  will  he  followed  by  the  courts  of  the  forum. 
McGrciv  1'.  Mutual  Life  Insurance  Co.,  64  Pac.  103.  132 
Gal.  85,  89;  McManus  z'.  Red  Salmoti  Canning  Co.,  173 
Pac.  1112,  37  Cal.  App.  133,  137:  Platnes  r.  Vincent, 
229  Pac.  24,  194  Cal.  436;  People  v.  Goddard,  258  Pac. 
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447,  84  Cal.  App.  382,  386;  Restatement —  Conflict  of 
Laws,  p.  7Z7,  par.  621c. 

Assuming,  however,  that  the  trial  court  could  place  its 
own  construction  thereon,  it  would  have  been  forced  to 
the  same  conclusion  as  stated  in  the  Decree,  because  under 
American  law  that  portion  of  the  "grounds"  relied  upon 
by  appellee  and  the  trial  court  as  constituting  res  adjudi- 
cata  does  not  constitute  res  adjudicata  herein  for  the  fol- 
lowing reasons: 

a.  In  the  Kammergericht  judgment  the  issue  was 
''proper  party"  and  in  the  case  at  bar  the  issue  was  owner- 
ship. In  order  that  a  judgment  in  one  action  may  con- 
stitute an  estoppel  against  a  party  thereto  in  a  subsequent 
action,  it  must  be  made  to  appear  that  upon  the  face  of 
the  record  or  by  extrinsic  evidence,  that  the  identical  issues 
involved  in  the  second  action  was  determined  in  the  first 
action.  Unless  the  issues  are  identical,  there  can  be  no 
res  adjudicata.  Hemet  v.  Oakc  Henient  Water  Co.,  69 
Pac.  (2d)  849,  9  Cal.  (2d)  136,  at  142;  Beronio  v.  Ven- 
tura Co.  Lumber  Co.,  61  Pac.  958,  129  Cal.  232  at  236; 
Title  Guarantee  &  Trust  v.  Munson,  11  Cal.  (2d)  621  at 
630,  81  Pac.  (2d)  944. 

b.  The  Kammergericht  "grounds"  "assumed"  but  did 
not  decide  that  the  claim  was  not  in  reality  "assigned"  to 
Joe  May.  [R.  p.  129.  J  The  word  "assigned"  is  quoted 
by  the  German  court.  That  court  also  stated  by  way  of 
argument  that  it  is  "supposed"  that  the  Mayfilm  Corp. 
was  "authorized"  to  continue  the  litigation,  by  agreement. 
Actually  that  portion  of  the  "grounds"  purporting  to  deal 
with  the  ownership  of  the  claim  as  distinguished  from 
the  question  of  proper  party  plaintiff,  is  based  upon  specu- 
lation and  conjecture  and  was  collateral  to  the  main  issue. 

It  is  well  settled  that  in  view  of  the  certainty  required 
in  estoppel,  nothing  must  be  left  to  argument  or  inference. 
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If  upon  the  face  of  the  rtcr/rd  anything^  »  feft  to 

ture,  as  to  what  was  ntct^i&rily  inrohrcd  aod  dcnded, 

there  is  no  estoppel  on  it  when  plea/ied,  and  aodnag^ 

elusive  in  it  when  ryffertd  m  evidence,  and  a 
cannot  fx:  conclusive  of  any  raattera  wfasdi  came  oi^  col- 
laterally in  issue,  nor  of  any  matters  incaientalljr  cogniz- 
able. Although  a>llateral  evidentiary  matters  maj  be 
offered,  controverted  and  denied,  they  are  ooc  coodnded 
by  the  judgment,  /'^o/j/^  x'.  Bailey,  158  Pac  1036,  30  GdL 
A  pp.  581  at  589;  Title  Guarantee  and  Trust  Co,  v,  Mmm- 
son,  81  Pac.  (2d)  944,  11  CaL  (2d)  621-632:  Blumemtkti 
V.  Maryland  Casualty  Co.,  6  Pac.  (2d)  965,  119  CaL  Appi 
563  at  566-567;  L///ij  i'.  Emigrant  Ditch  Co.,  30  Plac 
1108,  95  Cal.  553;  Co.  of  Sonora  v,  De  Wintam,  287  Pic 
121,  105  Cal.  App.  166  at  177:  Estaie  of  Haydemfeidt, 
59  Pac.  839,  127  Cal.  456  at  459:  Adler  v.  SmUey,  10* 
Pac.  997,  1 1  Cal.  App.  343  at  347.  Further,  the  consd- 
eration  by  the  Kammergericht  as  to  the  character  of  tbe 
title  between  Joe  May  and  Ma>*film  Corp.  was  euliidlj 
unnecessary  for  the  disposition  of  the  issue  as  to  proper 
party  plaintiff,  and  as  a  consequence,  any  declaratwm  as 
to  the  not  are  J  extent  or  kind  of  title  was  withoitt  amy  bimd- 
ing  force  in  respect  thereto  as  between  Mayfilm  Corp. 
and  Joe  May,  and  without  any  binding  force  as  an  adju- 
dication either  upon  the  parties,  their  priWes  or  anybody 
else.    Fulton  z:  Hanlozc.  20  Cal.  450.  at  4^3. 

c.  The  Kammergericht  "grounds"  in  so  far  as  it  pur- 
ports to  adjudicate  the  ouTiership  between  Joe  May  and 
]\Iaytilm  Corp.  cannot  be  considered  res  adjudicata  herein, 
because  in  the  Kammergericht  action.  Maytilm  Corp,  and 
Joe  May  were  not  adverse  parties  therein,  but  on  the  con- 
trary in  that  action,  their  interests  coincided,  i.  e.,  that 
judgment  be  reco\ered  against  Universal  in  the  name  of 
Maytilm  Corp.  therein  for  the  amount  sued  upon.  Since 
Joe  May  not  only  was  not  a  party  thereto,  but  was  not 
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an  adverse  party,  as  to  May  film  Corp.,  the  doctrine  of 
res  adjudicata  could  not  apply  as  to  the  determination  of 
any  rights  between  Mayfilm  Corp.,  and  Joe  May,  as  to 
the  ownership  of  the  claim.  The  rights  between  assignor 
and  assignee,  transferee  and  transferor  as  between  them- 
selves, cannot  be  determined  in  any  action  with  a  third 
person  unless  both  assignor  and  assignee  are  parties  there- 
to and  are  adverse  parties.  Live  Oak  Cemetery  Assn.  v. 
Adamson,  288  Pac.  29,  106  Cal.  App.  783  at  787;  Tahonr 
Realty  Co.  v.  Nelson,  184  N.  W.  196,  44  S.  D.  369;  West 
Texas  Bank  v.  Rice,  185  S.  W.  1047  (Tex.  Civ.  App.); 
Section  1910,  Code  of  Civil  Procedure;  Blood  v.  Marcnsc, 
38  Cal.  590,  595;  Restatement,  Judgments,  p.  466,  par. 
93d  13. 

As  to  any  collateral  agreement  between  Mayfilm  Corp. 
and  Joe  May  as  to  their  relationship  to  each  other  and  the 
rights  between  themselves,  the  defendant  in  the  Kam- 
mergericht  action  was  not  concerned.  Knobolch  v.  Ass'd 
Oil  Co.,  152  Pac.  300,  170  Cal.  144;  Vance  v.  Gilbert, 
174  Pac.  42,  178  Cal.  574  at  577;  Hentig  v.  Johnson,  107 
Pac.  582,  12  Cal.  App.  423  at  425;  Ralph  v.  Anderson, 
200  Pac.  940,  187  Cal.  45  at  48. 

As  Mayfilm  Corp.  was  entitled  to  sue,  it  was  the  real 
party  in  interest,  and  it  is  immaterial  to  the  defendant  in 
the  Kammergericht  action  whether  Mayfilm  Corp.  did  so 
as  the  trustee  of  Joe  May,  or  otherwise.  Anson  v.  Town- 
send,  15  Pac.  49,  7Z  Cal.  415  at  419. 

d.  Even  if  it  should  be  deemed  that  Joe  May  was  a 
party  to  the  Kammergericht  action,  by  reason  of  purchas- 
ing the  claim  pendente  lite,  such  circumstances  would  only 
make  Joe  May  a  co-party  or  co-plaintiff,  and  under  such 
circumstances,  the  rights  between  Mayfilm  Corp.  and  Joe 
May  as  to  their  claims  of  ownership  between  themselves 
to  the  claim  sued  upon  therein,  could  not  be  adjudicated 
nor  would  any  purported  adjudication  in  respect  thereto 
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constitute  res  adjudicata  because  said  parties  were  not 
adverse  parties  therein.  Parties  must  be  adverse  parties 
in  an  action  before  any  niatlcr  as  between  themselves  can 
be  deemed  res  adjudicata.  C.  C.  I\  1910;  h'obsoii  t-.  Sit- 
perior  Court,  154  Tac.  S.  171  Cal.  588-594-5;  Victor  Oil 
Co.  r.  Drunuii,  193  Pac.  243,  184  Cal.  226-239;  Estate  of 
Heydcnfeld,  59  Pac.  839,  127  Cal.  456  at  459;  Black  on 
Judgments,  \'ol.  2.  par.  550,  p.  906. 

Where  a  party  accjuires  an  interest  in  the  litigation 
pendente  lite,  his  position  in  tlie  litigation  is  analogous  to 
a  co-party  to  his  assignor.  Black  on  Judgments,  X^A.  2, 
p.  906,  par.  550;  Cray  v.  Word,  ^7  Barb.  }^77 ,  153  Ind. 
5,  53  N.  E.  94. 

e.  Even  were  it  assumed  for  the  sake  of  argument 
that  the  Kammergericht  "grounds"  constituted  a  form  of 
adjudication  as  between  Joe  May  and  Alayfilm  Corp.  as 
to  the  actual  ownership  of  the  claim  involved  therein,  still 
the  declaratory  Decree  which  adjudicated  their  actual  own- 
ership of  the  claim  and  judgment,  and  which  was  between 
the  two  claimants  thereto,  would  prevail  as  to  the  deter- 
mination of  the  rights  of  ownership  as  between  Mayfilm 
Corp.  and  Joe  May.  It  is  a  general  rule  that  where  the 
question  has  arisen  as  to  the  operation  or  the  effect  of  two 
judgments,  adjudications  upon  the  same  matters,  which 
are  inconsistent,  then  it  is  held  that  the  second,  or  judg- 
ment later  in  point  of  time,  prevails.  Under  such  circum- 
stances, the  declaratory  judgment  must  be  deemed  to  de- 
termine the  rights  of  ownership  between  Mayfilm  Corp. 
and  Joe  May,  since  it  was  later  in  point  of  time.  Wood 
V.  Pendelay,  iS  P.  (2d)  526,  1  Cal.  (2d)  435;  Calif.  Bank 
V.  Traeger,  10  P.   (2d)   51,  215  Cal.  346;   15  Cal.  Jur. 
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104  and  105;  Semple  v.  Wright,  32  Cal.  659;  Semple  v. 
Ware,  42  Cal.  619;  Perkins  v.  Benquet,  55  Cal.  App.  (2d) 
720  at  744  (132  Pac.  (2d)  70). 

f .  But  even  were  it  to  be  conceded  for  argument's  sake 
that  the  Kammergericht  "grounds"  constituted  some  form 
of  res  adjudicata  as  to  said  ownership  such  adjudication 
was  effective  as  of  the  date  of  its  entry,  July  27,  1932. 
Any  title  to  the  claim  acquired  by  Joe  May  thereafter 
would  be  admissible  herein.  Since  the  Decree  adjudicated 
that  issue  and  became  effective  as  of  February  25,  1935, 
the  effect  of  such  Decree  is  that  as  of  February  25,  1935, 
Joe  May  was  the  owner,  and  even  though  prior  thereto, 
Mayfilm  Corp.  might  have  been  the  owner  thereof,  the 
said  Decree  constituted  in  force  and  effect,  the  transfer 
of  whatever  interest  Mayfilm  Corp.  may  have  had  to  joe 
May.  Facts  occurring  subsequent  to  or  title  acquired 
subsequent  to  a  prior  adjudication,  defeats  the  claim  of 
res  adjudicata  of  a  former  judgment.  District  Board  v. 
Hilliker,  98  Pac.  (2d)  782,  37  Cal.  App.  (2d)  81  at  96; 
Tome  V.  McKinley  Bros.,  56  Pac.  (2d)  204,  5  Cal.  (2d) 
704  at  708-9;  Hurt  v.  Alhet,  3  Pac.  (2d)  545,  214  Cal.  15 
at  26;  Kirhe  v.  G.  Graves,  191  Pac.  81,  47  Cal.  App.  575. 

We  therefore  submit  that  said  Finding  No.  VI,  under 
German  law  or  American  law,  finds  no  support  in  the 
evidence,  is  contrary  thereto,  and  is  contrary  to  law. 

C.  Finding  No.  VII  [R.  p.  38]  is  erroneous  as  it  is  not 
supported  by  the  evidence  and  is  contrary  thereto. 

This  finding  states  that  even  if  the  Bank  had  the  owner- 
ship of  the  claim  and  judgment,  that  under  German  law 
the  transactions  had  between  and  among  the  Bank,  Joe 
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May  and  Mandl  did  not  have  the  effect  of  transferring 
the  same  to  Mandl. 

Appellants  claimed  that  there  was  a  transfer  to  Mandl 
by  operation  of  law,  and  relied  uiM)n  the  German  code 
sections.  Appellants  claimed  a  further  transfer  to  Mandl 
by  virtue  of  the  notice  sent  by  the  Bank  to  Universal 
which  acted  as  an  e(|uitable  assignment,  ami  also  claimed 
a  transfer  as  the  result  of  an  aetiuil  assignment  giveii  by 
the  Bank  to  Mandl. 

Appellees  by  expert  oi)inion  sought  to  show  the  code 
sections  were  not  applicable,  and  claimed  that  the  notice 
was  not  an  assignment.  Appellees  at  no  time  denied  or 
controverted  the  appellants'  evidence  that  there  was  an 
actual  assignment  given.  Api)ellees  conceded  that  the 
claim  could  be  assigned  orally  or  in  writing  and  that  the 
judgment  followed  the  claim. 

As  to  assignment  by  operation  of  law.  The  code  sec- 
tions cited  in  Specification  2E  are  i)ertinent.  Sec.  774 
[R.  p.  250]  i)rovides  that  where  a  guarantor  satis- 
fies a  creditor,  the  hitter's  claim  is  transferred  to  the 
former.  Sec.  401  [R.  p.  251]  states  that  in  such  cases 
covered  by  Sec.  774  that  with  the  claim  so  trans- 
ferred, .  .  .  that  any  security  given  is  likewise  trans- 
ferred to  the  paying  guarantor.  Sec.  409  [R.  ]).  439] 
in  effect  states  that  notice  of  such  assignment  to  the 
guarantor,  when  given  to  the  debtor  is  valid  against 
the  creditor  as  towards  the  debtor,  even  though  the  assign- 
ment is  not  made  or  is  ineffective.  It  has  the  effect  of 
notice  to  the  debtor  of  assignment,  and  presentation  thereof 
by  the  assignee. 


—59— 

The  uncontroverted  evidence  showed  that  Mayfilm  Corp. 
was  the  debtor,  that  Joe  May,  as  guarantor,  assigiied  the 
judgment  to  the  creditor.  Bank;  that  Mandl  was  also  a 
guarantor  and  paid  the  debt.  Therefore  Mandl  by  virtue 
of  German  law  became  the  owner  of  the  security,  i.  e., 
the  judgment  against  Universal.  It  was  undisputed  that 
the  Bank,  upon  receiving  payment,  notified  Universal  in 
New  York  of  the  assignment  to  Mandl  and  thereby,  by 
virtue  of  Sec.  409,  protected  Universal  if  it  paid  Mandl, 
and  estopped  itself  from  claiming  payment  from  Universal. 

Appellee  contended  the  code  sections  did  not  apply  be- 
cause firstly.  May  had  made  an  absolute  assignment  of 
the  judgment  to  the  Bank,  and  that  therefore  German  law 
required  an  actual  assignment  to  Mandl;  that  even  if  the 
judgment  could  be  transferred  by  operation  of  law,  it 
could  be  transferred  only  to  a  "surety''  but  not  to  a  ''war- 
rantor." They  did  admit,  however,  that  the  Bank,  in 
describing  Mandl,  referred  to  him  as  a  "surety."  The 
appellees'  experts  based  their  opinion  upon  the  code  sec- 
tions and  a  distinguishable  and  inapplicable  case.  It  is 
conceded  that  in  Germany  even  Supreme  Court  cases 
annunciate  the  law  of  the  particular  case  decided,  and, 
unlike  the  law  of  America,  cannot  reconstrue  or  negate 
the  code  law,  which  latter  is  supreme.  Appellants  submit 
that  expert  opinion  is  pitifully  ineffective  to  interpret  code 
law  contrary  to  the  plain,  unambiguous  language  contained 
therein. 

Further,  the  uncontroverted  evidence  discloses  that  in 
Germany  the  law  recognizes  "commercial  usage."  [R.  p. 
498.]  That  thereunder  the  business  transaction  between 
a  bank  and  its  customer  were  interpreted  differently  than 


transactiuns  between  other  parties.  That  the  dealings 
between  bank  and  customer  were  informal;  that  the  trans- 
fer of  the  securities  were  handled  with  as  little  formalities 
as  possible.  That  thereunder  the  transaction  between 
Mandl  and  the  Bank  was  controlled  thereby  so  that  the 
security,  upon  the  occurring  of  the  "deserving  condition," 
was  transferred  to  Mandl  without  any  act  being  done  or 
required  to  be  done.  [R.  p.  497.]  That  further,  with 
respect  to  the  transaction  under  which  Mandl  became  a 
guarantor,  the  intention  of  the  parties  prevailed  in  inter- 
preting their  transactions;  that  German  law  required  "that 
all  contracts  shall  be  interpreted  according  to  the  require- 
ments of  good  faith,  ordinary  usage  and  business  usage 
being  taken  into  consideration."  [R.  p.  443.]  Therefore, 
under  German  Code  law  the  judgment  was  transferred  to 
Mandl  by  operation  of  law.  Under  Specification  2E  we 
have  discussed  and  distinguished  tlie  case  used  by  ai)i)ellee 
as  the  basis  of  their  experts'  opinion.  We  submit  that  in 
the  light  of  said  discussion  and  the  German  law  of  custom 
and  business  usage  the  case  must  be  disregarded  and  con- 
sidered inapplicable  to  Hank  transactions. 

Also,  under  German  law.  Section  409  [R.  p.  439],  since 
the  Bank  notified  Universal  of  the  transfer  to  Mandl,  the 
legal  effect  of  said  notice  was  to  transfer  the  claim,  by 
operation  of  Section  409,  to  Mandl,  "even  though  the 
assignment  had  not  been  made,  or  is  not  effective."  "It 
is  equivalent  to  the  notice  that  the  creditor  has  executed 
an  instrument  of  assignment  to  the  new  creditor  named 
in  the  instrument  and  the  latter  presents  it  to  the  debtor.  " 
This  notice  could  not  be  withdrawn  except  witli  the  new- 
creditor's  consent. 
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The  effect  of  said  German  Code  section  was  to  validate 
assignments  which  otherwise  were  incomplete  or  ineffectual 
because  of  certain  deficiencies. 

We  submit  that  under  German  law  there  was  an  assign- 
ment to  Mandl  by  operation  of  law. 

Even  if  it  were  to  be  held  that  there  was  not  an  assign- 
ment by  operation  of  law,  Finding  VII  must  fall  because 
the  undisputed,  unchallenged  and  uncontroverted  evidence 
discloses  that  there  zvas  in  fact  an  actual  zvritten  assign- 
ment of  the  judgment  against  Universal  exectited  by  the 
Bank  and  delivered  to  Mandl.  Portions  of  Mandl's  testi- 
mony taken  from  his  deposition  are  herein  set  out.  [PI. 
Ex.  9,  R.  pp.  261-70.] 

"Q.  Have  you  any  documents  here  which  pertain 
to  your  negotiations  with  the  bank  for  such  guar- 
antee?   ...    A.    No."     [R.  pp.  261-2.] 

"Q.  Were  any  documents  or  letters  exchanged 
between  you  and  the  bank  pertaining  to  your  taking 
over  this  guarantee?    A.    Yes. 

Q.  Where  are  such  documents  or  letters  at  the 
present  time?  A.  They  may  be  in  Vienna,  I  don't 
know.    .    .    . 

Q.  Do  you  think  those  documents  are  in  Vienna 
at  the  present  time?    A.    Yes."    .    .    .     [R.  p.  262.] 

Q.  Do  you  recall  in  what  form  payment  was  made 
by  you  to  the  bank  on  the  said  guarantee?    A.     Yes. 

Q.  In  what  form  was  payment  made?  A.  To 
the  debit  of  my  French  franc  account  with  the  Bank 
for  Foreign  Commerce  at  Berlin. 
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Q.  As  a  result  of  tliis  payiiK-nl  which  tlic  bank 
obtained  from  you  under  your  <;uarantee,  do  you  re- 
call that  the  bank  ^ave  you  an  assij^nnient  of  a  certain 
claim  which  they  held  a^^ainst  Universal  Pictures 
Corporation,  New  York  City,  U.  S.  A.?  .  .  .  "A. 
Yes."    .    .    .     [R.  pp.  263-4.]     .    .    . 

"Q.  This  assignment  which  you  made  to  the 
Union  Bank  &  Trust  Company  originated  as  an 
assignment  to  you  from  the  Bank  for  lM)reign  Com- 
merce in  Berlin,  is  that  correct?  ...  A.  Yes, 
the  same  thing. 

Q.  And  the  assignment  which  was  made  to  you 
by  the  Bank  for  Foreign  Commerce  at  Berlin,  of  a 
claim  against  Universal  Pictures  Corporation,  was 
made  after  you  had  paid  your  guarantee  to  the  Bank 
for  Foreign  Commerce  in  French  francs?"  [R.  p. 
269.]     .    .    .    "A.    Yes."     [R.  p.  270.] 

Appellants  submit  that  the  foregoing  must  be  accepted 
as  conclusively  showing  an  actual  assignment.  It  was 
never  impeached,  contradicted  or  denied  by  appellees.  // 
zvas  the  onl\  evidence  on  the  question  of  an  actual  assign- 
ment, and  the  court  should  have  found  upon  that  issue  in 
accordance  therewith. 

Further,  said  Finding  \T1  is  contrary  to  the  evidence 
for  it  failed  to  give  any  effect  to  the  notice  of  transfer 
sent  by  the  Bank  to  Universal.     |  K.  pp.  245,  295.] 

Although  the  effect  of  this  notice  under  German  law 
was  disputed  by  the  experts,  there  is  no  doubt  that  under 
American  law  said  notice  is  a  valid  assignment  in  that  the 
Bank  directed  Universal  to  pay  Mandl,  and  that  tlie  judg- 
ment could  be  satisfied  only  by   payment   to  him.     Said 
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notice  was  directed  to  Universal  at  Ne%v  York,  U.  S.  A., 
and  thereby  fixed  the  place  of  performance  at  the  debtor's 
residence.  The  notice  further  shows  that  Mandl  was  a 
non-resident  of  Germany,  to  wit:  Austria.  (Before  the 
"anschluss.") 

This  document  was  more  than  a  mere  notice.  It  con- 
tained a  recital  of  the  transactions  had,  recited  that  the 
claim  against  Universal  has  been  transferred  to  Mandl 
and  directed  Universal  to  pay  Mandl,  and  stated  that  said 
debt  could  be  satisfied  only  by  paying  Mandl. 

This,  under  American  law,  constituted  an  "equitable" 
assignment  and  transferred  the  legal  title  to  said  judgment 
to  Mandl.  The  American  law  must  be  applied  in  inter- 
preting the  legal  effect  of  said  notice  for  the  following- 
reasons  : 

Either  the  law  of  the  forum  applied,  to  wit:  California, 
or  the  law  of  the  place  where  the  debtor  resided,  where  it 
received  the  notice,  where  its  obligation  to  pay  Mandl 
became  fixed,  and  where  demand  for  payment  was  made, 
to  wit.  New  York. 

In  either  case  the  law  is  the  same.  In  both  places  the 
'"notice"  of  and  by  itself  is  an  ''equitable"  assignment  and 
constituted  Mandl  the  legal  owner  of  the  judgment. 

The  question  of  whether  the  "notice"  conferred  upon 
Mandl  the  ownership  of  the  judgment  so  as  to  permit  him 
or  his  successors,  as  such  owner  to  prosecute  an  action 
against  Universal  must  be  determined  by  the  lazu  of  the 
forum.  As  stated  in  Jos.  Dixon  Crucible  Co.  v.  Paul, 
167  Fed.  784,  786  (C.  C.  A.  5) : 

"When  suit  is  brought  by  an  assignee  of  a  chose  in 
action,   the   question   as   to   whether   the   assignment 


conferred  on  him  such  a  rij^ht  as  he  asserts  must  he 
determined  by  the  Unv  of  the  forum.  (  Italics  ours.) 
The  suit  at  bar  beinj^^  brouj^ht  by  an  assi^ee  in  a 
United  States  Court  of  law  in  Florida,  the  question 
raised  by  the  defendant  whether  or  not  the  assign- 
ment vests  such  title  in  him  as  to  authorized  the  suit 
as  brought,  and  to  entitle  him  to  judgment  in  that 
Court  must  be  determined  by  the  laws  of  Florida.' 

To  same  effect:  Prhchard  v.  Norton,  106  U.  S.  124, 
1  S.  Ct.  102.  27  L.  Fd.  104:  Beale-Confliets  of  Laivs,  Vol. 
3,  J).  1()03,  i)ar.  5SS.1;  IVilliston  on  Contracts,  Rev.  Ed., 
Vol.  2,  J).  1296.  par.  44():  Restatement ,  Conflict  of  Laws, 
p.  705,  par.  i^'6. 

6  C.  J.  S.,  "Assignments."  p.  1138.  par.  ^2,  states: 

"It  has  been  held  that  the  effect  of  an  assignment 
is  to  be  determined  by  the  law  of  the  forum,  or  the 
place  where  rights  claimed  under  the  assignment  are 
sought  to  be  asserted." 

The  legal  effect  of  the  "notice,"  therefore,  is  governed 
by  the  laws  of  CaHfornia  where  suit  was  brought.  (Uni- 
versal maintained  a  i)lace  of  business  in  California.) 
Under  California  law,  it  is  well  settled  that  in  order  to 
constitute  an  equitable  assignment  no  express  words  are 
necessary,  if  from  the  entire  transaction  it  clearly  appears 
that  the  intention  of  the  parties  is  to  pass  title.  The  order, 
direction,  or  request  of  a  creditor  to  his  debtor  that  the 
latter  .sliali  i)ay  money  due  the  former  to  a  third  party 
constitutes  an  equitable  assignment,  and  vest  in  the  third 
party  the  ownership  of  the  funds,  and  the  right  to  prose- 
cute the  action  against  the  debtor  for  the  recovery  thereof. 
Puterbauijh  r.  McCray,  144  I'ac.   149.  25  Cal.  App.  469, 
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471;  Title  Insurance  v.  Williamson,  123  Pac.  245,  18  Cal. 
App.  324;  Brady  v.  Ranch,  94  Pac.  85,  7  Cal.  App.  182; 
Gomes  v.  Warren,  91  P.  (2dj  214,  33  Cal.  App.  (2d) 
313;  Mclntyre  v.  Hauser,  63  Pac.  69,  131  Cal.  11;  Cutner 
V.  Lyndon,  60  Pac.  462,  128  Cal.  35 ;  Chapman  v.  Cannon, 
75  P.  (2d)  522,  24  Cal.  App.  (2d)  448;  Oxnard  v.  Penn, 
23  Pac.  (2d)  823,  132  Cal.  App.  763;  Tornquist  v.  John- 
son, 13  Pac.  (2d)  405,  124  Cal.  App.  634  (equitable 
assignment  of  judgment).  The  "notice"  under  California 
law  clearly  was  an  equitable  assignment,  but  if  the  law  of 
California  be  not  applicable,  then  most  certainly  the  law 
of  New  York  must  be  applied,  for  that  is  where  Universal 
received  the  notice,  and  the  obligations  of  the  debtor  be- 
came fixed  as  to  Mandl.  Dow  v.  Goidd  and  Curry  S.  M. 
Co.,  31  Cal.  629,  652;  and  that  is  where  performance 
(payment)  of  the  judgment  under  said  "notice"  was  con- 
templated. The  notice,  therefore,  was  to  be  interpreted 
according  to  the  law  of  the  place  of  performance.  (C.  C. 
1646.)  Where  an  assignment  is  made  in  one  place  and 
to  be  performed  in  another,  the  law  of  the  place  of  per- 
formance will  control  in  determining  the  validity  of  the 
assignment,  or  whether  an  assignment  exists.  Goodchild. 
290  N.  Y.  S.  683,  160  Misc.  738;  Thompson  v.  Erie  Ry., 
131  N.  Y.  S.  627,  147  App.  Div.  8;  A.  B.  T.  v.  Ann. 
Trust  etc.  Bank,  159  111.  467,  42  N.  E.  856;  National 
Bank  of  America  v.  Ind.  Banking  Co.,  114  111.  483,  2  N.  E. 
407;  A^.  W.  Mutual  Life  hisurancc  Co.  v.  Adams,  155 
Wis.  335,  144  N.  W.  1108. 

Under  the  law  of  New  York  the  order,  direction,  or 
request  of  the  creditor  to  his  debtor  that  the  latter  shall 
pay  the  debt  due  the  former  to  a  third  person  constitutes 


an  equitable  assij^nment  of  the  funds,  and  vests  in  the 
third  person  the  ownership  and  the  riji^ht  to  prosecute  the 
action  ag^ainst  the  debtor  for  the  recovery  thereof.  Hinklc 
Iron  Co.  r.  Colin,  128  X.  K.  113.  229  N.  V.  179;  Sf>cnccr 
z:  Standard  Chemical  Co.,  237  X.  V.  479,  480.  143  N.  E. 
651 ;  People  e.x-  rcl.  Martin  etc.  Co.  v.  Westchester  County, 
57  App.  Div.  135,  67  X.  V.  S.  981 :  Brill  v.  Tuttle,  79  App. 
Div.  550,  81  X.  Y.  454:  Laitcr  v.  Dunn,  115  X.  Y.  405, 
22  X.  E.  270:  Fairbanks  r.  Sargent,  117  X.  Y.  320,  22 
X.  E.  1039:  IVriyht  and  Oden  Co.  v.  Shaycr,  165  X.  Y. 
S.  569:  Clearly  v.  I-oycj,  280  X.  Y.  S.,  244  App.  Div. 
632;  Kalb  v.  Lcff,  18  App.  Div.  447,  246  X.  Y.  S.  158; 
Maynes  v.  Liidino,  278  X.  Y.  S.  355.  154  Misc.  519. 

The  "notice,"  therefore,  under  Xew  York  law  clearly 
constituted  an  "equitable"  assignment  and  was  sufficient 
to  transfer  the  ownership  of  the  judgment  to  Mandl.  The 
mere  fact  that  Mandl  was  not  the  plaintiff  in  this  action 
is  immaterial  for  as  stated  in  6  C.  J.  S.  "Assignments," 
p.  1121.  par.  69: 

"In  an  equitable  assignment  it  ajipears  to  be  im- 
material whether  the  suit  is  between  the  assignee  and 
the  obligee  of  the  chose,  or  between  the  assignee  and 
the  assignor,  or  those  claiming  under  them." 

The  evidence  clearly  showed  that  tliere  was  an  equitable 
assignment,  and  the  court  should  have  so  found. 

The  evidence  herein  also  showed  that  Mandl  considered 
that  he  had  a  valid  assignment  from  the  Bank,  and  the 
liank  so  considered  it.  The  court  therefore  should  have 
found  that  there  was  in  fact  an  assignment. 


Where  both  assignor  and  assignee  admit  and  concede 
that  an  assignment  has  been  made,  the  debtor  cannot  ques- 
tion the  validity  thereof,  or  the  effectiveness  thereof. 
Dorner  v.  Heffner,  58  Pac.  (2d)  1308,  15  Cal.  App.  (2d) 
97,  101;  Van  Dyke  v.  Gardner,  22  Misc.  113,  49  N.  Y.  S. 
328;  Cornish  V  Marty,  76  Minn.  493,  79  N.  W.  507. 

Neither  could  the  appellee  herein  object  to  the  validity 
of  the  assignment  because  of  its  contention  that  possibly 
alleged  creditors  might  have  objected  to  the  same.  Black- 
ford V.  Westchester  Fire  Insurance  Co.,  101  Fed.  90. 

In  order  to  create  a  valid  assignment  it  is  not  necessary 
that  the  debtor  acknowledge  the  validity  thereof,  but  where 
the  debtor  has  received  notice  from  the  assignor  that  an 
assignment  has  been  made,  debtor  cannot  decline  to  ac- 
knowledge the  validity  thereof  unless  notified  of  the  in- 
validity thereof  by  the  assignor.  Goodman  v.  Zitsennan, 
47  R.  I.  466,  134  Atl.  34;  St.  John  v.  Charles,  105  Mass. 
262. 

The  evidence  proves  an  assignment  from  the  Bank  to 
Mandl  and  the  court  should  have  so  found. 

From  the  foregoing  analysis  it  clearly  appears  the  neces- 
sary and  material  findings  herein  not  only  are  unsupported 
by  the  evidence,  but  in  fact  are  contrary  thereto.  The 
findings  objected  to  therefore  cannot  be  sustained,  without 
which  the  judgment  herein  must  be  reversed. 
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III. 

Portions  of  Findings  IV,  V  and  All  of  VII  Are  Not 
Sufficient  Either  in  Form  or  Content  to  Legally 
Constitute  True  Findings  of  Fact,  and  Are  in 
Realty  Mere  Naked  Conclusions  of  Law,  Leaving 
It  Doubtful  What  Particular  Facts  Therein 
Referred  to  Were  Established.     (Specification  3.) 

The  findings  objected  to  arc  those  portions  of  IV  as 
set  out  under  Specifications  2D.  all  of  I^^indini,^  \'  [R.  ]). 
37],  and  all  of  Finding  Xo.  \1I.     [U.  \).  38.  | 

It  is  well  established  that  a  purported  general  finding 
which  is  in  effect  but  a  conclusion  of  law  is  insufficient. 
24  Cal.  Jiir.  974,  note  13;  Hammond  Lumber  Co.  f.  Bartli 
Inr.  Co.,  262  Pac.  31,  202  Cal.  60).  at  609.  A  finding 
is  also  insufficient  to  support  a  judgment  thereon  where 
the  finding,  as  such,  merely  states  a  general  conclusion 
and  leaves  it  doubtful  what  particular  facts  are  estab- 
lished.   24  Cal.  .fur.  964.  note  16. 

A.  The  statements  in  Finding  IV  to  the  efifect  that  the 
Decree  was  not  evidence  against  defendants  herein,  that 
it  was  not  conclusive  or  binding  on  them  or  had  no  effect 
upon  their  rights,  are  all  naked  conclusions. 

In  IVaytc  v.  Patcc,  269  Pac.  660,  205  Cal.  46.  at  53,  a 
finding  that  a  certain  agreement  "was  a  mere  persona! 
covenant  and  was  not  binding  upon  the  assigns  .  .  . 
nor  the  defendants"  was  held  to  be  a  mere  conclusion  of 
law,  and  as  such  was  entirely  ignored  as  a  finding.  The 
judgment  based  thereon  was  reversed. 

The  further  statement  in  Finding  1\'  that  tlie  decree 
was  "not  evidence  against  defendants"   is  a  question  of 


—69— 

law  and  not  a  question  of  fact.     It  has  no  proper  place 
in  findings  of  fact. 

Said  portion  of  Finding  IV  is  further  erroneous  in 
that  it  appHes  the  law  of  Germany,  instead  of  the  Ameri- 
can law,  in  determining  the  evidentiary  value  and  efifect 
of  the  final  declaratory  decree. 

We  have  heretofore  shown  by  applicable  authorities 
that  the  question  of  what  is  or  is  not  evidence  in  an  action 
is  determined  by  the  law  of  the  forum.  That  law  is 
clearly  decisive  on  this  question  and  the  rule  is  that  the 
said  Decree  is  evidence  for  appellants  and  against  the 
appellee.  These  authorities  have  been  cited  under  point 
II  of  our  argument. 

B.  Finding  No.  V  in  stating  that  Joe  May  did  not 
acquire  or  succeed  in  the  ownership  of  the  Judgment, 
again  merely  states  a  conclusion  of  law  purporting  to  state 
the  legal  effect  of  various  transactions.  Further,  said 
"Finding"  in  the  last  sentence  thereof  states  that  certain 
facts  upon  which  succession  is  claimed  fail  to  transfer 
the  judgment,  but  nowhere  in  said  or  any  findings  is  there 
any  definite  reference  to  these  facts,  nor  any  descrip- 
tion thereof,  nor  any  finding  as  to  their  existence.  There- 
fore said  "finding"  is  too  indefinite  to  be  of  any  avail 
herein.  The  first  portion  refers  to  "transactions,"  the 
second  part  refers  to  "facts  as  a  result  of  which"  certain 
claims  are  made,  yet  neither  portion  definitely  refers  to 
either  what  those  "transactions"  or  "facts"  were,  nor 
describes  them,  nor  their  existence.  Therefore,  and  fur- 
ther, said  "finding"  is  too  indefinite  to  be  of  any  avail. 
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It  is  well  established  tliat  where  a  finding  states  tliat 
certain  "facts"  do  not  exist,  or  d<>  not  establisli  a  g^iven 
result,  tliat  siicli  tindinj.,^  is  defective  in  that  it  is  not  a 
lindin.u^  of  an  ultimate  fact,  is  a  mere  conclusion  and 
leaves  to  inference  or  surmise  what  i)articular  facts  were 
established  by  the  evidence,  and  for  failure  to  find  upon 
tlie  issue  of  fact  presented  In*  the  evidence  the  judgement 
must  be  reversed. 

A  findinp^  that  "the  acts  of  the  defendants  allep^ed  in  the 
complaint  did  not  inflict     .     .  grievous  bodily  injury 

.  .  ."  is  defective.  Franklin  7'.  Franklin,  74  Pac.  155, 
140  Cal.  607,  at  608.  A  finding  that  "all  the  material 
facts  set  forth  in  the  complaint  are  true"  is  defective. 
Ladd  7:  Tully,  51  Cal.  277,  at  27S.  A  finding  that  "re- 
peated acts  of  cruelty  as  established  by  the  evidence"  is 
defective.  Sniitli  :-.  S)nitJi,  62  Cal.  466,  at  468.  To  same 
effect.  Nelson  v.  Nelson,  123  Pac.  1099,  18  Cal.  App.  602. 

In  a  mortgage  foreclosure  case  the  findings  stated  that 
the  court  did  not  find  any  balance  due  after  deducting 
certain  credits.  This  finding  was  held  to  be  manifestly 
defective.  {Polhemus  i\  Carpenter,  et  al.,  42  Cal.  375.) 
The  court  in  that  case  (at  387-8)  held:  "The  findings  arc 
so  manifestly  defective  as  to  not  require  comment.  In- 
stead of  stating  facts  involved  in  the  issues,  they  contain 
only  general  conclusions  drawn  from  the  facts.  They 
afford  no  information  whatever  as  to  the  particular  facts 
which  the  court  considered  established  in  the  cause.  The 
defendant  was  entitled  to  have  more  specific  findings  on 
facts  within  the  issues,  and  on  this  ground  the  judgment 
should  be  reversed  and  a  new  trial  awarded." 
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In  all  the  above  cases  cited  the  courts  held  that  such 
finding-s  were  too  vague  and  indefinite,  constituted  mere 
conclusions,  failed  to  find  any  particular  facts,  were  clearly 
defective  and  insufficient  and  accordingly  reversed  the 
judgments. 

Viewing  Finding  V  in  the  light  of  the  foregoing  cases, 
it  is  clearly  defective,  in  that  it  refers  to  undefined  and 
undescribed  facts  as  being  insufficient  to  cause  a  result. 
The  facts  are  not  stated  and  are  left  to  surmise.  It  cannot 
be  ascertained  from  Finding  V  what  facts  were  considered 
by  the  court  as  having  been  established,  or  what  necessary 
facts  were  not  found  to  have  been  established.  It  is 
similar  to  the  cases  cited  supra  in  that  it  states  that  "the 
facts,  as  the  result  of  which  said  acquisition  or  succession 
is  claimed  to  have  resulted,  were  and  are  insufficient  .  .  ." 
Does  this  word  "claimed"  refer  to  the  facts  as  claimed  in 
the  complaint?  Does  it  refer  to  the  facts  claimed  in  the 
evidence?  Appellees  do  not  know  and  under  the  cases 
is  entitled  to  know.  It  does  not  matter  whether  the  facts 
the  court  so  vaguely  refers  to,  are  those  in  the  complaint 
or  those  in  the  evidence.  Under  the  above  authorities  the 
finding  is  clearly  insufficient,  to  support  the  judgment. 

C.  Finding  No.  VII  is  also  subject  to  the  same  vice. 
It  refers  to  "none  of  the  transactions"  and  fails  to  define 
them  or  show  what  they  were.  It  concludes  therefore  that 
such  transactions  did  not  have  "the  effect  of  transferring 
.  .  .  the  judgment  .  .  .,"  and  fails  to  state  what 
the  transactions  were.  This  finding  also  recites  that  "the 
facts  as  the  residt  of  which  it  is  claimed  Fritz  Mandl  did 
acquire    .     .    .    said  judgment    .     .    .    did  not  have  the 
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effect  under  the  law  of  the  German  Reich  of  tranferrinpf 
.  .  .  to  .  .  .  Mandl  any  part  of  the  .  .  .  title 
.  .  .  of  the  Bank  ...  in  the  .  .  .  judp^ment." 
The  hndinj^  fails  to  state  what  the  "facts"  referred  to 
were.  Aj^^ain  the  court  leaves  it  to  conjecture  and  sur- 
mise what  "facts"  it  refers  to.  It  cannot  be  ascertained 
what  "transactions"  or  what  "facts"  the  court  considered 
as  having  been  established  or  not  established;  whether 
Mandl  failed  to  acquire  the  judgment  because  certain 
"transactions"  or  "facts"  were  not  established  or  whether 
the  "transactions"  were  established  and  the  legal  effect 
was  found  to  be  insufficient  or  whether  ai)i)ellants  failed 
to  establish  certain  "facts"  or  whether  the  facts  were 
established  but  were  insufficient  as  a  legal  conclusion. 

D.  Before  concluding  our  argument  on  this  point,  we 
wish  to  call  the  court's  attention  to  the  fact  that  Finding 
V  directly  contradicts  the  first  sentence  of  Finding  IV. 
The  latter  states  that  a  German  court  of  record  rendered 
a  declaratory  judgment  to  the  effect  that  the  claim  (judg- 
ment )  was  the  personal  property  of  Joe  May,  and  not 
of  Mayfilm  Corp.  and  that  therefore  the  assignment  of 
said  claim  to  the  Bank  by  Joe  May  was  valid.  This 
refers  to  the  final  Decree  that  stated  the  correct  German 
law  on  the  point  and  the  trial  court's  finding  thereon  was 
correct. 

But,  notwithstanding  the  above  finding  of  fact,  the 
trial  court,  in  Finding  Xo.  V,  contradicts  itself  by  stating 
that  ai'eording  to  German  law  Joe  May  did  not  acquire  or 
succeed  to  the  ownership  of  the  claim.  The  two  state- 
ments are  not  reconciliable,  for  on  the  one  hand  we  have 
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an  actual  adjudication  that  the  judgment  was  "the  per- 
sonal property  of  Joe  May"  and  on  the  other  hand  that 
Joe  May  was  not  the  owner  thereof. 

E.  Further,  Finding  III  also  contradicts  Finding  IV 
for  in  the  latter  the  court  finds  that  under  German  lazv 
there  was  an  adjudication  that  Joe  May  and  not  May  film 
Corp.  was  the  owner  of  the  judgment,  and  in  Finding 
III  the  court  finds  that  under  German  law  the  said  "claim 
and  judgment"  ''were  and  at  all  times  since  have  remained 
the  property  of  May  film  Corp."  These  two  findings  like- 
wise are  contradictory  of  each  other   and   irreconcilable. 

Where  findings  upon  an  essential  fact  are  opposed  to 
each  other  the  findings  cannot  support  the  judgment. 
Moody  V.  Newmark,  53  Pac.  944,  121  Cal.  446.  They 
should  be  consistent.  Peak  v.  Republic  Truck,  etc.,  230 
Pac.  948,  194  Cal.  782;  24  Cal.  Jur.  965-6. 

The  findings  objected  to  are  basic  in  that  if  any  or 
all  are  found  to  be  insufficient  or  defective,  or  contrary 
to  each  other  the  judgment  based  thereon  cannot  be  sus- 
tained. 
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IV. 

The  Conclusions  of  Law  Are  Erroneous.     (Specifica- 
tion 4. ) 

Conclusion  of  Law  Xo.  1  |R.  p.  v^91.  to  the  effect  that 
"Neither  plaintiff  or  any  of  their  predecessors  in  interest 
(other  than  Mayfilni  A.  (i.)  had  or  have  any  right,  title 
or  interest  in  or  to  the  judgment  sued  upon,  or  in  and  to 
any  part  of  the  claim  upon  which  said  judgment  was 
based."  and  Conclusion  of  Law  No.  2  |R.  \).  39]  to  the 
effect  that  "plaintiffs  are  not  entitled  to  enforce  said 
judgment"  and  Conclusion  of  Law  No.  3  |  R.  p.  39].  to 
the  effect  that  "defendant  is  entitled  to  judgment,  thai 
plaintiff's  take  nothing  and  that  defendant  recover  its 
costs"  are,  and  each  of  them  is  clearly  erroneous  in  that 
the  same  are  (a)  contrary  to  the  evidence;  (b)  not  sup- 
ported by  the  evidence:  and  (c)  contrary  to  law. 

A.  The  evidence  hereinbefore  set  forth,  under  Speci- 
fication No.  2  shows  that  May  film  A.  G.  no  longer  was 
or  is  the  owner  of  the  judgment  sued  upon,  or  the  claim 
upon  which  it  is  based;  that  the  same  was  transferred 
from  Mayfilm  to  Joe  May  firstly  by  purchase  and  assign- 
ment, and  most  certainly  by  the  declaratory  decree;  that 
the  same  was  assigned  by  May  to  the  Bank  and  by  the 
Bank  to  Mandl,  and  by  Mandl  to  the  Union  Bank  and  by 
the  Union  Bank  to  the  plaintiffs. 

This  has  been   fully  discussed  and  analyzed  under  our 
argument  on  i)oint  No.  II. 

B.     Said  conclusions  are  and  each  of  them  is  contrary 
to  law  in  that  they,  and  each  of  them,  erroneously   fail 
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and  refuse  to  give  any  legal  effect  to  the  declaratory  de- 
cree as  evidence  in  this  case;  erroneously  fail  and  refuse 
to  give  any  legal  effect  to  the  actual  assignment  from  the 
Bank  to  Mandl;  erroneously  fail  and  refuse  to  give  any 
legal  effect  to  the  "notice"  from  the  Bank  to  Universal 
as  an  equitable  assignment  under  American  law,  or  any 
effect  under  German  law;  erroneously  interprets  the  Ger- 
man Code  Law;  fails  and  refuses  to  give  any  legal  effect 
to  the  assignment  from  Mandl  to  the  Union  Bank  or 
from  the  Union  Bank  to  the  plaintiffs;  and  lastly  under 
the  evidence  in  this  case,  and  the  law,  the  plaintiffs  are 
entitled  to  judgment  against  defendant. 

The  law  in  respect  to  the  foregoing,  together  with  the 
applicable  authorities  have  been  fully  set  out  in  our  argu- 
ment under  point  No.  11. 

V. 

The  Judgment  Herein  Is  Contrary  to  and  Not  Sup- 
ported by  the  Evidence.     (Specification  5.) 

Since  the  grounds  hereunder  are  the  same  as  those  set 
out  under  Specification  No,  2  to  show  the  several  findings 
are  contrary  to  and  not  supported  by  the  evidence,  in  the 
interest  of  saving  space,  reference  is  hereby  made  thereto, 
and  incorporated  hereinunder. 

The  argument  hereunder  is  the  same  as  set  out  under 
point  II,  to  which  reference  is  respectfully  made  in  the 
interest  of  saving  space. 
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VI. 

The  Judgment  Herein  Is  Contrary  to  Law.     (Specifica- 
tion 6.) 

The  court:  (a)  erroneously  held  that  the  Decree  con- 
stituted no  evidence  for  appellants  against  these  api)ellees. 
(Said  Decree,  by  law,  was  prima  facie  evidence  of  muni- 
ment or  link  in  the  chain  of  or  foundation  of  title  and 
in  the  absence  of  evidence  to  the  contrary  (of  which 
there  was  none),  is  conclusive  on  the  defendant  on  the 
question  of  ownership  as  between  the  parties  who  litigrated 
that  question. )  Furthermore,  since  appellee  asserted  that 
May  film  Corp.  and  not  Joe  May  or  his  assij^ns  was  the 
owner  of  the  judgment,  and  did  not  claim  ownershij)  in 
itself,  the  adjudication  of  the  German  Court  in  the 
declaratory  Decree,  determininjj^  that  Joe  May  and  not 
said  Mayfilm  Cor]),  was  the  owner  thereof,  and  that  his 
assig-nment  to  the  Bank  was  valid,  was  and  is  bindini^  and 
conclusive  upon  the  ai)pellee  on  the  (jucstion  of  such  own- 
ershi])  of  the  judgment  sued  upon; 

(b)  erroneously  fails  to  hold  that  there  was  an  actual 
assignment  from  the  Bank  to  Mandl,  or  that  there  was  an 
assignment  by  operation  of  law; 

(c)  erroneously  held  that  the  Kammergericht  judg- 
ment was  res  adjndicata  against  appellants  ui)on  the  (jues- 
tion  of  ownership  of  the  judgment  sued  upon ; 

( d )  erroneously  held  that  neither  the  appellants  nor  any 
of  their  predecessors  in  interest,  other  than  Mayfilm 
Corp.  have  or  had  any  title  or  interest  in  and  to  the  judg- 
ment sued  upon,  or  in  or  to  the  claim  upon  which  it  is 
based ; 

(e)  erroneously  failed  to  render  judgment  in  ai)pel- 
lants'  favor  for  $24,337.76. 

The  argument,  including  the  law  affecting  each  of  the 
foregoing  have  been  set  out  under  point  II.  Reference  is 
herebv  made  thereto. 
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VII. 

The  Court  Erred  in  Restricting  the  Determination  of 
Mandl's  Rights  With  Respect  to  the  Assignment 
From  the  Bank  to  Mandl  to  That  Alleged  in  the 
Pleadings,  To-wit:  That  of  "Operation  of  Law" 
Only,  and  Further  in  Holding  That  the  Measure 
of  Said  Rights  Was  Determined  by  the  "Notice" 
From  the  Bank  to  Universal.     (Specification  7.) 

A.  With  respect  to  the  pleadings:  The  court  con- 
strued the  pleadings  to  mean  Mandl  asserted  his  rights  to 
the  judgment  by  virtue  of  an  assignment  by  operation  of 
law  only  and  restricted  Mandl's  rights  accordingly.  [R. 
p.  52.] 

There  was  introduced  by  appellants  proof  of  an  actual 
assignment  by  the  Bank  to  Mandl.  [R.  pp.  261-70.]  No 
evidence  to  refute  the  actual  assignment  was  offered  by 
appellee.  Appellants  further  urged  that  the  notice  from 
Bank  to  Universal  was  an  equitable  assignment  which  un- 
der American  law  transferred  the  claim  and  judgment  to 
Mandl. 

The  court  erred,  in  considering  Mandl's  rights,  by  fail- 
ing or  refusing  to  find  on  issues  of  equitable  or  actual 
assignment  as  shown  by  the  evidence  on  the  ground  that 
such  issues  were  not  raised  by  the  pleadings. 

The  amended  complaint  discloses  that  in  paragraph  V 
thereof  [R.  p.  7],  "That  notice  of  the  payment  of  the 
obligation  of  said  Joe  May  together  with  the  assignment 
from  said  Bank  for  Foreign  Commerce  of  said  judgment 
to  said  Frits  Mandl  was  given  to  the  defendant  in  a  letter 
dated  February  25,  1936,  and  mailed  to  the  defendant. 
Universal  Pictures  Corporation,  on  said  date  by  said  Bank 
for  Foreign  Commerce."     (Italics  ours.) 
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Appellants  submit  that  this  allegation  of  the  complaint 
was  sufficient  to  raise  the  issue  of  either  equitable  or 
actual  assigjiment. 

lUu  assuming  that  the  court's  interpretation  of  the 
pleading  is  correct,  the  court  still  erred  in  view  of  Rule 
15B  of  the  Federal  Rules  of  Civil  Procedure.  In  part  it 
states,  *'.     .  when  issues  not  raised  by  the  pleadings 

are  tried  by  the  express  or  implied  consent  of  the  parties, 
they  shall  be  treated  in  all  respects  as  if  they  had  been 
raised  by  the  i)leadings."  The  rule  provides  further  that 
amendments  to  pleadings  to  conform  to  proof  should  be 
allowed,  even  after  judgment  and  that  failure  to  so  amend 
"does  not  affect  the  results  of  the  trial  of  these  issues." 

This  rule  is  referred  to  by  the  commentators  as  creat- 
ing an  "automatic  amendment"  to  the  pleadings.  In 
Atzvatcr  v.  N.  A.  Coal  Corp.,  Ill  Fed.  (2d)  125,  the 
court  held,  per  Clark,  J.,  tliat.  "after  trial  judgment  must 
be  given  according  to  the  rights  of  the  case  whether  the 
correct  legal  theory  has  been  presented  or  not."  To  same 
effect  are  Lintz  r.  IVhcclcr,  113  Fed.  (2d)  767  (C.  C. 
A.  8);  United  Clay  Prod.  r.  Lender.  119  Fed.  (2d)  456: 
Nesler  r.  Western  Union,  2S  Fed.  Supj).  47S.  Issues 
raised  by  the  evidence  and  brought  forward  by  the  parties 
during  the  trial  which  are  material  to  the  issues  involved 
must  be  considered  by  the  court  and  findings  wade  there- 
on. Weiner  v.  Luscombe,  66  Pac.  (2d)  151,  19  Cal.  App. 
(2d)  668,  at  670;  Sun  Maid,  etc.  v.  Papazian,  240  Pac. 
47,  74  Cal.  App.  231.  at  238;  Wolf  v.  Gall,  176  Cal.  787, 
109  Pac.  1017. 

When  an  issue  involves  an  assignment,  the  pleadings 
relating  thereto  must  be  liberally  construed  with  a  view  of 
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substantial  justice  between  the  parties.  Estate  of  Wicker- 
sham,  96  Pac.  311.  153  Cal.  603;  McCaughev  z'.  Shiitfe, 
46  Pac.  665,  117  Cal.  223. 

B.  Further,  in  construing  Mandl's  rights  the  court 
erred  in  limiting  the  same  to  the  Bank's  letter  or  notice 
to  Universal.  [R.  pp.  32-3.]  The  court  apparently  re- 
garding the  notice  in  the  light  of  a  contract  between  Bank 
and  Universal  and  therefore  held  parole  evidence  inad- 
missible to  show  the  true  transaction.  The  apparent 
ground  of  the  court's  ruling  was  that  such  parole  testi- 
mony would  nullify  or  change  or  vary  the  terms  of  the 
written  notice.     [R.  pp.  402-3.] 

First,  considering  this  notice  purely  as  such.  It  then 
was  not  such  a  document  or  contract  as  would  come  within 
the  parole  evidence  rule.  It  was  then  merely  a  notice  of 
an  assignment,  and  not  the  assignment  itself.  Therefore 
it  was  susceptible  of  explanation  by  extrinsic  circum- 
stances or  facts.  The  real  transaction  could  be  shown. 
This  rule  is  stated  in  first  Federal  Trust  Co.  r.  Stock- 
fleth,  98  Cal.  App.  21,  at  24-5,  (276  Pac.  371)  thus :  "Any 
writing  which,  neither  by  contract,  operation  of  law,  nor 
otherwise,  vests,  or  passes,  or  extinguishes  any  right,  but  is 
used  as  ezndence  of  a  fact,  and  not  as  ez'idence  of  a  con- 
tract may  be  susceptible  of  explanation  by  extrinsic  cir- 
cimistances  or  facts."     (Italics  ours.) 

The  same  rule  is  stated  in  31  C.  J.  S.  "Evidence."  page 
851,  paragraph  928;  also  in  22  C.  J.,  page  1142,  para- 
graph 1529.  In  Porter  v.  Wormser,  94  X.  Y.  431.  it  was 
held  that  notices  of  sale  sent  by  brokers  to  their  principal 
are  not  writings  of  such  a  character  as  to  preclude  the 
admission  of  parole  evidence  to  show  the  real  transaction. 
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At  pages  447-8  the  Court  of  Appeals  states,  "It  is  in- 
sisted that  those  notices  which  the  counsel  characterize  as 
'purchase  notes,'  conclusively  determine  the  point  that  the 
defendants  were  the  purchasers  of  the  bonds,  and  that 
parole  evidence  was  inadmissible  to  show  that  they  sus- 
tained any  other  relation  to  the  transaction,  or  that  in 
fact  the  bonds  were  sold  to  third  persons.  IVc  think  the 
defendants  were  not  precluded  from  showing  the  real 
transaction,  and  that  the  rules  that  parole  ezndence  is  inad- 
missible to  change  or  z'ary  zvritten  contracts  haz'c  no  ap- 
plication."    (Italics  ours.) 

The  Porter  v.  Wormser  case,  supra,  and  the  case  at  bar 
have  certain  points  of  similarity.  Wherein  in  the  cited 
case  the  court  held  the  notice  was  not  such  a  contract  as 
to  come  within  the  parole  evidence  rule,  and  did  i)ermit 
the  real  transaction  to  be  shown,  in  the  case  at  bar,  the 
trial  court  held  just  the  opposite  and  held  the  notice  did 
come  within  the  rule  and  therefore  the  true  transaction 
could  not  be  shown,  to-wit :  that  the  assignment  from  May 
to  the  Hank  therein  set  forth  was  by  way  of  security  be- 
cause the  assignment  itself  did  not  show  that  fact.  (The 
letter  reciting  the  assignment  did  state  that  the  assign- 
ment was  "as  security.")  In  the  case  at  bar  the  evidence 
unquestionably  shows  that  May's  assignment  to  the  Bank, 
though  absolute  on  its  face,  was  in  fact,  simply  by  way 
of  security.  It  was  admitted  by  appellee's  witnesses  as 
well  as  by  those  of  appellants,  that  under  German  law  a 
document  which  on  its  face  was  an  absolute  assignment, 
could  be  shown  to  be  one  given  as  security  only.  [R. 
pp.  401,  496-7.  411,  491.)  This  obviously  could  be  shown 
by  the  law  of  the   forum.     Shattuck  and  Desmond,  etc. 
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Co.  V.  Gillelen,  154  Cal.  77^,  at  784  (99  Pac.  348): 
Golden  v.  Fisher,  27  Cal.  App.  271,  at  280-81  (149  Pac. 
797) ;  Renton-Holmes  and  Co.  v.  Monnier,  77  Cal.  449, 
at  456-7  (19  Pac.  820). 

The  court,  nevertheless,  because  of  its  strict  adherence 
to  the  parole  evidence  rule,  erroneously  refused  to  give 
effect  to  or  permit  such  testimony,  and  as  a  result  found 
that  no  transfer  by  operation  of  law  occurred.  Had  it 
done  so,  a  different  result  would  have  obtained. 

C.  Appellants  maintain,  however,  that  the  notice,  by 
reason  of  its  wording,  must  be  construed  as  an  assign- 
ment. The  letter  of  notice  sent  by  the  Bank  to  Universal 
at  New  York  on  February  25,  1936,  stated  that  the  claim 
and  judgment  sued  upon  "has  been  transferred  to  .  .  . 
Mandl  ...  of  which  fact  we  are  notifying  you  here- 
with. You  can  satisfy  this  debt  only  by  payment  to  the 
above  named   (Mandl)."      [R.  pp.  295-6.] 

This  notice  admittedly  received  by  Universal  is  in  and 
of  itself  an  actual  equitable  assignment,  and  had  the  effect 
of  transferring  as  of  its  date,  legal  title  of  the  claim  and 
judgment  to  Mandl,  irrespective  of  its  additional  recita- 
tions referring  to  an  assignment  by  operation  of  law. 
Even  in  Germany  this  is  recognized  by  the  supreme  code 
law,  which  states  in  section  409  thereof,  that,  "If  the 
creditor  inform  the  debtor  that  he  has  assigned  the  claim, 
the  notice  of  assignment  is  valid  against  him  as  toward  the 
debtor  even  though  the  assignment  had  not  been  made,  or 
is  not  effective.  It  -is  equivalent  to  the  notice  that  the 
creditor  has  executed  an  instrument  of  assignment  to  the 
new  creditor  named  in  the  instrument  and  the  latter  pre- 
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sents  it  to  the  debtor  .  .  ."  [R.  p.  439.]  Where  such 
notice  is  given  by  the  former  creditor  it  is  not  necessary 
for  the  new  creditor  to  exhibit  the  assip^nnient  to  the 
debtor  and  tlie  latter  imist  jicrt'orni  in  favor  of  tlie  as- 
sig^iee.     (Sec.  410,  German  Civil  Code,  R.  p.  440.) 

In  (Germany,  the  Hank  by  its  notice  to  Universal 
estopped  itself  from  ever  asserting  the  ris^dit  to  receive 
payment  on  the  judgment.  1 1\.  p.  34'^  |  Mayfilm  Corp.  is 
estopped  to  claim  payment  by  virtue  of  the  declaratory 
Decree.  Joe  May  admitted  he  had  assigned  the  claim  to 
the  Bank,  so  he  is  also  estopped  to  claim  payment.  [R. 
p.  482.]  This  leaves  only  the  appellants  who  arc  Mandl's 
successors  in  interest. 

Heretofore  under  our  argument  on  Point  II  we  have 
set  out  the  law  to  the  effect  that  the  question  of  whether 
the  ''notice"  conferred  upon  Mandl  the  ownership  of  the 
judgment,  so  as  to  permit  him  or  his  successors  as  such 
owner  to  prosecute  the  action  against  Universal,  must  be 
determined  by  the  law  of  the  forum.  W'c  have  also  there- 
in sliown  that  under  the  law  of  the  forum,  to-wit:  Cali- 
fornia, it  is  well  settled  that  in  order  to  constitute  an 
equitable  assignment  no  particular  words  are  necessary, 
if,  from  the  entire  transaction  it  clearly  appears  that  it  is 
the  intention  of  the  parties  to  pass  title.  Any  order,  di- 
rection or  request  of  a  creditor  to  his  debtor  that  the 
latter  shall  pay  money  due  the  former  to  a  third  person 
constitutes  an  equitable  assignment  and  vests  the  owner- 
ship of  the  fund  in  the  third  person  together  with  the 
right  to  prosecute  the  action  fur  tlie  recovery  thereof. 
(Citations  already  set  out  in  Argument  under  Point  II.) 
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The  "notice"  clearly  contained  all  the  requisites  neces- 
sary to  establish  it  as  an  equitable  assignment  under 
California  law.  But,  if  it  were  to  be  held  California  law- 
is  inapplicable,  then  as  the  only  alternative,  New  York 
law  must  be  applied,  for  it  was  there  the  notice  was  di- 
rected by  the  Bank,  and  it  was  there  admittedly  received 
by  Universal.  New  York  was  the  domicile  of  the  debtor; 
that  is  where  the  obligation  to  pay  Mandl  became  fixed, 
and  that  is  where  payment  (performance)  of  the  judg- 
ment was  contemplated  under  said  notice.  The  "notice" 
may  therefore  be  interpreted  according  to  the  law  of  the 
place  of  performance,  to-wit:  New  York.  (Calif.  Civil 
Code,  Sec.  1646.)  Where  an  assignment  is  made  in  one 
place  and  to  be  performed  in  another,  the  law  of  the 
place  of  performance  will  control  in  determining  the 
validity  of  the  assignment,  or  whether  an  assignment 
exists.  App.  of  Goodchild,  290  N.  Y.  S.  683;  160  Misc. 
738;  Thompson  v.  Erie  Rlwy.  131  N.  Y.  S.  627  147  App. 
Div.  8;  A.  B.  T.  v.  Ann.  Trust,  etc.  Bank,  159  111.  467, 
42  N.  E.  856;  National  Bank  of  America  v.  Ind.  Bank- 
ing Co.,  114  111.  483,  2  N.  E.  407;  A^.  W.  Mutual  Life 
Insurance  Co.  v.  Adams,  155  Wis.  335,  144  N.  W.  1108. 
In  the  last  cited  case  an  assignment  of  insurance  proceeds 
w^as  made  in  Minnesota  to  be  paid  in  Wisconsin.  In 
Minnesota  the  assignment  was  void,  but  in  Wisconsin 
it  was  valid.  The  place  of  payment  or  performance 
determined  the  applicable  law  and  therefore  the  assign- 
ment was  held  to  be  good. 

Under  the  law  of  New  York  the  order,  direction,  or 
request  of  the  creditor  to  his  debtor  that  the  latter  shall 
pay  the  debt  due  the  former  to  a  third  person  constitutes 
an  equitable  assignment  of  the  funds,  and  vest  in  the 
third  person  the   ownership   and  the  right   to  prosecute 
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the  action  against  the  debtor  for  the  recovery  tliereof. 
The  authorities  in  support  of  this  rule  liave  heretofore 
been  cited  under  Argument.  Point  II. 

The  "notice"  therefore  under  Xew  York  law  clearly 
constituted  an  e^iuitable  assignment,  which  was  sufficient 
to  transfer  the  judgment  sued  upon  to  Mandl. 

D.  In  addition  to  the  foregoing  reasons  why  the  court 
should  have  found  an  actual  or  equitable  assignment,  we 
submit  that  where  the  assignor  and  the  assignee  each 
unequivocably  recognize,  admit  and  act  on  the  premise 
that  an  assignment  has  been  made,  and  each  are  satisfied 
with  its  validity,  the  debtor  cannot  question  the  validity 
thereof,  or  challenge  its  effectiveness  as  such  assignment. 
Donier  v.  Heffncr,  15  Cal.  App.  (2d)  97,  101,  58  Pac. 
r2d)  1308:  Van  Dyke  v.  Gardner,  49  N.  Y.  S.  328,  22 
Misc.  \U\  Cornish  v.  Marty,  76  Minn.  493,  79  N.  W.  507. 

Even  where  alleged  creditors  of  the  assignor  would  be 
allowed  to  challenge  the  assignment,  this  right  is  not  al- 
lowed to  the  debtor.  Blackford  v.  Westchester  Fire  Ins. 
Co.,  101   Fed.  90. 

In  conclusion,  appellants  submit  there  were  three  dis- 
tinct assignments.  First,  the  assignment  by  operation  of 
law ;  second,  an  equitable  assignment  as  set  forth  in  the 
"notice"  which  under  German  law,  California  law  or  New 
York  law  was  sufficient  to  transfer  the  judgment  to 
Mandl;  and  third,  the  actual  assicjtnnent  as  described  by 
Mandl  in  liis  deposition,  which  has  never  been  contra- 
dicted, refuted  or  denied.  Therefore  the  court  erred  in 
restricting  Mandl's  rights  to  either  the  pleadings  or  the 
"notice"  and  should  have  made  findings  on  the  equitable 
and  the  actual  assignments.  Such  fmdings  if  made  should 
have  determined  that  there  was  an  assignment  of  th*^ 
claim  to  Mandl  and  that  he  was  entitled  to  sue  thereon, 
and  therefore  the  failure  to  make  findings  on  such  issues 
were  prejudicial  to  appellants. 
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VIII. 

The  Court  Erred  in  Denying  Appellants'  Motion  for 
a  New  Trial.     (Specification  8) 

The  court  should  have  granted  appellants'  motion  for 
a  new  trial  on  the  following  grounds: 

(a)  The  judgment  is  contrary  to  the  evidence.  This 
has  been  fully  presented  in  our  argument  under  Point  II 
to  which  reference  is  hereby  made. 

(b)  The  judgment  is  unsupported  by  the  evidence.  This 
likewise  has  already  been  argued  under  Point  II  to  which 
reference  is  hereby  made. 

(c)  The  judgment  is  contrary  to  law.  This  has  been 
set  forth  in  Argument  under  Points  II,  VI  and  VII  to 
which  we  respectfully  refer. 

(d)  Errors  of  law  occurring  at  the  trial. 

(1)  The  court  erred  in  admitting  opinions  of  experts 
in  answer  to  hypothetical  questions,  for  the  purpose  of 
showing  that  an  actual  German  Declaratory  Decree  was 
erroneous  according  to  German  law.  Said  Decree  de- 
termined Joe  May  to  be  the  owner  of  the  judgment  sued 
upon.     (Presented  under  Point  I.) 

(2)  The  court  erred  in  restricting  the  determination  ot 
Mandl's  rights  with  respect  to  the  assignment  from  the 
Bank  to  Mandl  to  that  alleged  in  the  pleadings,  to-wit: 
that  of  ''operation  of  law"  only.  (Presented  under  Point 
VII.) 

(3)  The  court  erred  in  applying  the  "parole  evidence 
rule"  to  the  "notice"  from  Bank  to  Universal  and  in 
construing  Mandl's  rights  under  said  "notice"  by  said 
rule.     (Presented  under  Point  VII.) 

(4)  The  court  erred  in  failing  to  give  any  evidentiary 
value  to  the  Declaratory  Decree.  (Presented  under 
Point  II  A.) 


(5)  The  court  erred  in  ruling  on  the  issue  of  owner- 
ship of  the  judjrnient  sued  upon,  that  tlie  Kaninierjjericht 
"g-rounds  of  decision"  were  first  a  judji^ient.  and  secondly 
that  tlu'v  were  res  adjudicata  against  Jcxj  May  and  his 
by  operation  of  hiw.  or  by  an  e(|uitable  assignment  or  by  an 
actual   assignment.      (Argued   under    Point    \'II.) 

(6)  The  court  erred  in  holding  that  there  was  no 
assignment  of  the  judgment  by  the  Bank  to  Mandl.  cither 
by  operation  of  law.  or  by  an  equitable  assignment  or  by 
an  actual  assignment.     (Argued  under  Point  \TI.) 

(7)  The  court  erred  in  making  findings  of  fact  in  the 
form  of  naked  conclusions  of  law,  or  in  such  an  indefinite 
manner  as  to  leave  in  doubt  what  facts  he  did  or  did  not 
find  to  exist.     (Presented  under  Point  III.) 

(8)  The  court  erred  in  making  findings  of  fact  that 
conflict  witli  cacli  other.     (Presented  under  Point   III.) 

Each  of  the  foregoing  points  has  been  argued  at  length 
heretofore,  and  it  would  be  repetitious  to  reargue  them 
here. 

(e)   Newly  discovered  evidence. 

In  sui)port  of  the  motion  for  new  trial  three  aflPidavits 
were  filed,  to-wit:  that  of  Mr.  Ilirschfeld  of  counsel,  Mr. 
Taub,  an  attorney  in  New  York,  and  of  Mr.  Lenk.  an 
officer  of  the  Cierman  Bank.  Mr.  Ilir.schfeld's  affidavit 
shows:  that  I'>itz  Mandl  had  left  dermany  and  had  tied 
to  Austria,  at  the  time  he  engaged  said  counsel ;  that 
shortly  thereafter,  Mandl  was  forced  to  leave  Austria  and 
had  not  been  heard  from  for  a  long  time;  that  he  finally 
appeared  in  New  York  via  South  America;  that  Mandl's 
German  lawyers  were,  because  of  their  faith,  unavailable; 
that  the  preparation  of   the  case   for  trial   was   without 
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benefit  of  either  said  German  counsel  or  Mandl;  that 
shortly  before  trial  Mandl  was  located  in  New  York  and 
through  one  Leo  Taub,  a  New  York  attorney,  said 
Mandl's  deposition  was  arranged  for;  that  fortuitously 
one  Erick  Lenk,  the  officer  of  the  German  Bank  who  had 
handled  the  transaction  with  Mandl  arrived  in  New  York, 
and  hurriedly  arrangements  were  made  to  take  his  deposi- 
tion; that  by  reason  of  the  lack  of  information  needed 
counsel  instructed  said  Taub  to  question  said  witnesses 
on  the  general  subject  matter  of  the  litigation;  that  only 
a  few  days  before  trial  their  depositions  arrived;  that 
counsel  had  little  or  no  time  to  examine  them  and  so  ad- 
vised the  court;  the  court  stated  the  case  had  dragged  too 
long,  was  one  of  the  oldest  cases  on  his  calendar  and 
counsel  interpreted  the  court's  remarks  as  an  order  to 
proceed;  that  counsel  had  at  no  time  before  trial  been 
informed  of  the  existence  of  an  actual  assignment  of  the 
claim  by  Mandl  by  said  Bank;  that  upon  learning  the 
court's  decision,  particularly  with  reference  to  his  basis 
for  decision  concerning  an  actual  assignment,  said  counsel 
ascertained  from  Lenk  that  there  had  been  an  actual  as- 
signment made  by  the  Bank  in  addition  to  the  one  recited 
in  the  notice  to  Universal ;  that  counsel  thereupon  obtained 
an  affidavit  from  Lenk  with  reference  thereto.  [R.  pp. 
61-68.] 

Said  Lenk's  affidavit  shows  that  after  Mandl  paid  the 
debt  which  was  secured  by  the  claim  against  Universal, 
it  was  Lenk's  opinion  that  Mandl  succeeded  to  the  claim 
against  Universal  automatically  and  so  advised  them  by 
letter  to  prevent  them  from  paying  anyone  other  than 
Mandl;  that  this  notice  was  given  pending  the  giving  of 
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an  actual  assignment  to  Mandl;  that  subsequently  after 
obtaining  jjerniission  of  the  German  Foreign  Exchange 
Control  oflice  to  execute  a  formal  assignment,  he  person- 
ally prei)arecl  such  assignment  to  Mandl,  was  signed  by 
said  Lenk,  countersigned  by  ant)ther  officer  of  the  Bank, 
notarized,  documentary  stamps  affixed  and  mailed  to 
Mandl,  and  a  copy  was  retained  by  the  Bank.  Said  assign- 
ment in  substance  recited  the  prior  assignment  from  May, 
described  it,  recited  the  loan  by  the  Bank,  the  payment 
thereof  by  Mandl.  recited  the  date  and  number  of  the 
Devisionstelle  permit  and  concluded:  ".  .  .  We  here- 
with transfer  and  assign  this  claim  against  Universal 
Pictures  Corp.,  New  York,  to  y(ju."  Said  Lenk  stated  he 
remembered  the  substance  of  the  assignment  as  it  was  a 
general  form  used  by  the  I5ank  for  many  years.  He 
stated  he  did  not  volunteer  anything  about  this  assign- 
ment at  the  deposition  as  he  was  not  asked  about  it.  That 
he  did  not  discuss  the  matter  with  Taub  before  giving  the 
deposition  and  that  Taub  was  unactjuainted  with  those 
facts ;  that  he  was  willing  to  testify  to  said  facts  in  person. 
[R.  pp.  72-77.] 

Taub's  affidavit  discloses  that  after  taking  Mandl's 
deposition  he  went  to  Central  America;  that  on  liis  return 
he  found  letters  from  appellants'  counsel  urging  the  imme- 
diate taking  of  Lenk's  deposition  as  the  case  was  coming 
up  for  trial;  he  hurriedly  took  same,  and  delayed  in  send- 
ing both  dei)ositions  to  Los  Angeles  as  he  needed  the 
exhibits  of  the  former  one  in  the  latter.     ( R.  pp.  69-70.] 

It  can  thus  be  seen  from  said  affidavits  that  counsel  for 
appellants  were  under  great  difficulties  in  prei)aration  of 
the  pleadings  and  in  preparation  for  trial,  'i^iat  further, 
the  issue  of  actual  or  ecjuitable  assignment  were  first  in- 
troduced during  the  trial.     That  only  after  the  conclusion 
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of  trial  did  counsel  learn  of  the  date  and  wording  of  an 
actual  written  assignment  from  the  Bank  to  Mandl.  That 
regardless  of  the  court's  opinion  on  the  question  of  assign- 
ment by  operation  of  law  the  affidavits  disclosed  said  actual 
written  assignment  and  in  the  interests  of  justice  the  court 
should  have,  on  that  ground  alone,  reopened  the  case  for 
further  evidence  on  that  point  or  should  have  granted  a 
motion  for  a  new  trial.  In  this  way  a  determination  of 
the  issue  of  actual  assignment  could  have  been  made 

In  determining  the  motion  to  grant  a  new  trial,  the 
court  should  be  more  liberal  where  such  new  trial  will 
clear  up  an  issue  involving  a  plaintiff's  right  to  sue  than 
in  cases  where  the  additional  evidence  simply  attempts  to 
bolster  up  the  merits  of  the  cause  of  action  itself. 

We  submit  that  a  new  trial  should  have  been  granted  by 
the  trial  court. 

Conclusion. 

Appellants  submit  that  the  judgment  herein,  as  it  now 
exists,  creates  an  unprecedented  and  impossible  situation 
which  only  this  Court  can  rectify.  By  a  final  Decree  of 
a  German  court  it  has  been  finally  determined  that  Mayfilm 
Corp.  was  not  the  owner  of  the  judgment  sued  upon;  but 
that  the  same  was  owned  by  Joe  May,  and  that  his  assign- 
ment thereof  to  the  Bank  was  valid.  Such  is  the  status 
of  the  judgment  in  Germany.  The  trial  court,  on  the 
other  hand,  has  determined  that  notwithstanding.  May- 
film  Corp.  is  still  the  owner  of  the  said  judgment,  that 
Joe  May  was  not  the  owner,  and  that  his  assignment 
thereof  to  the  Bank  was  ineffectual.  Universal,  never- 
theless, admittedly  owes  the  judgment  to  someone,  but  who 
this  "someone"  is,  under  the  several  conflicting  judgments, 
cannot  now  be  determined.  Universal,  now,  can  escape 
total  liability,  by  using  either  of  said  judgments,  as  the 
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occasion  may  require.  If  it  is  sued  by  Joe  May  or  his 
successor,  it  can  use  the  judgment  herein  to  claim  that 
Mayfihn  is  the  owner  of  the  original  judgment,  while  if 
action  is  brought  by  Mayhlm  or  its  successor,  it  can  set 
up  the  Declaratory  Decree  to  support  its  claim  that  May- 
tilm  does  not  own  the  original  judgment.  Such  a  situation 
cannot  continue  to  exist.  We  respectfully  submit  that  tlie 
rights  of  the  parties  require,  and  tliat  this  Honorable 
Court  should  make  a  full  determination  of  the  evidentiar> 
force  and  effect  of  the  Declaratory  Decree. 

We  further  respectfully  assert  that  the  interests  of  the 
parties  herein  further  require  that  there  also  be  a  full 
determination  of  the  question  of  whether  there  was  an 
assignment  from  the  Bank  to  Mandl,  either  by  operation 
of  law,  or  by  an  e(|uitable  assignment,  or  by  an  actual 
assignment,  for  necessity  requires  that  there  be  a  deter- 
mination as  to  where  the  ownershi])  of  the  original  judg- 
ment, admittedly  owed  by  Universal,  now  exists.  This 
question,  too,  we  respectfully  request,  be  fully  determined 
by  this  Honorable  Court. 

In  conclusion  we  respectfully  submit  that  tlie  record  in 
this  case  is  replete  with  prejudicial  reversible  error.  It 
has  been  impossible  to  present  all  of  them  at  length  in  lliis 
brief.  We  have,  however,  endeavored  to  point  out  those 
which  in  our  opinion  constittite  the  most  serious.  We 
sincerely  believe  we  have  done  so.  We  therefore  respect- 
fully urge  that  the  judgment  be  reversed,  and  that  appel- 
lants be  awarded  all  their  costs  on  appeal. 

Resi)ectfully  submitted, 

Ellis  I.  Hirsciikllu, 
Samuel  W.  Blum. 
Attorneys  for  Appellants. 


APPENDIX. 

Chapman  v.  Moore,  151  Cal.  509  at  514-16  (91  P.  324)  : 

"Now,  as  to  the  effect  of  the  decree.  While  respondent 
has  contended  here,  though  ineffectually,  that  the  decree  is 
void,  he  also  insists  that,  even  if  valid,  the  trial  court 
properly  rejected  it  when  offered  as  constituting  a  muni- 
ment of  title  in  behalf  of  plaintiff  against  the  defendant; 
that  the  decree  was  only  conclusive  against  Patterson  and 
parties  in  privity  with  him  having  notice  of  the  judgment 
(Code  Civ.  Proc,  sec.  1908,  subd.  2),  and  did  not  affect 
the  rights  of  the  defendant  Moore.  And  it  is  asserted  by 
respondent  in  his  brief  that  this  was  the  view  taken  by  the 
trial  court.    If  so,  it  was  incorrect. 

"While  the  general  rule  undoubtedly  is  that  judgments 
bind  only  parties  and  privies,  still  there  is  an  exception  to 
the  rule  universally  recognized  which  sustains  their  ad- 
missibility against  third  parties  who  are  not  parties  or 
privies  to  the  judgments  for  certain  purposes.  This  ex- 
ception is  that  the  judgment  rendered  in  an  action  involv- 
ing title  to  property,  and  in  which  it  is  determined  that 
the  title  is  in  one  of  the  parties  to  the  action,  is  admissible 
in  evidence  in  behalf  of  the  party  claiming  under  the  judg- 
ment, and  subsequently  asserting  a  claim  to  the  property 
affected  by  it  as  a  link  in  his  chain  of  title,  although  such 
judgment  would  not  be  conclusive  on  the  party  against 
whom  it  is  offered  because  he  was  not  a  party  or  privy 
thereto.  It  is  admissible  in  evidence,  not  for  the  purpose 
of  defeating  or  affecting  any  claim  or  title  of  a  party  who 
was  not  a  party  or  privy  to  such  judgment,  but  solely  as 
a  muniment  in  an  asserted  title. 

"In  Barr  v.  Gratz's  Executors,  4  Wheat.  213,  the  rule 
is  stated:  'It  is  true  that,  in  general,  judgments  or  de- 
crees are  evidence  only  in  suits  between  parties  and  privies. 
But  the  doctrine  is  wholly  inapplicable  to  a  case  where  the 
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decree  is  not  introduced  as  f>cr  sc  bindinj^  upon  any  rights 
of  the  other  party,  but  as  an  introductory  fact  to  a  link 
in  the  chain  of  plaintiff's  title  and  constilutinj^  a  part  of 
the  niuninients  of  his  estate.  .  .  .  To  reject  the  proof 
of  the  decree  would  be,  in  effect,  to  declare  that  no  title 
derived  under  a  decree  in  chancery,  was  of  any  validity 
except  in  a  suit  between  parties  and  privies,  so  that  in  a 
suit  by  or  aj^^ainst  a  stranj^a^r.  it  would  be  a  mere  nullity. 
It  niiji^ht  with  as  much  projjriety  be  argued  that  the  plain- 
tiff was  not  at  liberty  to  i)rove  any  other  title  deeds  in  this 
suit,  because  they  were  res  inter  alios  acta.'  To  the  same 
effect  are  the  cases  of  Kurtz  v.  St.  Paul  and  D.  R.  Co., 
65  Minn.  60  (67  N.  W.  808);  Gage  v.  Guudy.  141  111. 
215  (30  N.  E.  320);  Railroad  Equip.  Co.  v.  Blair,  145 
N.  Y.  607  (39  N.  E.  962) ;  lUissey  v  Dodge.  94  Ga.  584 
(21  S.  E.  151);  Skelly  v.  Jones.  70  X.  Y.  Supp.  447  (61 
App.  Div.  173).  See,  also,  24  Am.  &  Eng.  Ency.  of  Law, 
p.  757;  Ereeman  on  Judgments,  sec.  416. 

"These  authorities  declare  the  exception  to  the  general 
rule  to  be  well  established  that  a  party  claiming  under  a 
judgment  is  entitled  to  i)rove  it  as  a  muniment  in  his  chain 
of  title,  and  we  content  ourselves  simply  with  a  reference 
to  them,  as  nothing  to  the  contrary  is  cited  by  respondent. 

"Applying  this  rule.  then,  to  tlie  effect  of  this  judgment 
considered  with  the  other  proofs  of  title  made  by  appellant, 
it  is  justified  by  the  evidence.  It  was  conceded  on  the  trial 
that  in  1887  the  legal  title  to  the  lot  in  controversy  was  in 
Walter  Patterson,  and  the  presumption  is  that  the  legal 
title  continued  in  him  until  it  was  shown  that  he  had  con- 
veyed it,  or  that  in  some  way  it  had  become  extinguished 
or  his  title  defeated  or  barred.  It  was  defeated  and  barred 
by  the  judgment  obtained  by  Davis,  the  predeces.sor  of 
plaintiff,  against  Patterson  in  1894.  As  between  these 
two  it  was  there  adjudged  that  the  legal  title,  conceded, 
and  theretofore  presumed  to  continue,  in  Patterson,  was, 


as  against  him,  in  Davis,  and  such  adjudication  was  as 
effective  evidence  of  title  to  the  property  in  the  latter,  and 
as  conclusive  of  any  claim  of  Patterson  or  his  privies,  as 
if  Patterson  had  made  him  a  conveyance  of  it  by  deed. 
A  deed  from  Patterson  to  Davis  would  have  been  conclu- 
sive evidence  against  Patterson  that  legal  title  had  in  fact 
been  transferred  to  Davis  by  him,  and  of  course  would  be 
admissible  as  a  link  in  the  asserted  claim  of  plaintiff  of 
title  to  the  property.  So  with  the  judgment.  As  it  was 
as  effective  against  Patterson's  claim  of  title  as  if  he  had 
made  Davis  a  deed  to  the  property,  it  was,  under  the  rule 
heretofore  stated,  admissible  for  the  same  purpose  that  his 
deed  would  have  been — as  a  muniment  of  title.  Being  so 
admissible,  it,  with  the  previous  concession  of  legal  title 
in  Patterson  and  the  presumption  arising  therefrom,  to- 
gether with  the  conveyance  from  Davis  to  plaintiff,  estab- 
lished in  him  prima  facie  title  to  the  property,  which  in 
the  absence  of  any  evidence  of  title  in  the  defendant  would 
have  warranted  a  judgment  in  his  favor  against  the  de- 
fendant Moore,  and  the  finding  of  the  court  in  the  face  of 
this  prima  facie  showing  that  plaintiff  was  not  the  owner 
was  not  justified  by  the  evidence." 

Title  Insurance  Co.  v.  United  States  F.  &  G.  Co.,  121 
Cal.  App.  72>,  at  76-77  (8  P.  (2d)  912) : 

'*If,  through  either  chain,  Maybrook  had  become  the 
owner  at  the  time  the  pohcy  of  title  insurance  was  issued, 
the  judgment  in  this  case  must  be  affirmed.  We  shall 
therefore  confine  our  further  consideration  to  the  second 
chain  of  title  above  outlined. 

"When  Daisy  Grisham  conveyed  to  Ramos  Bros.,  In- 
corporated, it  became  the  record  owner  of  the  property. 
If  the  judgment  in  the  quiet  title  action  brought  by  May- 
brook  against  Ramos  Bros.,  Incorporated,  had  the  effect 


of  vesting  the  title  of  Ramos  liros..  Incorporated,  in  May- 
brook,  this  appeal  must  fail     .     .    . 

"Appellants'  second  point,  that  not  being  parties  or 
privies  they  are  not  bound  by  Maybrook's  judgment 
against  Ramos  Bros.,  Incorporated,  is  set  at  rest  in  this 
state  by  Chapman  v.  Moore.  151  Cal.  509  (121  Am.  St. 
Rep.  130,  91  Pac.  324).  and  Kipp  v.  Reed.  183  Cal.  49 
(190  Pac.  363).  llic  judcjvicnt  obtained  by  Maybrook  is 
as  coiiclusirc  ci'idcncc  against  Ramos  Bros.,  Incorporated, 
that  title  ivas  in  Maybrook,  as  if  Ramos  Bros.,  Incorpo- 
rated, had  given  Maybrook  a  deed.  Like  a  deed,  it  was 
admissible  against  appellants  as  a  muniment  of  title  to 
show  that  Maybrook  through  the  judgment  had  acquired 
the  title  theretofore  he:ld  by  Ramos  Bros..  Incorporated. 

"Judgment  affirmed."     ( Italics  ours,  j 

Perkins  v.  Benguet  etc.  Co.,  55  Cal.  Apj).  (2d)  720,  132 
Pac.    (2d)    70: 

"The  answer  of  defendant  sets  forth  several  defenses, 
most  of  them  predicated  on  the  contention  that  the  divi- 
dends were  payable  to  Mr.  Perkins.  It  is  important  to 
note  that  defendant  has  never  claimed,  and  does  not  now 
claim,  any  title  to  the  stock,  nor  does  it  seek  to  show  that 
anyone  other  than  Mr.  Perkins  is  entitled  to  the  stock  or 
dividends. 

"At  the  trial  of  the  present  action  plaintiff  offered  no 
ezndence  of  her  title  to  the  dividends  except  the  judgment 
roll  of  the  Nciv  York  action.  Defendant's  objections  to 
the  introduction  of  this  record  were  overruled  and  the  Neu 
York  record  was  admitted  as  competent  and  conclusive 
ezndence  of  plaintiff's  title.  Defendant  made  an  offer  to 
prove  at  the  trial  the  allegations  of  its  answer  that  the 
shares  and  the  dividends  belonged  to  the  conjugal  partner- 
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ship  of  plaintifif  and  her  husband,  and  that,  therefore,  the 
dividends  were  payable  to  plaintiff's  husband  and  his  trans- 
ferees. Defendant  also  offered  to  prove  that,  under  the 
facts,  Philippine  law  was  applicable.  The  trial  court  sus- 
tained plaintiff's  objections  to  such  offers  and  rii'led  that 
the  New  York  judgment  and  every  finding  upon  which  it 
rests  was  conclusive  against  defendant  with  respect  to 
everything  therein  adjudicated,  i.  e.,  res  judicata  in  the 
same  way  as  if  defendant  had  been  a  party  to  the  Neiv 
York  action."     (Italics  ours.)     (P.  730.) 

"On  this  appeal  the  basic  contention  of  defendant  is  that 
the  judgment  of  the  New  York  court  is  not  binding  on  it 
because,  so  it  is  urged,  it  was  not  a  party  or  privy  to  a 
party  to  that  action."    .     .     .     (P.  731.) 

"It  will  thus  be  seen  that  in  New  York  Mr.  Perkins,  in 
a  forum  of  his  own  choosing,  litigated  the  exact  questions 
that  defendant  corporation  seeks  to  litigate  here.  Every 
issue  of  fact  and  law  that  defendant  corporation  sought 
to  raise  in  the  trial  court,  except  those  later  discussed,  was 
litigated  and  passed  upon  by  the  New  York  Court  of  Ap- 
peals. The  basic  question  now  presented  is  whether  de- 
fendant corporation  should  now  be  permitted  to  litigate 
those  identical  issues  in  California,  or  whether  it  is  con- 
clusively bound  by  the  New  York  judgment  under  the  doc- 
trine of  res  judicata.  It  shoidd  again  be  emphasised  that 
defendant  does  not  claim  title  in  itself  nor  does  it  set  up 
title  in  any  third  person.  It  claims  the  right  to  prove  that 
the  New  York  judgment  ivas  zvrong  and  that  in  laiv  and 
fact  Mr.  Perkins  is  entitled  to  the  dividends  on  the  stock — 
the  very  issue  decided  adversely  to  Mr.  Perkins  by  the 
New  York  judgment."     (Italics  ours.)     (P.  737.) 

"It  seems  quite  clear  to  us  that  as  to  the  impounded 
dividends  the  corporation  has  no  interest  in  this  litigation 
separate  from  the  interest  of  Mr.  and  Mrs.  Perkins.     It 


claims  no  intercut  in  the  impounded  dividends  and  sets  up 
no  interest  of  a  third  person.  It  simply  claims  that  the 
dividends  rifi^htfully  beloni^  to  Mr.  Perkins,  althouj^^h,  as 
between  Mr.  and  Mrs.  Perkins,  it  has  tinally  been  adjudi- 
cated that  they  belonj^  to  Mrs.  Perkins.  There  are  only 
two  sides  to  this  dispute  over  title  to  this  stock,  those  of 
Mr.  and  Mrs.  Perkins.  The  corporation's  only  interest  is 
that  it  n(^t  be  cunij)elled  to  pay  such  dividends  twice.  As 
to  such  dividends,  it  is  a  mere  stake-holder,  a  specialized 
form  of  bailee.  If  the  New  York  judgment  is  binding 
on  Mr.  Perkins,  if  in  an  action  brought  by  Mr.  Perkins 
against  the  defendant  for  such  dividends  it  can  plead  the 
New  York  judgment  .  .  .  the  company  is  fully  pro- 
tected and  should  not  be  i)ermitted  to  relitigate  an  issue 
which  only  involves  Mr.  and  Mrs.  Perkins,  and  which  has 
already  been  passed  on  in  New  York.  Inasmuch  as  it  is 
our  view  that  all  these  points  must  be  decided  in  favor  of 
Mrs.  Perkins,  it  is  our  conclusion  that,  as  to  the  impounded 
dividends,  the  New  York  judgment  is  clearly  res  judicata 
and  binds  defendant  corporation  although  it  was  not  a 
party  to  that  action.     .     . 

"As  already  pointed  out.  in  the  New  York  action  be- 
tween Mr.  and  Mrs.  Perkins  it  has  been  determined  that 
Mrs.  Perkins  owns  the  stock  and  is  entitled  to  the  divi- 
dends thereon.    .     .    . 

"Once  the  competing  stockholder.^  have  litigated  the 
(juestion  of  title  to  a  final  conclusion,  jjayment  by  the  cor- 
l)oration  to  the  successful  party  in  such  an  action  must  be 
a  defense  in  an  action  against  the  corporation  by  the  other 
party.  (  Pernhard  v.  P>ank  of  America,  19  Cal.  2d  807 
(  122  P  2d  892;  ( ]).  738).  Any  other  rule  would  lead  to 
absurdities.  Should  the  corjjoration  be  permitted  in  the 
present  action  to  relitigate  the  title  to  the  stock  as  between 
Mr.  and  Mrs.  Perkins,  in  so  far  as  the  action  involves  its 
liability  for  impounded  dividends,  and  should  it  obtain  a 
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decision  that  it  is  not  liable  to  Mrs.  Perkins  because  Mr. 
Perkins  is  the  owner,  it  would  follow  that  in  a  suit  brought 
by  Mr.  Perkins  for  the  impounded  dividends  the  corpora- 
tion would  be  required  to  pay  them  to  him.  Otherwise, 
it  would  escape  liability  altogether.  Mr.  Perkins'  obliga- 
tion, if  he  recovered  the  dividends,  would  be  to  turn  them 
over  to  his  wife,  since  as  between  the  two  of  them  it  has 
been  held  in  the  New  York  case  that  she  is  entitled  to  them. 
Certainly,  the  company's  interest  not  to  he  held  liable  twice 
for  the  dividends  does  not  mean  that  it  shoidd  not  he  held 
liahle  to  one  of  the  parties.    .     .     .     (Italics  ours.) 

"It  may  be  that  a  corporation  in  the  position  of  defend- 
ant herein  does  not  fit  into  definitions  commonly  given  as 
to  who  is  'privy'  to  a  judgment,  so  as  to  be  bound  by  it 
although  not  a  party.  Where  a  situation  arises  which  so 
obviously  calls  for  application  of  the  doctrine  of  res  judi- 
cata as  does  the  present  case,  in  so  far  as  it  concerns  im- 
pounded dividends,  definitions  of  'privies'  and  'privity' 
drawn  from  other  situations  do  not  constitute  an  obstacle 
to  reaching  a  sound  result  In  1  Freeman  on  Judgments 
(5th  ed.),  page  893,  section  409,  is  the  following  pertinent 
observation:  'The  rule  limiting  the  effect  of  a  judgment 
to  parties  and  their  privies  is  not  to  be  taken  in  an  abso- 
lutely literal  sense  nor  is  it  without  important  qualifica- 
tions and  exceptions. 

"  'Neither  the  benefit  of  judgments  on  the  one  side,  nor 
the  obligations  on  the  other,  are  limited  exclusively  to 
parties  and  their  privies.'  'The  question  of  who  is  con- 
cluded by  a  judgment  has  been  obscured  by  the  use  of  the 
words,  "privity"  and  "privies,"  which  in  their  precise 
technical  meaning  (p.  739)  in  law  are  scarcely  determine- 
tive  always  of  who  is  and  who  is  not  bound  by  a  judg- 
ment.' 

"Defendant  itself  cites  situations  well  recognized  in  the 
law  where  the  relationship  between  the  party  sued  in  the 


first  action  and  the  party  sued  in  the  second  is  such  that 
the  judgment  in  the  first  action  is  res  judicata,  and  where, 
as  here,  the  party  sued  in  the  second  has  no  indei)endent 
interest  from  that  of  the  party  sued  in  the  first  action. 
Tluis,  a  landlord  who  defends  throuj^di  his  tenant  is  con- 
clusively estopi)ed  by  the  judgment  (Valentine  v.  Ma- 
honey.  37  Cal.  389) ;  agents  and  servants  are  usually 
estopped  by  judgments  against  the  principal  or  master 
{ Satterlee  v.  Bliss.  30  Cal.  489) ;  and  a  bailee  by  judgment 
against  the  bailor  (Hughes  v.  United  Pipe  Lines,  119 
N.  Y.  423  (23  N.  E.  1(H2)).  The  same  reasoning  ap- 
plies to  a  stakeholder  who  is  holding  a  fund  as  a  disinter- 
ested party  awaiting  a  final  determination  as  to  who,  as 
between  two  disputing  claimants,  is  entitled  to  the  fund. 
As  to  such  fund  the  third  party,  the  corporation  here,  is 
a  specialized  form  of  bailee.  Every  principle  of  reason, 
fairness,  justice  a)id  equity  compels  the  conclusion  that  it 
should  be  bound  by  a  final  judgment  betiveen  the  two  dis- 
puting claimants."    .         .     ( Italics  ours.)     (P.  740.) 

'7/  a  corporation  has  no  adverse  interest  in  an  action 
betzveen  two  disputants  over  title  to  its  stock,  it  cannot 
gain  such  aji  adverse  interest  by  choosing  sides  in  the  con- 
troversy and  paying  the  diindends  to  one  of  the  disputants 
ztnth  full  knozvledge  of  the  other's  claims.     (Italics  ours.) 

"There  is  a  remarkable  paucity  of  authority  on  the  sub- 
ject under  discussion.  We  have  been  referred  to  but  two 
cases  from  other  jurisdictions  where  the  point  here  under 
discussion  was  directly  involved.  Both  of  them  support 
the  conclusions  above  set  forth. 

"Hughes  V.  United  Pipe  Lines  Co..  119  X.  ^■.  423  (23 
N.  E.  1042),  was  decided  by  the  New  York  Court  of 
Ai)j)eals.  The  facts  were  that  William  and  Maria  Ste|)hans 
drilled  and  produced  oil  on  land  claimed  by  Hughes.  The 
oil  was  stored  by  the  Stephanses  with  the  United  Pipe 
Lines  Company.     Hughes  notified  the  company  that  the 


oil  was  his.  The  Stephanses  sued  Hughes  to  quiet  title 
to  the  oil  and  Hughes  secured  an  adjudication  that  he  was 
the  owner  of  the  oil.  The  United  Pipe  Lines  Company 
was  not  a  party  to  that  action.  United  Pipe  Lines  Com- 
pany, with  full  knowledge  of  the  dispute,  took  indemnity 
from  the  Stephanses  and  delivered  the  oil  to  them.  Hughes 
sued  the  United  Pipe  Lines  Company  for  conversion.  The 
Stephanses  were  not  parties  to  this  action.  ( P.  749. )  The 
trial  court  held  that  the  judgment  between  the  Stephanses 
and  Hughes  was  conclusive  on  the  issue  of  title  as  against 
the  United  Pipe  Lines  Company.  This  conclusion  was 
affirmed,  the  court  stating  (23  (N.  Y.)  N.  E.  at  p.  1043) : 
'The  very  matter  in  issue  in  that  action  was  the  title  to 
the  well,  and  the  oil  produced  therefrom.  To  maintain 
their  action  the  plaintiffs  were  bound  to  establish  that  the 
well  and  oil  belonged  to  them,  and  the  defendant  in  that 
action  could  defeat  the  same  by  showing  that  the  well  and 
oil  belonged  to  him,  and  he  prevailed  upon  that  issue;  and 
thus  there  was  an  adjudication,  binding  upon  the  plaintiffs 
therein,  that  they  had  no  title  to  the  well,  or  the  oil  pro- 
duced therefrom,  and  that  the  same  belonged  to  Hughes. 
The  fact  thus  established  could  not  again  be  brought  in 
dispute  between  the  same  parties  or  their  privies;  and  the 
judgment  in  that  action  conclusively  established  against 
the  plaintiffs  therein  the  right  and  title  of  Hughes  to  the 
well,  and  the  oil  produced  therefrom.  This  defendant 
stands  in  the  place  of  Stephans  and  wife.  It  does  not  hold 
or  claim  the  oil  in  its  own  right,  but  claims  solely  to  hold 
it  for  Stephans  and  zvife,  by  zvhom  it  has  been  indemnified 
against  the  claim  of  this  plaintiff.  The  adjudication, 
therefore,  which  binds  them,  binds  it;  and  this  conclusion 
rests  upon  lazv  so  elementary  that  no  citation  of  authori- 
ties to  sustain  it  is  needed.  It  is  clear,  therefore,  that  the 
plaintiff  is  entitled  to  recover  the  value  of  this  oil  from 
the  defendant.     He  early  gave  it  notice  of  his  claim.     He 
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demanded  the  oil  of  it.  and   it  refused   to  recognize  his 
rigfht.'     ( Italics  added. ) 

** Defendant  practically  concedes  that  the  second  case — 
Coniniercial  Nat.  Hank  v.  Allaway,  207  Iowa  419  (223 
N.  W.  167) — decided  by  the  Supreme  Court  of  Iowa  in 
1929.  is  in  point,  its  basic  argument  being  that  the  de- 
cision is  wrong.  In  that  case,  Allaway  delivered  his  de- 
mand note  to  the  Iowa  Savings  Bank.  That  bank  i)ledged 
that  note,  together  with  others,  with  the  Commercial  Na- 
tional Bank  to  secure  a  loan.  The  Iowa  Savings  Bank 
failed,  whereuixm  the  Commercial  National  Bank  sold  out 
the  pledge  and-  purchased  Allaway's  note.  The  Iowa  Sav- 
ings Bank  sued  Commercial  National  Bank  to  recover  the 
note,  charging  fraud  in  the  sale,  and  its  lack  of  authority 
to  make  tlie  i)ledge.  Judgment  went  for  Commercial  Na- 
tional Bank."     (P.  750.) 

"After    that    judgment    became    hnal,    the    Commercial 
National  Bank  brought  the  present  action  against  Allaway 
on  the  note.    Allaway's  defense  was  that  the  Iowa  Savings 
Bank  was  the  owner  of  the  note,  and  that  he  had  paid  that 
bank  the  full  amount  of  the  note.     The  Commercial  Na- 
tional Bank  pleaded  the  former  adjudication  as  res  judi- 
cata.    The   trial   court   decided   against    that   contention. 
Thus,  the  situation  is  one  where  Allaway  owed  a  debt  and 
two  banks  claimed  it.     In  litigation  between  the  banks,  to 
which  Allaway  was  not  a  party,  it  was  decided  that  bank 
A  owned  the  note.     Bank  A  sued  Allaway  and  he  defended 
on  the  ground  that  he  had  paid  bank   B,  and  that  B.  in 
fact,  owns   the  note.     The  Supreme   Court   of   Iowa,    in 
reversing  the  trial  court,  held  the  prior  judgment  between 
A  and  B  res  judicata  against   Allaway  on  the   issue  of 
ownership,  and  that  he  could  not   {22S  N.   VV.,  p.    168) 
'have  adjudicated,  for  the  second  time,  a  controversy  that 
was  settled  by  a  former  trial.         .     .'    That  is  exactly  the 
legal  situation  presented  in  the  instant  case.     In  disposing 
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of  the  contention  that  the  judgment  was  not  res  judicata, 
the  court  stated: 

"  'So  far,  then,  as  the  Iowa  Savings  Bank  and  its  re- 
ceiver are  concerned,  the  adjudication  certainly  is  com- 
plete. Can  the  appellee  assert  the  fact  thus  found,  in  any 
way,  that  the  Iowa  Savings  Bank  and  the  receiver  could 
not?  Manifestly  not,  so  far  as  the  issues  here  involved 
are  affected.  Each  assertion  thus  made  by  appellee  must 
have  been  for  and  on  behalf  of  the  Iowa  Savings  Bank 
and  its  receiver,  because  the  appellee  was  attempting  in 
the  trial  below  to  prove  that  the  appellant  was  not  the  real 
party  in  interest,  by  showing  that  truly  and  legally  the 
Iowa  Savings  Bank  and  its  receiver  were  such  parties. 
To  do  this,  it  was  necessary  for  appellee  to  become,  for 
the  time  being,  so  far  as  his  cause  is  concerned,  the  Iowa 
Savings  Bank  or  its  receiver. 

"  'Hence,  for  all  practical  and  legal  purposes,  appellee 
became  the  Iowa  Savings  Bank  or  its  receiver,  in  order 
to  plead  their  cause  in  the  premises.  A  higher  right  could 
not  accrue  to  the  appellee  in  this  respect  than  that  owned 
and  possessed  by  the  Iowa  Savings  Bank  and  its  receiver. 
Should  appellee  succeed,  it  must  be  on  the  rights  and  prop- 
erties of  the  Iowa  Savings  Bank  and  its  receiver  in  and 
to  the  note  in  question.  Appellee  himself  had  no  property 
in  this  note,  which  is  in  the  hands  of  an  innocent  pur- 
chaser for  value,  because  he  is  the  maker  thereof,  and  not 
the  owner.  (P.  751.)  The  only  interest  he  claims  therein 
is  the  right  to  make  an  offset  against  it,  providing  the 
same  legally  again  became  the  property  of  the  Iowa  Sav- 
ings Bank.  Clearly  then,  the  adjudication  which  bound 
the  Iowa  Savings  Bank  and  its  receiver  must  of  necessity, 
in  the  instance  here  under  consideration,  bind  appellee, 
because  appellee  in  this  proceeding  is  simply  reasserting 
the  same  rights,  equities,  and  properties  as  those  which 
were  advanced  in  the  former  suit. 
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"  'Necessarily,  in  the  present  controversy,  api)ellee  must, 
in  asserting  his  own  claims,  step  into  the  ix)sition  of  the 
Iowa  Savinjjs  Bank  and  its  rcccivcT,  and  there  pn^laim 
for  them  their  (the  luwa  Savings  IJank  and  its  receiver) 
own  ownership  of  the  note;  for,  if  appellant  is  not  the 
real  party  in  interest,  it  is  because  that  bank  and  its  re- 
ceiver owned  appellee's  note.'  The  court  then  went  on  to 
hold  that  the  prior  judj^^ment  between  the  two  banks,  so 
far  as  the  issue  of  ownership  of  the  note  was  concerned, 
was  a  conclusive  'muniment  of  title'  which  Allaway  could 
not  deny. 

"The  factual  situations  presented  in  these  two  cases  are 
practically  identical  with  that  presented  in  the  instant  case. 
In  both,  prior  to  the  second  trial,  the  defendant  had 
parted  with  money  or  i)roperty  so  that  if  the  first  judj^- 
ment  was  binding  on  him,  his  sole  recourse  was  to  collect 
from  the  unsuccessful  litigant  in  tlic  first  case.  In  both, 
the  defendant  in  the  second  trial  was  not  asserting  his  or 
a  third  person's  title,  but  was  seeking  to  assert  the  title 
of  the  unsuccessful  litigant  in  the  first  action.  Those  are 
the  identical  facts  here  presented."     (P.  732.) 
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APPELLEE'S   BRIEF. 


General  Considerations  as  to  Appellee's  Position  and 
the  Questions  Involved  in  This  Appeal. 

Appellants  devote  the  major  portion  of  pages  9,  10 
and  11  of  their  brief  to  what  they  term  "questions  in- 
volved" and  set  forth  twelve  of  such  questions.  It  seems 
to  us  that  the  entire  matter  can  be  summed  up  substan- 
tially as  follows: 

In  an  action  upon  a  judgment  rendered  by  a  Ger- 
man court,  does  the  evidence  support  the  findings 
of  the  trial  court  to  the  effect  that  as  a  matter  of 
German  law  there  was  no  effective  assignment  of 
the  judgment  from  the  judgment  creditor  to  the 
plaintiffs'  predecessor  in  interest? 
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In  order  to  prevail  at  the  trial  plaintitTs  had  to  prove  a 
complete  chain  of  title  to  the  German  judg-ment  running 
from  May  Film'  to  themselves.  According  to  api)ellants 
[Brief  \).  3|  the  links  in  this  chain  were  May  Film  to 
Joe  May:  Joe  May  to  tlic  Hank  Vot  Foreign  Commerce; 
Bank  For  Foreigii  Commerce  to  Fritz  Mandl ;  Fritz  Mandl 
(through  Union  Bank  &  Trust  Co.  of  Los  Angfeles)  to 
plaintiffs."  If  the  chain  broke  at  any  point.  |)laintiffs' 
proof  of  title  in  themselves  failed  and  their  cause  was 
lost.  Oi  course,  they  are  in  no  better  position  here  as 
appellants. 

As  will  presently  aj)i)car.  the  evidence  upon  which  the 
trial  court  based  its  findings  shows  that  the  chain  broke 
in  at  least  two  places:  the  first,  there  was  never  any 
effective  transfer  from  May  Film  to  Joe  May :  the  sec- 
ond, there  was  never  any  effective  transfer  from  the 
Bank  For  Foreign  Commerce  to  Fritz  Mandl.  even  as- 
suming that  May  had  title  and  therefore  effectively  trans- 
ferred to  the  Bank.  Additionally,  as  will  also  presently 
appear,  the  very  judgment  in  favor  of  May  Film  upon 
which  appellants  rely,  rendered  in  an  action  to  which 
appellee  Universal  was  a  party,  conclusively  adjudicated 
that  Joe  May  was  not  the  owner  of  the  claim  upc^n 
which  the  judgnuiit  was  based.  Since  api)ellants 
claim  by  direct  transfers  stemming  from  Joe  May.  they 
are  bound  by  that  adjudication  and  as  a  matter  of  Ger- 
man law,  as  will  be  sliown.  they  are  estopjx^d  from  con- 
tending as  against  Universal  (appellee)  that  Joe  May 
was  the  owner. 


ipor  lirevity  the  Cfcrman  judgment  creditor  will  lie  referred  to  herein 
a.s   May   Film   instead  of   l)y   its  corporate   name. 

2No  attack  is  made  upon  the  assiptiment  hy  Mandl,  except  that  he  had 
nothing  to  assign. 
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We  shall  remind  the  court  that  the  law  of  a  foreign 
country  is  a  question  of  fact  to  be  answered  from  the 
evidence  in  the  record  and  that  when  any  finding  of 
the  foreign  law  is  supported  by  the  evidence  it  is  just 
as  conclusive  as  any  other  supported  finding  of  fact. 
The  trial  court  found  that  under  German  law  the  chain 
of  title  was  broken  in  the  two  spots  referred  to  above. 
If  the  finding  as  to  either  break  is  supported  it  is  enough, 
since  one  break  is  as  good  as  many.  Further,  it  will  be 
shown  that  all  of  the  findings  are  fully  supported  by  the 
evidence. 

After  the  judgment  upon  which  this  action  was  based 
became  final,  Bank  For  Foreign  Commerce  brought  a 
declaratory  relief  suit  against  May  Film  which  was  rep- 
resented by  its  liquidator.  Universal  was  not  a  party 
to  that  suit  and  so  far  as  the  evidence  discloses  had  no 
notice  or  knowledge  of  it.  The  judgment  or  decree  in 
that  suit  declared  that  the  judgment  previously  obtained 
against  Universal  was  the  personal  property  of  Joe  May 
and  that  his  assignment  to  Bank  For  Foreign  Commerce 
was  legally  valid.  This  is  clearly  set  forth  in  the  trial 
court's  Finding  IV   [R.  p.  36Y,  in  the  case  at  bar. 

Upon  ample  evidence  of  the  German  law,  given  by 
experts,  the  trial  court  found  as  a  fact  that  the  decree 
in  the  declaratory  relief  suit  (to  which  Universal  was 
not  a  party)  was  in  no  way  binding  upon  Universal  and 
was  not  evidence  "of  any  of  the  facts  or  issues  deter- 
mined or  purported  to  be  determined  therein."  Thus, 
with  no  actual  assignment  from  May  Film  to  Joe   May 


3In  the  interest  of  uniformity,  we  shall  follow  appellants'  plan  of  re- 
ferring to  the  judgment  sued  on  as  "the  judgment,"  the  declaratory  relief 
judgment  as  "the  decree"  and  the  Transcript  of  Record  by  the  initial   R. 


and  with  no  comfort  U)  be  drawn  from  the  declaratory 
relief  decree,  appellants'  claim  to  title  to  the  judgment 
failed  at  the  very  outset. 

Appellants.  b\  their  contentions  in  this  appeal,  have 
placed  themselves  in  the  middle  of  a  dilemma  from  which 
there  is  no  escape.  As  will  clearly  appear  in  our  more 
detailed  discussion  and  can  be  p:athered  from  appellants' 
brief,  most  of  the  "evidence"  of  the  substantive  facts 
upon  which  plaintilTs  at  the  trial  relied  to  establish  the 
allep:ations  of  their  complaint  relating  to  the  assip^nment 
of  the  May  Film  judj^ment  consisted  of  recitals  in  the 
record  of  the  declaratory  relief  suit.  Therefore  one  of 
two  things  is  true:  either  those  recitals  are  not  binding 
upon  appellee  Universal  because  the  latter  was  not  a  party 
to  that  suit  and  consequently  furnish  no  evidence  against 
Universal  of  the  facts  recited;  or,  the  evidence  of  the 
exj^erts  as  to  the  legal  effect  of  the  facts  recited,  assum- 
ing them  to  be  facts,  conclusively  supports  the  trial  court's 
findings  as  to  the  German  law. 

It  will  be  seen  that  we  never  conceded  that  the  recital 
of  these  matters  in  the  judgment  roll  constituted  any  evi- 
dence of  the  facts  but.  since  the  roll  was  admitted  in  evi- 
dence, we  drew  from  the  experts  their  opinions  on  the 
assumption,  but  without  conceding,  that  the  facts  were 
as  recited. 

Before  we  proceed  to  a  more  detailed  discussion,  with 
f|uotations  from  the  testimony  and  citations  of  authority, 
it  might  serve  a  useful  purpose  to  sum  u\)  in  outline 
form  the  general  considerations  just  advanced  and  which, 
despite  the  heavy  fog  cast  about  them  in  appellants'  brief, 
determined   the  outcome  of   the   case   in   the   trial   court. 


— 5— 

and  must,  we  respectfully  submit,  determine  its  outcome 
here. 

I.    Appellants  failed  to  prove  that  they  own  the  Ger- 
man judgment. 

1.  The  judgment  itself  adjudicates  conclusively 
that  May  Film  is  its  owner. 

2.  There  was  no  effective  transfer  from  May  Film 
to  Joe  May. 

a.  There  could  therefore  be  no  effective  trans- 
fer from  Joe  May  to  Bank  For  Foreign 
Commerce. 

3.  There  was  no  eft'ective  transfer  from  Bank 
For  Foreign  Commerce  to  Fritz  Mandl. 

a.  The  assignment  from  Fritz  Mandle  to 
Union  Bank  &  Trust  Co.  of  Los  Angeles 
and  from  the  latter  to  plaintiffs  therefore 
never  became  effective. 

II.    The  declaratory   relief   decree  was  not  effective  to 

vest  title  in  Joe  May  as  against  appellee  Universal. 

1.    Universal  was  not  a  party  to  the  suit  and  the 

decree  was   therefore   in   no  way  binding  upon 

it  or  even  evidence  against  it. 

III.    Appellants   are   in  a  dilemma   from   which   there  is 
no  escape. 

1.  Since  they  must  depend  for  their  proof  of  facts 
upon  mere  recitals  in  a  record  to  which  appellee 
Universal  was  not  a  party,  they  cannot  escape 
from  the  additional  fact  that  under  the  German 
law  the  recited  facts  were  insufficient  to  effect 
a  transfer  of  title. 


ARGUMENT. 

1.     The  Trial   Court's  Findings  Nos.   Ill   and  V  Are 

Fully   Supported   by   the   Evidence. 

Finding:  Xo.   ill.  in  j)art,  is  as  follows: 

"Under  and  by  virtue  of  the  law  of  the  German 
Reich  said  iudjirnient  (upon  which  this  action  is 
founded]  and  the  claim  on  which  it  is  based,  were 
and  at  all  times  since  have  remamed.  the  property  of 
May  Film  A.  G. :  and  in  the  German  Reich  and  by 
virtue  of  the  law  of  that  country  said  judpr^icnt  at  all 
times  since  its  rendition  has  been  and  is  now  enforce- 
able against  the  judgment  debtor,  or  its  successor, 
only  by  May  Film  A.  G.,  the  judgment  creditor." 
[r'p.  36.] 

F""inding  No.  V  is  as  follows: 

"Under  and  by  virtue  of  the  law  of  the  German 
Reich  said  Joe  May  (the  asserted  predecessor  in  in- 
terest of  plaintiffs  herein)  did  not  acquire  or  succeed 
to  the  ownership  of  any  part  of  the  judgment  ren- 
dered in  the  action  herein  above  in  Finding  III  re- 
ferred to,  or  to  any  part  of  the  claim  upon  which  said 
judgment  was  based.  In  that  connection  the  Court 
tinds  that  the  facts,  as  the  result  of  v/hich  said  ac- 
quisition or  succession  is  claimed  to  have  resulted, 
were  and  are  insufficient  to  have  the  effect,  under  the 
law  of  tlie  German  Reich,  of  transferring  to  or 
vesting  in  said  Joe  May  any  part  of  said  judgment  or 
of  the  claim  upon  which  it  is  based."     ( R.  j).  37.  | 

We  shall  undertake  to  reproduce,  as  brieHy  as  possible, 
the  evidence  which  shows  that  title  to  the  judgment  never 
passed  from  May  Film  to  Joe  May  and,  if  it  did  so  pass, 
was  never  transferred  by   Bank  For  Foreign  Commerce 
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(an  alleged  holder  of  the  title  after  May)  to  Fritz  Mandl 
who  was  the  immediate  assignor,  through  a  Los  Angeles 
bank,   of   appellants. 

The  very  judgment  rendered  by  the  German  court, 
upon  which  this  action  is  founded  adjudicated  as  fol- 
lows : 

"U)  The  Plaintiff  is  entitled  to  sue  upon  the 
claim.  For  its  contention  that  this  is  not  the  case, 
defendant  relies  upon  the  testimony  of  the  witness, 
Joe  May,  according  to  which  he  is  alleged  to  have 
discussed  and  agreed,  as  stockholder,  with  the  other 
stockholder.  Aussenberg,  that  besides  other  assets  the 
claim  here  sued  for  belonged  to  him,  while  the  suit 
was  to  be  continued  by  the  Corporation  May  has,  as 
he  has  stated,  taken  upon  himself  a  deficit  liability 
towards  the  liquidation  creditors  of  an  amount  of 
40,000  Rm. ;  he  also  claims  to  have  paid  45,000  Rm. 
but  states,  on  the  other  hand,  that  he  would  not  be 
released  from  his  liability  even  if  the  result  of  the 
present  law  suit  should  go  into  the  liquidation  as- 
sets.— According  to  this  testimony,  it  must  be  as- 
sumed that  the  claim  was  not  really  'assigned,'  so 
that  it  was  transferred  from  the  corporation  to  one 
of  the  associates,  May,  but  that  the  agreement  be- 
tween the  associates  was  that  after  completion  of  the 
liquidation,  the  asset  in  question  should  be  transferred 
to  the  associate,  May,  out  of  the  remaining  assets. 
It  is  supposed  to  have  been  especially  agreed  that  the 
corporation  should  be  authorized  to  continue  the 
liquidation,  and  therefore  be  entitled  to  the  proceeds 
of  the  law  suit.  The  Plaintiff  is  the  corporation,  rep- 
resented by  the  liquidator.  Distribution  of  the  assets 
of  the  corporation  among  the  associates  would  be  in- 
valid as  to  him,  before  the  corporation  debts  were 


paid,  because  the  associates  are  not  autliorized  to 
divide  amonj,^  themselves  the  assets  of  the  corjK)ra- 
tioii.  without  taking  care  of  the  debts."  (1\.  pi).  128- 
129.  J 

Thus,  in  the  action  to  wliich  api)ellee  was  a  party,  the 
German  court  found  May  ImIui  to  be  the  owner  of  the 
claim  and  entitled   to   sue  upon  it. 

Dr.  E.  O.  F.  Ciolm  was  called  at  tlie  trial  by  appellee, 
as  an  expert  on  German  law.  l-'rom  1904,  when  he  began 
to  study  law  in  Germany  until  1937  when  he  came  to 
the  United  States.  Dr.  Golm  had  a  varied  experience  as 
lawyer,  judge  and  member  of  the  government  in  Ger- 
many. His  background  is  given  on  pages  310.  311  and 
312  of  the  Transcript  of  Record. 

Dr.  Golm  gave  testimony  which  furnishes  strong  sup- 
port for  the  trial  court's  findings  III  and  \'.  This 
testimony  api)ears  on  images  316  to  328  inclusive,  middle 
of  i)age  333  to  337  inclusive,  and  i)ages  4.S4,  455  and  456 
of  the  Record.  To  save  the  court  as  much  as  possible 
from  the  annoyance  of  turning  to  the  Transcript  of 
Record  and  also  because,  as  we  think,  the  quotation  of 
certain  of  the  testimony  here  will  have  a  tendency  to 
clarifv  the  issues,  we  reproduce  the  following  from  the 
evidence  given  by  Dr.  Golm : 

"O.  Would  an  agreement  between  two  stockhold- 
ers of  a  company,  in  which  between  the  two  of  them 
they  owned  all  of  the  stock,  with  respect  to  the  trans- 
fer or  disposition  of  a  part  of  the  company's  assets 
to  one  of  the  stockholders,  have  any  effect  as  a  trans- 
fer of  those  assets,  in  German  law,  without  any  act 
of  the  governing  body  in  the  execution  of  a  document 
of    transfer    or    assignment    in    pursuance    of    that 


act?  A.  It  would  not  have  any  effect  in  this  mean- 
ing-. It  would  create  certain  obligations  between  the 
two  stockholders,  but  it  would  not  have  any  effect 
binding  upon  a  corporation  or  binding  upon  anybody 
else,  as  far  as  a  transfer  of  this  property  or  claim 
is  concerned. 

Q.  Dr.  Golm,  for  the  purpose  of  expressing  an 
opinion  as  to  the  German  law  I  want  you  to  assume 
certain  facts  to  be  true;  assume  them  for  the  purpose 
of  a  question  only.  Let's  assume  that  about  the  10th 
of  May,  1926  an  American  corporation  enters  into  a 
contract  with  a  German  business  corporation,  which 
contract  provided  by  its  terms  that  it  was  to  be 
governed  by  the  laws  of  Germany,  the  contract  fur- 
ther provided  that  in  case  of  any  violations  of  the 
contract  the  violating  party  must  pay  to  the  faithful 
party  a  contractual  penalty  of  50,000  marks.  Prior 
to  the  year  1930  but  after  the  contract  was  entered 
into  the  American  corporation  violated  the  contract, 
under  circumstances  entitling  the  German  corporation 
to  the  contractual  penalty  of  50,000  marks.  That  an 
action  was  commenced  in  the  Landgericht  of  Ger- 
many against  the  American  corporation  for  the  pur- 
pose of  recovering  and  enforcing  that  contractual 
penalty  of  50,000  marks.  That  on  or  about  March 
4,  1930  the  Landgericht  rendered  a  judgment  that  the 
German  corporation  was  not  entitled  to  recover  the 
contractual  penalty.  That  shortly  after  the  rendition 
of  that  judgment  and  while  proceedings  to  carry  the 
case  on  in  the  Kammergericht  were  pending,  two  per- 
sons— we  will  call  them,  for  the  sake  of  our  hypo- 
thetical question,  Joe  May  and  Julius  Aussenberg; 
Joe  May  being  at  that  time  a  sole  stockholder  of  the 
German  corporation  which  is  involved  in  our  hypo- 
thetical lawsuit — entered  into  an  agreement  by  which 
Aussenberg  agreed  to  buy  a  part  of  Joe  May's  stock 


—lo- 
in the  Gcrnian  corjx^ration  and  they  also  a^eed.  as 
part   of   that   apfreement.   that    in   return   for  45.000 
marks,  contributed  to  the  assets  of  the  corporation  by 
Joe  May.  certain  of  the  projx^rty  and  assets  of  the 
cori)oration  should  be  assi^^ned  to  Joe  May.  and  that 
included  in  the  assets,  which  were  to  be  so  assi^-ned 
under  this  ajrreement,  was  the  claim  of  the  German 
corporation  against  the  American  corporation  for  the 
50,000  marks  contractual  penalty.     Then  let  us  as- 
sume that  in  due  course  the  matter  was  heard  and 
determined    by    the    Kammerpfericht,    whicli    handed 
down  the  judj;ment  on  or  about  July  27.   1932,  con- 
demninp:  the  American  corporation  to  pay  to  the  Ger- 
man corporation  the  sum  of  50.000  marks  with  inter- 
est in  a  certain  amount.     And  let  us  assume  that  the 
judgment    so   handed   down    by   the    Kammcrg-ericht 
is  the  judgment  of  the  Kammerp^ericht  which  appears 
in  this  case  as  part  of  Plaintiffs'  Exhibit  1.  being  the 
judgment   in  the  action  by  May   Film  against   Uni- 
versal Pictures.    That  subsequently  proceedings  were 
•taken  by  both  parties,  in  the  nature  of  a  petition  to 
the   Reichsgericht,   to   review   that   judgment,   which 
petition   was   rejected,  so  that   the  judgment  of   the 
Kammergericht  became  final.     Assuming  those  facts 
to  be  true,  do  you  have  an  opinion  as  to  whether  or 
not,  under  the  law  of  Germany,  the  person  we  have 
referred  to  as  Joe  May  acquired  any  interest  in  or 
title  to  the  claim  of  the  German  corporation  against 
the  American  corporation?  "     [R.  pp.  316-318.  incl.) 

Appellants'  counsel  objected  to  the  question  propounded 
by  appellee's  counsel,  one  of  the  gr«junds  of  objection 
being  that  a  further  fact  should  be  included  in  tlic  ques- 
tion, namely,  that  "The  board  of  directors,  to-wit,  the 
sole  director,  ajjproved  of  the  transfer."    Thereupon,  this 


fact  was  added  to  the  question  and  the  witness  permitted 
to  answer.     His  answer  follows: 

"A.  I  understand  the  addition.  The  first  part, 
assuming  the  facts  given  to  me  to  be  true,  would  be 
an  agreement  between — if  it  is  permissible  I  would 
like  to  give  the  names  of  the  two  persons,  Joe  May 
and  Aussenberg — by  which  agreement  Joe  May  paid. 

Q.  Yes.  A.  The  intention  of  this  agreement 
was  that  he  should  acquire  certain  assets  belonging 
to  the  corporation,  and  among  them  the  claim  in  ques- 
tion against  Universal.  There  can  be  no  doubt,  ac- 
cording to  the  German  law,  that  an  agreement  of 
such  kind  could  never  bring  about  a  transfer  of  such 
assets,  particularly  of  this  claim,  because  neither  Aus- 
senberg nor  Joe  May  were  entitled  to  dispose  of  the 
claim.  The  claim  belonged  to  another  person,  a  per- 
sona juris,  the  Aktiengesellschaft,  which  is  entirely 
different  from  the  individual  stockholder.  And,  of 
course,  this  agreement  is  not  without  any  value.  It 
has  to  be  interpreted  as  to  the  will  of  the  contracting 
parties.  And  this  interpretation  would  lead,  in  this 
special  matter  which  you  wanted  me  to  assume  to  be 
true,  would  lead  to  the  conclusion  that  the  parties 
intended  to  say  that  one  of  the  contracting  parties, 
to-wit,  Aussenberg,  would  no  longer  be  interested  in 
those  assets,  but  that  Joe  May — 

Mr.  Blum:  Your  Honor,  I  don't  want  to  in- 
terrupt— 

Mr.  Selvin:  Then  please  don't.  Let  him  finish 
his  answer."     [R.  pp.  321-322.] 

"The  Witness:  Now,  as  I  understand,  I  should 
furthermore  assume  the  fact  that  the  governing  body 
consented  to  this  agreement. 

Q.     By  Mr.  Selvin:     Let  me  ask  you  about  that. 
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Tin-  Court:     He  will  ask  the  question.  Dr.  Golm. 
Q.     By  Mr.  Sdvin:     Let  us  assume  this:     In  ad- 
dition to  the  agreement  of  the  stockholders,  assumed 
ill  the  prior  question,  that  the  p^overning  body  of  the 
German  corporation  consisted  of  only  one  person,  and 
in  our  hypothetical  question  let  us  call   that  person 
Johanna  Locwenstein.     Let  us  assume  that  Johanna 
Loewenstein  knew  that  there  was  such  an  agreement 
between   the   two  stockholders  and  that   she  had   no 
objections  to  signing  an  intermediate  balance  sheet  of 
August   15.   1930,  which  was  after  the  date  of  this 
agreement  between   the  stockholders,   and  agreed   to 
the  contents  of  the  agreement  between  the  two  stock- 
holders.    And  that  in  this  intermediate  balance  sheet 
which  she  signed,  and  according  to  this  intermediate 
balance,   Joe    May   paid   to   the   German   corporation 
45,000  marks,  and  there  was  assigned  to  him.  in  con- 
sideration,  the  assets,   including  tlic  lawsuit   against 
Universal  Pictures.     Assuming  those  facts,  in  addi- 
tion to  the  facts  previously  assumed,  would  there  be 
any  ditference  in  your  answer?     A.     There  would  be 
a  slight  difference  in  the  answer.     Of  course,  this 
question  couldn't  be  answered  generally  in  an  affirma- 
tive or  a  negative  manner,  because  the  assigning  of 
a  balance  sheet,  an  interim  balance  sheet,  as  far  as 
1  understand,  does  not  replace  a  real  assignment.    In 
order  to  make  this  transaction  valid  the  governing 
body,  in  this  case  Mrs.  Johanna  Loewenstein,  would 
have  had  to  transfer  the  claim  from  the  May  Film 
Corporation  to  Joe  May.    However,  if  this  claim  was 
mentioned  as  to  being  transferred  to  Joe  May  in  the 
interim  balance  sheet,  and  if  Johanna  Lowenstein  as 
the  only  member  of  the  governing  body,  did  consent 
to  this  balance  sheet,  then  it  could  be  concluded,  by 
means    of    interpretation    also,    that    notwithstanding 
and  apart  from  the  foregoing  agreement  she  wanted 
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to  assign  this  claim  to  Joe  May,  and  this  assignment 
could  be  considered  as  valid.  In  order  to  answer  the 
question  completely  T  would  have  to  see  the  balance 
sheet  and  the  contents  of  it.  because  otherwise  it 
couldn't  be  answered  in  a  very  decisive  manner. 

Q.  But  would  this  be  true.  That  until  such  time 
as  there  was  what  you  call  a  real  assignment  executed 
by  the  governing  body  of  the  corporation,  would  there 
have  been  effected,  under  the  German  law,  any  trans- 
fer to  Joe  May  of  the  claim?  A.  No,  it  would  not. 
The  assignment  of  the  governing  body,  the  only  organ 
of  the  stockholder  company  which  has  the  right  to 
dispose  of  the  property,  is  indispensable  for  a  trans- 
fer of  a  claim  to  a  stockholder. 

Q.  Would  the  mere  fact  that  the  governing  body 
knew  that  an  agreement  for  such  assignment  had  been 
made  between  the  stockholders,  and  made  no  objection 
to  it,  take  the  place  of  a  real  assignment?  A.  The 
knowledge  alone  would  not  take  the  place."  [R.  pp. 
322-324,  inch] 

The  reference  to  appellants'  oral  testimony  on  the 
subject  appears  on  page  18  of  their  brief  and  has  to  do 
with  statements  made  by  the  witness  Heinz  Pinner,  an 
attorney  in  Berlin  for  Bank  For  Foreign  Commerce.  Dr. 
Pinner  prepared  the  complaint  in  the  declaratory  relief 
suit  and  handled  the  case  for  the  bank.  [R.  pp.  486-487.] 
The  testimony  of  Pinner  to  which  appellants  call  attention 
is  as  follows: 

"A.  From  the  facts  I  got,  from  the  information 
I  got,  and  from  the  complaint,  I  never  had  the  slight- 
est doubt  but  what  there  was  a  valid  assignment.  It 
was  one  of  the  best  cases  I  ever  had.  I  was  con- 
vinced from  the  first  moment  that  this  complaint 
nnist  be  won  in  the  court,  because  there  was  a  valid 
assignment  as  to  my  opinion."     [R.  pp.  488-9:] 
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This  witness  seems  id  liave  based  his  ui)inion  upun 
the  complaint  drawn  1)>  liimself  and  information,  the 
nature  of  which  he  did  n<n  disclose.  One  suspects  that 
the  declaratory  relief  suit  was  not  very  hotly  contested. 
in  this  connection,  the  trial  judj^^e  in  the  case  at  bar 
remarked:  "I  think  counsel  refers  to  a  judKuient  to 
which  Universal  Pictures  was  not  a  party,  which  was 
sort  of  a  friendly  suit  in  which  it  was  determined  that 
Joe  Mav  was.  in  hi^  individual  capacity,  the  owner." 
fR.  p.  319.] 

In  any  event,  the  evidence  offered  by  plaintiffs  as  to 
whether  the  German  judgment  was  ever  assigned  to  Joe 
May  by  May  Film  or  ever  became  the  property  of  Joe 
May.  simply  created  a  conflict  in  the  evidence  uixin  that 
subject.  The  trial  court  determined  the  conflict  in  favor 
of  defendant  Universal  and  carried  that  determination 
into  the  findings.  Findings  III  and  \'  are  therefore  un- 
assailable. 

2.     Finding   No.   IV   Is  Fully  Supported  by  the 

Evidence. 

Failing  to  prove  any  effective  assignment  to  Joe  May 
of  the  German  judgment,  appellants  at  the  trial  made 
a  vigorous  effort  { they  make  a  truly  desperate  one  in 
their  brief  on  this  ap])eal )  to  bring  to  their  support  the 
declaratory  relief  suit  between  Bank  For  Foreign  Com- 
merce and  May  Film,  by  its  liquidator.  In  this  suit  (to 
which  the  trial  judge  in  the  instant  case  referred  as  "a 
sore  of  a  friendly  suit"  )  it  was  adjudicated  that  Joe  May 
individually  owned  the  judgment  against  Universal.  The 
entire  proceedings  in  this  case  are  included  in  the  Tran- 
script of   Record  as   Plaintiffs'   Exhibit   No.  4,   between 
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pages  217  and  241.  The  only  witness  testifying  was 
Miss  Johanna  Loewenstein  who  gave  her  deposition  at 
Hollywood,  CaHfornia.  Her  testimony  appears  between 
pages  235  and  238  of  the  Record.  The  German  court 
said:  "Proof  for  the  allegation  of  the  complaint  has 
been  made  by  this  testimony,  so  that  according  to  para- 
graph 256  of  the  Code  of  Civil  Procedure,  the  prayer  for 
declaratory  relief  must  be  granted."      [R.  p.  230.] 

It  should  be  noted  that  the  purported  facts  relied  upon 
by  appellants  in  their  effort  to  establish  ownership  of  the 
judgment  in  Joe  May,  for  instance  those  appearing  on 
pages  16  and  17  of  their  brief,  are  not  proven  facts  at 
all;  they  are  simply  recitals  made  by  plaintiff  in  the 
declaratory  relief  suit  and  became  no  part  of  the  court's 
decision.  Aside  from  the  consideration  that  appellee  was 
not  a  party  to  that  suit  and  is  not  bound  by  its  decree, 
matters  which  appeared  there  only  by  way  of  recital  can 
hardly  be  raised  to  the  dignity  in  the  instant  case  of 
proven  facts. 

Finding  No.  IV.  which  appellants  attack,  is  as  fol- 
lows :  I 

"On  or  about  February  25,  1935  the  Landegericht 
which  was  at  the  time  a  court  of  record  of  the  Ger- 
man Reich,  rendered  a  declaratory  judgment,  in  an 
action  in  which  the  Rank  For  Foreign  Commerce 
(Bank  fur  Auswartigen  Handel  A.  G.),  a  German 
corporation,  was  plaintiff  and  May  Film  A.  G.  rep- 
resented by  its  liquidator  was  defendant,  declaring 
that  the  claim  asserted  in  the  action  hereinabove  in 
Finding  III  referred  to  was  the  personal  property  of 
one  Joe  May  and  not  of  May  Film  A.  G.  and  that 
therefore,  the  assignment  of  said  claim  to  said  Bank 
for  Foreign  Comerce  by  said  Joe  May  was  legally 
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valid.  Neither  l^nivcrsal  Pictures  Company.  Inc.  nor 
Universal  Pictures  Corporation  was  a  party  to  said 
action  of  Bank  for  Foreipfn  Commerce  v.  May  Film 
A.  Ci..  or  had  or  was  g^ven  any  notice  or  knowledge 
thereof.  Under  and  by  virtue  of  the  law  of  the  Ger- 
man Reich  said  declaratory  judp^ment  was  in  no  way 
binding  or  conclusive  upon  either  of  the  defendants 
herein,  had  no  effect  u|X)n  their  or  either  of  their 
rights  in  respect  of  the  claim  referred  to  in  said  judg- 
ment or  in  re.si)ect  of  the  ownership  of  said  claim, 
and  was  and  is  not  evidence  as  against  either  of  the 
defendants  herein  of  any  of  the  facts  or  issues  deter- 
mined or  purix)rted  to  be  determined  therein."  [R. 
p.  36.] 

The  testimony  of  Dr.  Golm  which  supports  the  find- 
ing appears  largely  between  pages  335  and  345.  l)()th  in- 
clusive, of  the  Record.  We  quote  here,  in  the  interest 
of  clarity  as  well  as  of  emphasis,  a  short  excerpt  from 
the  testimony: 

''Q.  Dr.  Golm,  using  the  term  'judgment  in  rem' 
in  the  sense  of  a  judgment  or  decree,  by  a  court, 
which  is  conclusive  evidence  against  the  entire  world 
of  the  fact  or  facts  which  it  determines  or  adjudi- 
cates, is  there  any  such  thing  as  that  in  the  German 
law?  A.  I  wouldn't  say  that  there  was  no  .such 
thing  in  the  German  law,  because  there  might  be  a 
judgment  concerning  the  status  of  a  per.son,  such  as 
whether  a  person  is  a  legitimate  child  or  whether  a 
person  is  the  child  of  a  certain  father.  'Iliat  would 
be  binding  upon  everybody.  And  if  you  call  that  a 
judgment  in  rem  I  would  .say  there  is  such  a  thing. 

Q.  Using  the  term  'judgment  in  rem'  in  the  .sense 
in  which  I  ha\e  indicated,  would  a  judgment  in  Ger- 
many  between    two   parties,   declaring   one   of    them 
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rather  than  the  other  to  be  the  owner  of  a  certain 
claim,  be  a  judgment  in  rem?  A.  There  would  be 
no  doubt  that  it  could  never  be  a  judgment  in  rem. 
Never,  under  no  conditions. 

Q.  The  judgment  of  the  Landgericht,  which  is  in 
evidence  here  as  part  of  Plaintiff's  Exhibit  1,  that 
is  the  judgment  between  the  Bank  for  Foreign  Com- 
merce and  May  Film —  A.  Yes,  I  know  this  judg- 
ment, because  I  translated  it. 

Q.  In  your  opinion  is  that  judgment  a  judgment 
in  rem,  using  the  term  'judgment  in  rem'  in  the  sense 
which  I  have  indicated?  A.  This  judgment  is  a 
declaratory  judgment  which  says  that  a  claim,  the 
claim  against  Universal,  is  owned  by  Joe  May — or 
it  says,  'Is  hereby  established  that  this  claim  is  owned 
by  Joe  May,'  it  is  rendered  in  a  lawsuit  between  the 
Bank  for  Foreign  Commerce  and  the  May  Film  A.  G., 
which  was  represented  by  its  liquidator.  It  creates 
law  only  between  the  two  litigant  parties,  and  nobody 
else  is  bound  to  this  establishment.  It  is  a  declara- 
tory judgment  which  has  effect  only  between  the  two 
litigant  parties. 

Q.  Does  that  judgment  have  any  effect,  under 
German  law,  as  in  any  way  affecting  or  concluding 
the  rights,  duties  or  obligations  of  the  claim  respect- 
ing that  judgment?  A.  No.  it  would  not.  x\nd  for 
my  answer  refer  to  the  answer  to  the  former  ques- 
tion. 

Q.  Would  that  judgment  in  Germany  have  the 
effect  of  precluding  or  preventing  Universal  from 
contesting  or  challenging  the  fact  of  an  assignment 
having  been  made?  A.  It  would  never  prevent  Uni- 
versal from  doing  so. 

Q.  If  I  understand  your  opinion  correctly,  then, 
in  so  far  as  Universal  is  concerned,  the  question  of 
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whether  or  not  there  was  an  effective  transfer  of  the 
claim  from  May  l^'ibn  to  Joe  May  is  in  no  way  con- 
cUuled  or  affected  by  that  iiidgment?  A.  This  judgf- 
ment  concerns  the  relationship  between  the  Bank  for 
F"oreij2:n  Commerce  and  the  May  Film  A.  G.,  and 
to  that  extent  it  establishes  that  the  claim  is  owned 
by  J(^  May.  That  is  the  meaning  of  this  judt^ment." 
IR.  pp.  337-340,  incl.] 

Professor  Max  Radin.  of  the  law  school  faculty  of 
the  University  of  California,  gave  expert  testimony  to  the 
same  effect.  His  direct  examination  begins  on  page  367 
of  the  Record  and  so  far  as  it  pertains  to  the  subject 
under  discussison  is  as  follows: 

**Q.  You  arc  familiar,  no  doubt,  with  what  in 
American  law  we  call  a  judgment  in  rem?  A.  I 
am. 

O.  Is  there  any  equivalent  or  analogy  to  that  in 
the  German  law?  A.  There  are  judgments  dealing 
with  the  status  of  the  family,  covered  by  Rook  6 
of  the  Code  of  Civil  Procedure  of  Germany.  There 
are  cases  involving  family  status,  covered  almost 
wholly  in  Book  6  of  the  German  Civil  Code  of  Pro- 
cedure, which  are  judgments  in  rem.  Although  that 
term  is  not  used  in  German  law  to  any  extent,  in  so 
far  as  the  status  determined  cannot  be  attacked  later- 
ally once  it  has  been  determined  by  the  court.  There 
is  nothing  corresponding  to  the  judgment  in  rem  in- 
volving ownership  or  obligatory  transactions. 

Q.  Are  you  familiar  with  the  judgment  which  is 
part  of  Plaintiff's  Exhibit  3  and  which  we  have  re- 
ferred to  here  as  the  declaratory  judgment  between 
the  Bank  for  Foreign  Commerce  and  May  Film?  A. 
1  have  read  that  judgment,  the  original  and  the  trans- 
lation. 
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Q.  Using-  the  term  'judgment  in  rem'  as  we  use 
it  ordinarily  in  American  law,  would  you  say  that  is 
a  judgment  in  rem?  A.  If  I  may  refresh  my  mem- 
ory by  looking  at  the  last  part? 

The  Court:     Yes. 

A.  No,  that  is  a  declaratory  judgment  and,  in 
my  opinion,  is  not  a  judgment  in  rem. 

Q.  In  your  opinion,  under  German  law,  would 
that  judgment  have  binding  or  conclusive  force  upon 
anyone  not  a  party  or  a  successor  in  interest  to  a 
party  to  that  action?     A.     No. 

Q.  What  generally  is  the  efifect  of  German  judg- 
ments, from  the  standpoint  of  the  American  law 
which  we  call  res  judicata^  A.  They  bind  the  per- 
sons who  are  parties  and  their  privies.  They  bind 
no  one  who  is  not  a  party  to  the  action. 

Q.  Is  there,  under  German  law,  anything  conclu- 
•  sive  against  one  not  a  party  to  the  action,  or  not  a 
successor  to  the  party  to  the  action,  as  to  the  facts 
determined  in  that  judgment?  A.  No.  I  may  say 
this,  since  I  am  speaking  as  an  expert  witness  all  this 
is  qualified  by  the  term,  in  my  opinion."  [R.  pp.  367, 
368,  369.] 

When  appellants'  counsel  say  (Brief  p.  17  and  in  dif- 
ferent language  on  page  19)  that  **the  oral  opinion  of 
the  experts  for  appellees  included  an  admission  that  the 
declaratory  decree  established  that  the  claim  in  question 
was  owned  by  Joe  May,"  they  are  being  a  trifle  naive. 
Both  experts,  Dr.  Golm  and  Professor  Radin,  made  it 
quite  clear  that  the  declaratory  judgment  created  law 
only  between  the  two  litigant  parties  and  "nobody  else  is 
bound  by  this  establishment";  that  "German  judgments 
bind  the  persons  who  are  parties  and  their  privies.  They 
bind  no  one  who  is  not  a  party  to  the  action." 
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Dr.  Heinz  Pinner,  one  of  af>f>cl!ants'  witnesses  to  whom 
reference  has  already  been  made,  j^^ave  testimony  to  the 
same    effect    as    follows: 

"The  Court:  Then.  I  take  it.  your  answer  is.  it 
is  not  binding:  against  third  persons  that  are  not  be- 
fore the  court?  A.  No.  In  this  case  there  is  no 
doubt  it  isn't  bindinpf  a.crainst  anybody  else  but 
ap^ainst  the  May  V\\m,  but  it  is — if  I  can  explain  it — 
evidence  of  title  or  proof."     [R.  p.  501.] 

Appellee's  position  that  the  declaratory  relief  decree 
has  no  binding  effect  as  ajjainst  it  receives  sui)port  from 
another  of  appellants'  witnesses,  thoup^h  appellants'  coun- 
sel in  quoting-  from  the  Record  stop  just  short  of  pfiving; 
us  that  fact.  At  the  bottom  of  paj^e  18  and  top  of 
l)age  19  their  brief  says:  "Another  of  appellants'  ex- 
perts stated  in  response  to  a  question  as  to  the  effect  of 
the  declaratory  decree  that:  'In  a  German  case 
such  judgment  would  produce  more  than  an  assignment.' 
That  such  decree  would  have  the  effect  of  'an  assign- 
ment which  lias  been  confirmed  by  a  court.  In  a  ca.se 
it  would  be  evidence?"  The  very  next  question  (omitted 
from  the  brief)  is: 

"Q.  Not  conclusive  on  the  tliird  party,  but  evi- 
dence of  an  assignment?" 

and  the  answer  of  the  expert  begins: 

"A.  Not  conclusive,  of  course  not.  but  another 
party  winild  have  to  bring  exact  facts."  etc.  |R. 
top  of  page  531.] 

Thus  it  api)ears  that  expert  witnesses  for  both  appel- 
lee ami  ai)pellants  gave  evidence  on  German  law  which 
fully  supports  the  trial  court's  finding  No.  \'.     .Any  tes- 
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timony  in  the  Record  in  opposition  to  the  opinion  given 
by  the  witnesses  from  whom  we  have  quoted,  simply 
created  a  conflict  in  the  evidence,  a  conflict  which  was 
resolved  by  the  trial  court  against  plaintiffs;  appellants 
here  are  in  no  better  position  than  they  were  in  as  plain- 
tiffs at  the  trial. 

3.     Finding  No.  VI  Is  Fully  Supported  by  the 
Evidence. 

Earlier  in  this  brief,  in  the  section  headed,  "The  Trial 
Court's  Findings  Nos.  Ill  and  V  Are  Fully  Supported 
By  the  Evidence,"  we  reproduced  a  portion  of  the  Ger- 
man court's  judgment  in  the  basic  action  May  Film  v. 
Universal,  taken  from  pages  128  and  129  of  the  Record. 
This  judgment  declares  that  "The  plaintiff  (May  Film) 
is  entitled  to  sue  upon  the  claim"  and  that  "the  claim 
was  not  really  'assigned,'  so  that  it  was  transferred  from 
the  corporation  to  one  of  the  associates.  May  .  .  ." 
This  adjudication  is  conclusive  upon  appellants  and  is 
carried  into  the  trial  court's  finding  No.  VI,  as  follows: 

"As  part  of  its  findings  of  fact  made  and  entered 
in  the  action  hereinabove  in  Finding  III  referred  to, 
the  Kammergericht  found  that  the  claim  asserted  in 
said  action  by  the  plaintiff  therein  had  not  been  trans- 
ferred to  or  acquired  by  Joe  May,  which  said  find- 
ing, under  and  by  virtue  of  the  law  of  the  German 
Reich,  was  and  is  a  conclusive  determination  of  that 
issue  as  between  Universal  Pictures  Corporation  and 
its  successors  on  the  one  hand  and  May  Film  A.  G. 
and  its  successors  or  claimed  successors  on  the  other." 
[R.  pp.  ^7  and  Z'^.\ 
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Since  Joe  May  made  liimself  a  party  in  fact  to  that 
action  by  financing:  it  |1\.  j).  230;  Brief  p  .17J  he  and  his 
successors  are  conclusively  bound  by  the  adjudication  in 
that  case.  In  other  words,  as  between  Joe  May  and 
his  successors  on  the  one  hand  and  Universal  on  the 
other,  the  judgfinent  of  the  German  court  (  Kammer- 
ji:ericht )  that  the  claim  ap^ainst  Universal  had  not  been 
assigned  to  May.  is  a  conclusive  and  final  determination 
of  that  issue  of  fact.  That  would  be  the  effect  of  such 
a  judgment  rendered  in  California  and.  therefore,  that 
is  the  efifect  that  must  be  given  to  a  foreip^n  judgment 
when  brought  in  question  here.  (Cal.  Code  of  Ch'.  Proc., 
Sees.  1915,  1908(2);  Bates  z:  Berry.  63  Cal.  App.  505. 
509;  Dobbins  i:  Eeonomie  Gas  Co.,  1S2  Cal.  616.  625. 
et  seq.;  Calif.  State  etc.  Bureau  7'.  Brunella.  14  Cal. 
Ap]j.  (2d)  464.  466.)  Furthermore,  for  the  reasons 
given  in  the  cited  cases,  as  well  as  those  indicated  in 
Williams  v.  Cooper.  124  Cal.  666.  669  and  similar  de- 
cisions, the  declaratory  judgment  in  the  later  action  to 
which  Universal  was  not  a  party  could  have  no  effect 
as   against    Universal   u])on    the   prior   judgment. 

The  first  link  in  the  chain  upon  which  ai)i)ellants  must 
rely  to  prove  their  title  to  the  German  judgment  has 
failed  them.  No  actual  assignment  frc^n  May  Film  ( the 
owner  of  the  claim  against  Universal  upon  which  the 
basic  action  was  founded)  to  Joe  May  was  made:  the 
judgment  in  the  basic  action  conclusively  adjudicated 
that  May  Mini  owned  and  continued  to  own  the  claim; 
the  experts  on  German  law  established  as  a  fact  that  the 
declaratory  relief  decree  had  no  effect  upon  the  prior 
judgment  and  made  no  change  in  its  ownership  by  which 
Universal  could  be  affected. 
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Since  Joe  May  never  acquired  the  judgment,  of  course 
he  could  not  make  an  effective  transfer  of  it  to  the  Bank 
For  Foreign  Commerce  or  to  anybody  else.  However, 
since  appellants  contend  that  the  bank  acquired  title 
to  the  judgment  and  passed  it  on  to  Fritz  Mandl  either 
by  assignment  or  by  "operation  of  law,"  we  shall  have 
to  examine  that  contention.  This  brings  us  then  to  find- 
ing VII  in  which  the  trial  court  found  that  Fritz  Mandl 
never  acquired  the  title. 

4.     Finding  No.  VII  Is  Fully  Supported  by  the 
Evidence. 

The  finding,  which  appears  on  page  38  of  the  Record, 
is  as  follows: 

''Under  and  by  virtue  of  the  law  of  the  German 
Reich  none  of  the  transactions  had  between  or  among 
said  Joe  May.  Rank  for  Foreign  Commerce  and  one 
Fritz  Mandl  had  the  efifect  of  transferring  to  or  vest- 
ing in  said  Fritz  Mandl  any  part  of  the  judgment 
hereinabove  in  Finding  III  referred  to  or  of  the 
claim  upon  which  it  was  based,  even  if  at  the  time  of 
said  transactions  said  Bank  for  Foreign  Commerce 
acquired  or  was  vested  with  ownership  of  said  judg- 
ment or  claim.  In  that  connection  the  Court  finds 
that  the  facts,  as  the  result  of  which  it  is  claimed 
Fritz  Mandl  did  acquire  or  succeed  to  said  judgment 
or  claim,  did  not  have  the  efifect,  under  the  law  of 
the  German  Reich  of  transferring  to  or  vesting  in 
said  Fritz  Mandl  any  part  of  the  right,  title  or  in- 
terest of  said  Bank  For  Foreign  Commerce,  if  any, 
in  or  to  said  judgment  of  claim."    [R.  p.  38.] 

Assuming  for  the  sake  of  the  argument,  that  by  some 
stretch  of   the   imagination   it  can  be  said  that  at  some 
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time  or  other,  by  one  means  or  another,  the  Bank  For 
Foreign  Commerce  had  succeeded  to  the  rights  of  May 
Fihn  in  the  judpnent  against  Universal,  then  by  what 
means  did  the  Bank  pass  on  its  rights  to  Fritz  Mandl? 
The  answer  is  that  it  did  not  pass  them  on. 

\t)twithstanding  the  statement  of  counsel  on  page  25 
of  their  brief  to  the  contrary,  there  was  no  comi)etent 
evidence  at  the  trial  of  an  actual  assignment  from  the 
Bank  For  Foreign  Commerce  to  I'Vitz  Mandl.  The  tes- 
timony to  which  counsel  refer  was  obviously  admitted  by 
the  trial  court,  over  our  objection,  as  preliminary  to  the 
introduction  of  a  written  assignment  or  of  competent  evi- 
dence of  the  contents  of  an  assignment,  whether  written 
or  oral.  No  such  evidence  was  ever  introduced.  The  pro- 
ceedings were  as  follows,  taken  from  the  deposition  of 
Fritz   Mandl: 

"Q.  As  a  result  of  this  payment  which  the  bank 
obtained  from  you  under  your  guarantee,  do  you 
recall  that  the  bank  gave  you  an  assignment  of  a  cer- 
tain claim  which  they  held  against  Universal  Pictures 
Corporation.  New  York  City,  U.  S.  A.? 

Mr.  Selvin:  We  object  to  that  question  on  the 
ground  that  it  assumes  facts  not  in  evidence,  namely, 
that  there  was  a  guarantee,  or  that  there  was  an 
assignment ;  upon  the  ground  that  it  calls  for  a  con- 
clusion of  the  witness  as  to  the  effect  of  certain  trans- 
actions. 

The  Court:     Objection  overruled. 
Mr.  Blum  (reading): 

A.     Yes. 

Q.  Do  you  recall  about  when  this  was?  A.  Be- 
tween 1932  and  1934. 
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Q.  Have  yon  ifot  this  document  showing  the  as- 
signment by  the  bank  to  you  of  their  claim  against 
Universal  Pictures  Corporation  here?     A.     No. 

Q.  Do  you  know  where  this  document  is  at  the 
present  time?     A.     No. 

Q.  Did  you  instruct  the  Bank  for  Foreign  Com- 
merce to  notify  Universal  Pictures  Corporation,  New 
York,  of  the  assignment?     A.     No. 

Q.  Do  you  know  whether  the  Bank  for  Foreign 
Commerce  notified  Universal  Pictures  Corporation 
of  New  York  City  of  the  assignment  of  their  claim 
to  you?    A.    Yes."     [R.  pp.  264,  265.] 

"Mr.  Blum  (reading) : 

Q.  And  the  assigTiment  which  was  made  to  you 
by  the  Bank  for  Foreign  Commerce  at  Berlin,  of  a 
claim  against  Universal  Pictures  Corporation,  was 
made  after  you  had  paid  your  guarantee  to  the  Bank 
for  Foreign  Commerce  in  French  francs? 

Mr.  Selvin:  I  object  to  that  on  the  ground  that 
it  assumes  facts  not  in  evidence,  namely,  that  there 
was  an  assignment  from  the  Bank  for  Foreign  Com- 
merce to  the  witness,  and  secondly,  that  there  was  a 
guarantee,  and  further,  it  calls  for  a  conclusion  of 
the  witness. 

The  Court:     Objection  overruled. 
Mr.  Blum  (reading) : 
A.     Yes."     [R.  p.  270.] 

Upon  this  subject  of  an  actual  assignment  the  trial 
judge  in  his  Memorandum  Decision  and  Minute  Order, 
said : 

"The  other  question  is:  What  rights  were  ac- 
quired in  the  judgment  by  Fritz  Mandl  through  the 
guaranty  he  gave  to  the  Bank  of  Foreign  Commerce 
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of  a  debt  of  May  Film  ((trporation,  as  security  for 
which  Joe  May  assig^iied  the  jud^nnent  in  the  main 
action  ? 

'The  measure  of  Mandl's  rip^hts  is  the  bank's  let- 
ter to  the  defendant,  dated  February  25,  1936.  This 
letter  states  Mandl's  rights  as  those  of  one  who  has 
become  an  assignee  by  operation  of  law  only.  IMain- 
tiffs  treated  it  as  such  in  their  complaint.  Xowhere 
in  the  bank's  letter,  or  in  the  complaint,  is  it  claimed 
that  the  transaction  was  an  actual  assignment  or  an 
e(|uitable  assignment."      [R.  j).  32.  j 

The  letter  to  which  the  court  refers  was  sent  by 
Bank  For  Foreign  Commerce  to  Universal  and  is  repro- 
duced on  pages  295,  296  and  297  of  the  Record. 

No  proof  of  an  actual  assignment  to  Mandl  was  made. 
It  is  assumed  that  Mandl  paid  the  debt  to  the  Bank 
and  the  sole  question  is  whether  by  this  act.  assuming  it 
occurred,  the  judgment  passed  to  him  by  operation  of 
law.  The  letter  recites  |R.  p.  296]  that,  according  to 
paragraph  774  of  the  German  Civil  Code,  the  guarantor 
(  Fritz  Mandl )  having  satisfied  the  claim  of  the  creditor 
the  security  for  the  debt  passed  to  him.  The  rest  of 
what  appellants  call  a  "Statement  of  Events"  [  R.  \).  23  j 
is  taken  from  the  recitals  in  the  declaratory  relief  suit. 
Except  for  recitals  and  transcripts  of  testimony  in  a  suit 
to  which  Universal  was  not  a  party,  and  ex  parte  state- 
ments in  a  letter,  there  was  no  competent  evidence  that 
there  ever  was  a  loan  to  May  Film  or  that  Joe  May  ever 
assigned  anything  to  the  Rank  or  that  Fritz  Mandl  ever 
received  an  assignment.  However,  if  these  recitals  be 
taken  as  establishing  the  facts,  the  one  additional  fact  is 
that  under  the  law  of  Germany  (as  will  presently  appear 
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from  the  expert  testimony)  they  were  insufficient  to  effect 
a  transfer  of  title  to  Fritz  Mandl.  Here  is  another  ex- 
ample of  the  dilemma  in  which  appellants  find  themselves. 

For  the  purpose  of  showing  that  no  effective  transfer 
of  the  basic  judgment  was  ever  made  to  Fritz  Mandl, 
we  shall  assume  that  the  ex  parte,  non-binding,  incom- 
petent recitals  actually  furnish  evidence  of  the  facts  to 
which  they  relate.  Even  with  this  assumption,  title  to 
the  judgment  did  not  pass  to  Fritz  Mandl  for  at  least 
two  reasons:  (1)  under  the  facts  as  recited  there  could 
be  no  transfer  by  operation  of  law,  /.  e.,  payment  of  a 
debt  did  not  automatically  transfer  the  security  to  the 
person  paying,  according  to  the  opinion  of  the  expert 
witnesses;  and  (2)  a  valid  assignment  could  not  have 
been  made  without  the  written  permission  of  the  Board 
of  Control  of  Exchange  ( Devisenstelle)  which,  so  far 
as  the  record  discloses,  was  never  obtained.  First,  then, 
the  expert  testimony:  Dr.  Golm  was  examined  at  great 
length  upon  this  subject,  upon  both  direct  and  cross- 
examination.  In  effect,  he  gave  it  as  his  opinion  that 
under  the  assumed  facts.  Fritz  Mandl  never  became  the 
owner  of  the  German  judgment.  His  testimony  appears 
in  the  Record  on  pages  342  to  352 ;  359  to  361 ;  404,  405 ; 
421  to  426;  440,  441;  464  to  468.  It  would  extend  this 
brief  unduly  to  quote  any  considerable  portion  of  it,  either 
here  or  in  an  appendix.  Therefore,  we  have  selected  a 
comparatively  brief  excerpt  which  serves  to  sum  up  pretty 
well  the  general  tenor  of  his  opinion. 

"Q.  (By  Mr.  .Selvin) :  With  respect  to  what 
passes  to  the  paying  surety,  under  those  circum- 
stances, is  there  any  difference  in  the  German  law 
between  a  claim,  let  us  say,  which  is  given  to  the 
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y^rincipal  creditor  by  way  of  lien,  and  a  claim  which 
is  absolutely  assi.qried  to  the  principal  creditor,  but 
as  security  for  the  debt?  A.  There  is  a  very  de- 
cided difference,  as  laid  down  by  the  Supreme  Court 
in  a  decision  in  X'olume  89.  in  Section  774  of  the 
Ck'rman  Civil  Code. 


A.  This  is  the  decision.  It  starts  on  pa^e  193, 
and  the  part  which  I  was  referring  to  is  on  page  19.S. 

The  Court :     Civc  us  the  substance  of  it. 

A.  The  substance  is  that  Section  774.  which 
deals  with  a  transfer  by  virtue  of  law  to  a  paying 
surety,  is  not  applicable  in  cases  where  there  was  not 
a  security,  a  lien  mortgage  or  other  type  of  security, 
but  a  real  assignment.  And  the  decision  states — and 
I  may  add  that  that  is  my  opinion.  I  agree  with 
this  decision. — It  states  that  in  such  case  where  there 
is  a  real  assignment  given  by  any  kind  of  a  guar- 
antor, surety  or  debtor,  but  not  a  lien  or  other  type 
of  security,  there  exists  only  an  obligation  of  the 
creditors  after  his  satisfaction  to  reassign  this  claim 
or  to  transfer  it  to  anybody  else:  but  that  there  is 
never  o])eration  of  law  taking  place,  as  in  case  of 
Section  774  and  401  and  426,  which  is  quoted  in 
774.  So  it  states  that  there  is  only  an  obligation. 
To  answer  Mr.  Selvin's  question.  I  would  say  that 
in  this  case,  where  there  was  a  real  assignment  of  a 
claim  given  by  Mr.  Joe  May  to  the  Bank,  and  the 
Bank  was  completely  satisfied,  the  Bank  was  under 
the  obligation  to  free  this  claim  and  to  reassign  it 
either  to  Joe  May  or  maybe  to  Fritz  Mandl,  if  the 
facts  are  correct,  but  that  there  was  no  operation 
of  law  transferring  this  claim  to  Mr.  Mandl.  It  is 
ditYerent  from  the  security  mentioned  in  Section  401 
and  other  security  and  the  reassignment. 
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Q.  (By  Mr.  Selvin)  :  Referring  once  more  to 
Plaintiffs'  Exhibit  5,  that  part  of  it  which  consists 
of  the  letter  of  February  12,  1936,  you  will  find 
there  on  the  first  page  quoted  what  purports  to  be 
an  assignment  from  Joe  May  to  the  Bank  of  the 
claim  against  Universal.  A.  They  use  the  word 
'abtretung.'  The  Latin  word  is  'cessio.'  That  means 
an  assignment,  or  in  German,  'abtretung.' 

O.  What  I  mean,  this  letter  quotes  what  the  Bank 
says  was  such  an  assignment.  Assuming  that  assign- 
ment was  executed — and  you  understand  it  is  my 
contention  that  that  is  no  evidence  of  the  fact  that 
it  was  executed — but  assuming  that  was  executed,  is 
or  is  not  that  a  real  assignment,  as  you  have  used 
that  phrase  in  the  answer  last  given?  A.  Yes, 
surely,  because  he  says,  T  herewith  assign  the  afore- 
mentioned claim  based  upon  the  judgment,  to  its  full 
extent  and  with  every  interest  or  accessory  claims,  to 
the  Bank  for  Foreign  Commerce.' 

The  Court:  Then,  as  I  gather  the  substance  of 
your  statement  relating  to  this,  it  is  this:  That  Joe 
May,  having  made  an  actual  assignment,  as  contra- 
distinguished from  any  assignment  by  operation  of 
law — A.     Yes. 

The  Court :  Then,  before  Mandl  could  acquire  any 
right  there  would  have  to  be  a  direct  assignment 
from  the  Bank  to  him,  and  not  a  mere  operation  by 
payment  of  the  debt;  is  that  correct?  A.  That  is 
correct,  Your  Honor."     [R.  pp.  352  to  355,  inch] 

Professor  Radin  testified  much  more  briefly  but  to  the 
same  general  effect,  /.  <?.,  that  under  the  circumstances  as- 
sumed here,  a  claim  would  not  pass  by  operation  of  law 
to  a  surety  who  paid  the  principal  claim.  [R.  pp.  369  to 
371.] 
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The  expert  testimony  shows,  practically  without  con- 
tradiction, that  under  German  law.  an  assignment  os  se- 
curity is  a  real  assigfnment  to  be  distinguished  from  an 
assignment  as  a  pledge.  |  R.  pp.  399.  401,  404.  405,  407.) 
The  assignee,  in  the  case  of  an  assignment  for  security 
must  return  the  security  when  the  debt  is  satisfied.  How- 
ever, the  security  must  be  fe-transferred  or  re-assigned  to 
the  debtor;  it  does  not  pass  back  to  him  by  operation  of 
law.  .*^hould  a  third  party  (in  this  case  Fritz  MandH 
pay  the  creditor,  and  be  entitled  to  receive  the  security, 
the  satisfied  creditor  must  make  an  assignment  in  favor 
of  the  third  party:  no  transfer  by  operation  of  law  takes 
I)lace.     |R.  pp.  354.  355  and  356.] 

It  will  be  remembered  that,  according  to  the  recital  in 
the  letter  to  Universal  |  R.  p.  296].  which,  of  course,  is 
not  evidence  of  the  fact,  Joe  May  made  an  absolute  assign- 
ment of  the  claim  and  judgment  to  the  Bank  For  Foreign 
Commerce. 

The  German  law  experts  testified  that  an  assignment 
of  the  judgment  by  the  Bank  P^or  Foreign  Commerce, 
under  the  facts  assumed  in  this  case,  would  have  been 
invalid  without  the  written  permission  of  the  Devisen 
stelle,  the  German  Board  of  Control  of  Exchange.  There 
was  no  comi)etent  evidence  that  such  a  permission  was 
ever  given  for  the  purported  assignment  to  Fritz  Mandl. 
[.See  Testimony  of  Dr.  Golm,  R.  pp.  361  to  v^65.  inclu- 
sive; testimony  of  Dr.  Pinner,  appellants'  witness.  R.  pp. 
501  and  502;  testimony  of  Dr.  Gebhardt.  ai)pellants'  wit- 
ness. R.  p.  539.) 

It  thus  appears  that  the  Bank  For  Foreign  Commerce 
never  made  an  effective  assignment  of  the  judgment  to 
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Fritz  Mandl  and  if  an  assignment  was  made  it  was  in- 
valid  without  the   permission  of   the   Devisenstelle. 

Having  failed  to  establish  that  Fritz  Mandl  obtained 
title  to  the  German  judgment  by  operation  of  lazv  (which 
was  the  only  issue  on  this  subject  tendered  by  the  amended 
complaint,  R.  pp.  6  and  7)  appellants  try  to  twist  an 
equitable  assignment  out  of  the  letters  or  notices  sent  by 
the  Bank  For  Foreign  Commerce  to  Universal  in  New 
York.  (Brief  pp.  62,  63  et  seq.)  The  attempt  goes 
beyond  the  issues  as  has  been  indicated.  Furthermore,  if 
a  notice  emanating  from  the  Bank  is  to  be  treated  as  an 
assignment  it  is  one  by  a  German  assignor  to  a  German 
assignee,  executed  in  Germany,  relating  to  a  claim  founded 
upon  a  German  contract  executed  and  to  be  performed 
in  Germany  and  reduced  to  a  judgment  in  a  German 
court.  The  judgment  is  for  a  sum  of  money  in  German 
marks  and  being  a  judgment  of  a  German  court,  ordering 
payment  to  a  German  corporation,  it  was  to  be  performed 
in  Germany.  In  short,  every  material  incident  to  the  sit- 
uation is  referable  to  Germany  and  Germany  alone.  Mani- 
festly, therefore,  the  substantive,  legal  effect  of  a  docu- 
ment such  as  the  one  relied  on  must  be  decided  by  the 
law  of  Germany.  The  letter  depended  on  as  an  assign- 
ment, so  completely  German  in  all  its  incidents,  cannot  be 
transformed  into  an  American  instrument  because  of  the 
mere  fact  that  it  was  mailed  to  a  third  party  in  America. 
Appellants'  claim  that  the  California  law  or  New  York 
law  applies  and  that  under  either  law  the  letter  or  "no- 
tice" was  an  equitable  assignment,  is  clearly  untenable. 
The  legal  eft'ect  of  an  assignment  is  determined  by  the 
law  of  the  place  of  assignment.  (Restatement,  Conflict  of 
Laws,  sees.  348,  350;  Fenton  v.  Edwards,  etc.,  126  Cal. 
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43.  46-49.)  Professor  Radin  testified  that  in  Germany 
there  is  n(t  such  thing:  as  an  equitable  assig^nnient.  |  R. 
p.  37H.  1  Dr.  Gohn  testified  that  the  letter  or  what  coun- 
sel call  the  'notice"  was  not  efifective.  under  German  law. 
as  a  transfer  or  assignment  of  a  claim  to  Mandl  against 
Universal.    |  R.  pp.  348  to  352.  incl.  J 

After  plaintiffs  had  failed  to  vest  title  to  the  German 
judgment  in  Fritz  Mandl  by  operation  of  law  (under  the 
allegations  of  the  complaint )  or  l)y  c<iuitable  assignment 
(which  was  outside  the  issues  and  al.so  untenable)  and  the 
case  had  been  decided  against  them,  with  commendable 
persistence  and  fortitude  they  made  a  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  claim- 
ing that  an  actual  assif/iuucnt  to  Fritz  Mandl  had  been 
discovered.  This  motion  was  heard  upon  the  affidavits 
referred  to  in  Ai)pellants'  Brief,  pages  86  and  87.  and 
the  counter-affidavit  of  Herman  F.  Selvin.  |  R.  ])p.  78 
to  83,  incl.]  The  trial  court  denied  the  motion  and  we 
can  find  nothing  in  the  Brief  or  the  Record  to  indicate 
that  there  was  any  abuse  of  discretion  on  the  part  of 
the  court.  It  appears  from  Mr.  .Selvin's  affidavit  that  due 
diligence  was  not  used  since  the  evidence  was  known  at  all 
times  to  Mandl.  the  real  party  in  interest  or  to  Lenk.  one 
of  plaintiff's  witnesses,  and  could  have  been  learned  by 
counsel  by  simple  inquiry  of  them.  Under  such  circum- 
stances the  motion  was  jiroperly  denied.  ( Marshall's  etc. 
Supply  V.  Cashman  ( C.  C.  A.  10).  Ill  F.  (2i\)  140. 
142:  Warner  Co.  v.  Orapcllo  (C.  C.  A.  3).  72  F.  (2d) 
373.  374:  Hrca  ?•.  McClashan.  3  C^al.  App.  (2d)  454. 
468:  Harrolson  t-.  Barrett.  99  Cal.  f)07.  610-11  :  P..<;tate  of 
Cover,  188  Cal.  133.  149-50.) 


It  also  appears  (Brief  pp.  87  and  88)  that  the  evi- 
dence of  the  contents  of  the  purported  written  assignment 
was  oral  testimony  given  by  one  Erick  Lenk,  from 
memory,  in  an  affidavit,  the  purported  assignment  itself 
not  having  been  shown  to  be  lost,  destroyed  or  unavail- 
able. The  trial  court  was  justified  in  viewing  this  testi- 
mony with  that  suspicion  which  courts  frequently  direct  at 
alleged  newly  discovered  evidence.  (Harrolson  v.  Barrett, 
supra;  Tibbet  v.  Sue,  125  Cal.  544,  548.) 

The  trial  court's  finding  No.  VII,  declaring  that  Fritz 
Mandl  never  acquired  title  to  the  German  judgment,  is, 
we  submit,  amply  supported  by  the  evidence.  Similarly, 
we  have  seen  that  the  trial  court  is  fully  supported  in  its 
finding  No.  V  that  Joe  May  never  succeeded  to  the  owner- 
ship of  any  part  of  the  claim  or  judgment  against  Uni- 
versal and  in  finding  No.  IV  that  the  declaratory  relief 
"decree"  was  in  no  way  binding  or  conclusive  upon  Uni- 
versal or  even  evidence  against  it.  Indeed,  as  is  declared 
in  finding  No.  VI,  the  German  judgment  upon  which  the 
action  is  founded,  conclusively  determined  that  the  claim 
had  not  been  acquired  by  Joe  May. 

As  we  stated  at  the  outset,  and  undertook  to  show 
by  the  evidence,  the  chain  of  title  claimed  by  appellants 
to  run  from  May  Film  to  themselves,  through  Joe  May, 
Bank  For  Foreign  Commerce  and  Fritz  Mandl,  failed  in 
at  least  two  places,  and  by  reason  of  those  broken  links, 
judgment  for  defendant  was  a  correct  determination  of 
the  case. 
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5.     A  Short  Resume  of  the  Principles  of  Law  and 
Authorities  Applying  to  the  Case. 

(aj  Under  our  i)r()ct.'(.lurc  a  plaintilY  who  sues  upon  an 
assigned  claim  must  plead  and  ])rove  the  fact  of  assign- 
ment and  it  is  always  open  to  the  debtor  to  show  that 
no  assignment  was  effected,  either  because  no  act  of  as- 
signment t(X)k  place  or  because  what  is  claimed  to  he  an 
assignment  did  not  have  that  legal  effect.  ( Brozi'it  7'. 
Curtis,  128  Cal.  193.  195-6;  Borard  r.  Dickenson,  131 
Cal.  162,  164;  Stcriuuj  etc.  Co.  v.  Lahcr  Co.,  116  Cal. 
App.  100.  101  :  6  C.  J.  S.  1184,  .Sec.  132.) 

(b)  A  foreign  judgment  will  be  given  the  same  effect 
in  this  state  as  it  has  in  the  country  of  its  rendition.  Its 
effect  upon  the  rights  and  interests  of  the  parties  and 
their  privies,  therefore,  is  governed  by  the  law  of  the 
country  of  rendition.  {Calif.  Code  of  Ciznl  Procedure, 
Sec.  1915;  Restatement,  Conflict  of  Laics,  Sec.  450(1): 
Cuba  R.  R.  Co.  r.  Crosby,  222  U.  S.  473,  478-9:'  Fox 
V.  Mick,  20  Cal.  App.  599,  602;  Title  Ins.  etc.  Co.  v. 
Cal.  Dev.  Co.,  171  Cal.  173.  208;  Chapman  v.  Chapman, 
48  Kans.  636.  29  Pac.  1071  :  Gobin  r.  Citizens  etc.  Bank 
(Colo.),  20  P.  (2d)  1007.) 

(c)  The  validity  and  effect  of  an  assignment  arc  de- 
termined by  the  law  of  the  place  of  assignment,  which 
in  this  case  was  Germany.  The  fact  that  notice  of  the 
alleged  assignment  was  given  to  Universal  in  New  York 


*Plcase  bcc  .\ppcndix  for  quotation  from  opinion  of  Mr.  Justice  Holmes. 
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is  therefore  immaterial  and  the  law  of  New  York  can 
have  no  bearing  on  the  case.  (Restatement,  Conflict  of 
Lazvs,  Sees.  348,  350:  Fcnton  v.  Edzvards  &  Johnson, 
126  Cal.  43,  46-9;  Pritchard  v.  Norton,  106  U.  S.  124, 
27  L.  Ed.  104.) 

(d)  The  law  of  a  foreign  country  is  a  fact  to  be  proved 
as  is  any  other  fact.  It  is  not  to  be  proved  merely  by 
the  introduction  in  evidence  of  excerpts  from  its  written 
laws,  but  should  be  proved  by  its  merchants  and  lawyers. 
As  against  the  evidence  of  experts  who  take  into  con- 
sideration all  sources  of  that  law,  the  bare  language  of  a 
statute,  without  the  gloss  acquired  from  interpretation, 
practice  and  usage,  raises  no  conflict.  {The  Asiatic 
Prince  (C.  C.  A.  2),  108  Fed.  287,  289;'  In  re  Inter- 
national Mahogany  Co.  (C.  C.  A.  2);  147  Fed.  147; 
Badische  etc.  Fabrik  v.  Klipstcin  Co.,  125  Fed.  543;  4 
Wigmorc  on  Evidence  (3rd  Ed.)  546,  Sec.  1271;  7  Wig- 
more  on   Evidence    (3rd   Ed.)    82,    Sec.    1953.*) 

Appellants  make  a  valiant  effort  to  apply  American  law 
to  the  ciuestion  of  the  effect  of  the  German  declaratory 
relief  decree  and  quote  at  length  (their  Appendix)  from 
Chapman  v.  Moore  and  Perkins  v.  Benqiiet  etc.  Co.,  Cali- 
fornia Supreme  Court  and  District  Court  of  Appeal  de- 
cisions respectively.  Even  if  it  could  be  said  that  these 
decisions  apply  (which  we  insist  is  not  so)  such  applica- 


"Please   see  Appendix   for  quotation    from   opinion   of  Judge   Lacomhe. 
^Please  see  Appendix   for  quotation. 


tion  would  be  merely  to  one  link  in  the  chain  of  title,  the 
one  vesting  title  in  Joe  May.  There  still  remains  the 
other  broken  link,  the  one  by  which  Fritz  Mandl  failed 
to  ac(|uire  title.  Furthermore,  these  two  decisions  and 
others  of  the  .same  kind  cited  by  api)ellants  are  to  be 
distinguished  from  the  case  at  bar  on  the  facts  (the  facts, 
for  the  most  part,  be  it  remembered,  being  non-binding 
recitals  in  the  declaratory  relief  ca.se)  and  the  grounds 
for  distinguishing  them  readily  appear  when  they  are  read 
against  the  analysis  of  the  trial  judge  in  his  memoran- 
dum decision  in  the  instant  case.  The  pertinent  portions 
of  this  decision  are  as  follows: 

"What  is  attempted  here  is  to  bind  the  defendant 
by  a  judgment  in  an  action  to  which  it  was  not  a 
party  and  which  declared  Joe  May  to  be  the  owner 
of  a  judgment  against  it.  in  contradiction  of  a  prior 
judgment,  on  the  same  issue,  in  the  main  action,  in 
which  it  was  a  i)arty.  and  of  which  Joe  May,  as 
assignee  pending  suit,  had  notice. 

This,  in  effect,  is  not  merely  to  give  evidentiary 
value  to  and  to  receive  the  declaratory  judgment  as 
a  link  in  a  chain  of  title  at  the  behest  of  one  claiming 
a  superior  title  against  one  claiming  adversely  to  the 
title.  But  it  is.  in  reality,  iu  give  to  it  binding  effect 
on  the  defendant,  who  is  challenging  the  right  of  one 
claiming  to  be  its  judgment  creditor  under  the  judg- 
ment of  a  court  in  a  case  to  which  it  was  not  a  party. 

This  cannot  be  done  under  tlic  law.""  [R.  pp.  31, 
32.  J 
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6.     Appellants'   Criticism  of  the  Trial  Court's 
Findings  Is  Frivolous. 

Appellants  complain  of  findings  Nos.  IV,  V  and  VII. 
The  amended  complaint  tendered  the  issues  upon  which 
the  trial  court  made  the  findings  of  ultimate  fact,  of 
which  appellants  now  complain.  Furthermore,  as  is  shown 
under  Division  No.  5  of  this  brief,  the  law  of  a  foreign 
country  is  a  fact  to  be  proved  as  in  any  other  fact.  By 
the  testimony  of  the  experts  it  was  proved  that  as  a 
matter  of  German  law  the  declaratory  relief  judgment 
was  not  binding  on  Universal  and  was  not  evidence 
against  it.  These  were  facts  of  German  law  and  the 
trial  court  so  found.  Appellants'  counsel  say  (Brief 
p.  68): 

"The  further  statement  in  Finding  IV  that  the  de- 
cree was  'not  evidence  against  defendants'  is  a 
question  of  law  and  not  a  question  of  fact." 

True,  it  is  a  question  of  German  law  but  it  became  a 
proven  fact  when  the  experts  gave  testimony  concerning 
it  and  when  the  trial  court  accepted  it  as  a  fact. 

Appellants  complain  that  the  findings  refer  to  "unde- 
fined and  undescribed  facts  as  being  sufficient  to  cause 
a  result.  The  facts  are  not  stated  and  are  left  to  sur- 
mise." It  was  not  necessary  for  the  court  to  find  upon 
the  probative  facts  from  which  it  deduced  the  ultimate 
facts  as  to  the  effect  of  the  declaratory  relief  decree, 
assignment  by  operation  of  law,  etc.  (Klein  v.  Milne, 
198  Gal.  71,  75.) 
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Findinj^s  of  forei^'ii  law  siicli  as  those  under  attack 
here  are  not  conclusions  of  law.  They  are  findings  of 
fact.  (Cases  cited  siif>ra.)  Even  as  a  gfeneral  proposi- 
tion of  law  they  are  sufHcient  as  findings  of  fact  and 
are  not  conclusions  of  law.  ( Hick  z'.  Thomas,  90  Cal. 
289.  296:  ll'njcr  v.  Rotlia.   13S  Cal.  App.   lOJ.   113.) 

7.     Appellants'  Brief  and  the  Position  of  Appellee 
With  Regard  Thereto. 

The  entire  structure  of  appellants'  brief,  i)articularly 
in  so  far  as  it  claims  that  llie  validity  of  Fritz  Mandl's 
alleged  title  to  the  German  judgment  must  be  determined 
by  the  law  of  the  forum,  or  of  California  or  of  New 
York,  is  built  upon  a  false  foundation.  This  becomes  im- 
mediately apparent  upon  an  examination  of  the  citations 
given  us  on  pages  63  and  64  of  the  brief. 

At  the  bottom  of  page  63  it  is  said: 

"The  (jucstion  of  whether  the  'notice'  conferred 
upon  Mandl  the  ownership  of  the  judgment  so  as  to 
permit  him  or  his  successors  as  such  owner  to  prose- 
cute an  action  against  Universal  ;;7/^s-/  be  determined 
by  the  lazv  of  the  forum."     (Italics  not  ours.) 

In  support  of  this  statement,  Jos.  Dixon  Crueiblc  Co.  v. 
Paul,  167  Fed.  784,  is  cited  and  quoted  from.  The  quota- 
tion ( i)age  64)  tells  u.s  that  "'the  (juestion  raised  by  the 
defendant  whether  or  not  the  assignment  vests  such  title 
in  him  as  to  authorize  the  suit  as  brought,  and  to  entitle 
him  to  judgment  in  that  Court  must  be  determined  by  the 
laws  of  Florida.  "     (The  forum.)     As  far  as  appellants' 


—39— 

counsel  are  concerned,  the  quotation  is  a  half-truth.  The> 
neglect  to  tell  us  that  the  only  question  in  the  case  was 
whether  the  assignee  of  a  chose  in  action  could  sue  in  his 
own  name  or  was  required  to  sue  in  the  name  of  his  as- 
signor. This  was,  of  course,  a  procedural  question  and 
was  decided  by  the  law  of  the  forum.  Counsel  next  cite 
(Brief  p.  64)  Prif chard  v.  Norton,  106  U.  S.  124,  and 
state  that  it  is  "to  same  effect."  Again,  they  neglect  to 
tell  us  that  the  case  does  not  hold  that  the  effect  or  validity 
of  an  assignment  is  to  be  determined  by  the  law  of  the 
forum,  but  only  whether  the  assignee  can  maintain  the 
suit  in  his  own  name.  In  fact  the  decision  (p.  130)  sup- 
ports our  position  rather  than  that  of  appellants,  of  which 
fact,  of  course,  counsel  do  not  inform  us.  We  take  from 
the  opinion  the   following  language   (p.    130) : 

"Whether  an  assignee  of  a  chose  in  action  shall 
sue  in  his  own  name  or  that  of  his  assignor  is  a 
technical  question  of  mere  process,  and  determinable 
by  the  law  of  the  forum;  but  whether  the  foreign  as- 
signment on  which  the  plaintiff  claims  is  valid  at  all, 
or  whether  it  is  valid  against  the  defendant,  goes  to 
the  merits  and  must  be  decided  by  the  law  in  which 
the  case  has  its  legal  seat." 

Williston  on  Contracts,  cited  by  counsel  on  page  64  of 
their  brief,  says : 

"  '*  *  "'  Whether  an  assignee  can  maintain  an 
action  in  his  own  name  is  held  to  be  determined  by 
the  lex  fori,  and  not  by  the  lex  loci  contractus,  a  mat- 
ter not  of  right  but  of  remedy,'  though  the  validity 
of  the  assignment  is  determined  by  the  place  where 
it  is  made." 
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The  Restatement.  Conflict  of  Laws,  page  705,  is  also  cited. 
This  ajjain  has  to  do  only  with  the  procedural  (luestion  and 
states : 

"The  law  of  the  forum  determines  who  may  and  who 

must  sue  and  be  sued." 

A  more  pronounced  "inadvertence"  of  counsel  in  failing 
to  give  us  tlie  true  import  of  a  statement  of  the  law  comes 
in  the  fjuotation  (also  on  page  64)  from  6  Corpus  Juris 
Secundum.  Counsels'  quotation  tells  us  that  "it  has  been 
held"  that  the  effect  of  an  assignment  is  to  be  determined 
by  the  law  of  the  forum — and  stops,  .\ctually,  the  quota- 
tion should  have  continued  as  follows: 

"but  there  is  other  authority  to  the  effect  that  the 
effect  of  an  assignment  depends  on  the  law  of  the 
place  of  assignment." 

Because  of  the  inadvertent  character  of  appellants'  brief, 
we  have  not  attempted  to  make  a  detailed  refutation  of 
its  statements.  This  is  not  to  be  taken  as  an  admis- 
sion by  us  that  the  statements  are  correct.  We  consider 
that  much  of  what  is  said  in  the  brief  refutes  itself. 
We  have  rather  chosen  to  present  appellee's  position  af- 
firmatively and  to  point  out  the  evidence  and  legal  prin- 
ciples whicli  support  the  trial  court's  judgment. 
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Conclusion. 

The  law  of  Germany  applies  to  the  substantive  ques- 
tions involved  in  this  case.  The  evidence  as  to  the  law 
of  Germany,  uncontradicted  for  the  most  part,  is:  (a) 
the  substantive  facts  relating  to  the  transfer  of  the  claim 
from  May  Film  to  Joe  May  did  not  amount  to  a  valid 
transfer  of  the  judgment  against  Universal  under  German 
law;  (b)  the  declaratory  judgment  was  not  binding  on 
Universal  in  any  way  and  was  not  even  evidence  against 
it  of  any  of  the  facts  determined  by  it  or  recited  in  the 
case;  (c)  there  was  no  transfer  by  operation  of  law  or 
otherwise  from  the  Bank  For  Foreign  Commerce  to  Fritz 
Mandl;  and  (d)  nothing  similar  to  our  concept  of 
"equitable  assignment"  existed  in  German  law. 

Appellants'  argument,  based  as  it  is  on  American  law, 
is  beside  the  point. 

The  trial  court's  findings  of  fact  are  supported  by  sub- 
stantial evidence  and  the  judgment  based  upon  them  should 
be  affirmed. 

Respectfully  submitted, 

LOEB   AND    LOEB, 

By  Milton  H.  Schwartz, 
Attorneys  for  Appellee. 

Milton  H.   .Schwartz, 
Herman  F.  Selvin, 
Of  Counsel. 


APPENDIX. 

Cuba  R.  R.  Co.  v.  Crosby,  222  U.  S.  473,  478-9: 

".  .  .  But  when  an  action  is  brought  upon  a  cause 
arising  outside  of  the  jurisdiction  it  always  should  be 
borne  in  mind  that  the  duty  of  the  court  is  not  to  admin- 
ister its  notion  of  justice  but  to  enforce  an  obligation 
that  has  been  created  by  a  different  law.  (Case.)  The 
law  of  the  forum  is  material  only  as  setting  a  limit  of 
policy  beyond  which  such  obligations  will  not  be  enforced 
there.  With  very  rare  exceptions  the  liabilities  of  par- 
ties to  each  other  are  fixed  by  the  law  of  the  territorial 
jurisdiction  within  which  the  wrong  is  done  and  the  par- 
ties are  at  the  time  of  doing  it.  (Cases.)  That  and  that 
alone  is  the  foundation  of  their  rights." 

Tlie  Asiatic  Prince  (C.  C.  A.  2),  108  Fed.  287,  289-90: 

''Whether  or  not  it  is  the  law  and  usage  in  Santos  is  a 
question  of  fact,  the  burden  of  proving  which  is  on  the 
party  asserting  its  existence.  The  law  of  a  foreign  coun- 
try and  its  commercial  usages  are  proved  here  by  calling 
its  lawyers  and  merchants  and  interrogating  them.  That 
has  been  done  in  this  case,  with  a  result  which  certainly 
warrants  the  conclusion  that  the  proof  is  overwhelmingly 
the  one  way.  It  is  true  that  as  to  the  law  of  Brazil  the 
only  witness  called  by  claimant  was  a  young  lawyer,  but 
his  statements  are  direct,  positive,  and  reiterated.  *  *  * 
There  was  abundant  opportunity  to  take  the  testimony 
of  some  other  lawyer  in  the  District  Court,  if  the  state- 
ments of  claimant's  witness  were  inaccurate,  and  to  make 
application  here  to  take  further  proofs,  but  libelant  has 
contented   himself   with    printing   copious    excerpts    from 
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the  statute  law  of  Brazil,  whicli  he  insists  do  not  sustain 
the  witness'  statements.  ♦  *  *  Such  a  method  of  criti- 
cising: the  testimony  of  a  foreign  lawyer  as  to  the  law 
which  prevails  in  his  country  is  uni)ersuasive ;  there  is 
niucli  more  than  ihc  text  of  a  statutory  enactment  to  be 
considered;  departmental  rcgfulations,  administrative  con- 
slruction.  judicial  exposition  are  often  quite  as  important." 

7  Wigmorc  on  lividcucc  (ird   lid.)  S2.  Sec.   1953: 

"No  doubt  has  ever  been  made  that  properly  skilled 
testimony  may  be  sought  in  i)roving  the  existence  of  a 
foreign  rule  of  law  in  general.  The  question  that  involves 
the  present  principle  (opinion  testimony)  is:  When  the 
text  for  a  statute  is  before  the  court,  may  an  aid  be  re- 
ceived in  construing  or  interpreting  it?  No  one  doubts 
that  the  aid  of  a  mere  translator  is  pro])er.  lUit  when 
a  translation,  if  necessary,  has  been  made,  is  anything 
further  allowable   in   the   way  of  comment  on   the  text? 

"The  answer  has  always  and  properly  been  that  such 
aid  may  at  any  time  be  needed  and  may  always  be  of- 
fered." 
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IN  THE 


United  States  Circuit  Court  of  Appeals 
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John  I.uhrixg  and  Margaret  Morris. 
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Phi  hit  i  if  s  and  Appellants, 


vs. 


Universat,  Pictures  Company,  Inc..  a 
corporation. 

Defendant  and  Appellee. 


APPELLANTS'  REPLY  BRIEF. 


Appellee,  manifestly  has  been  nnable.  and  noticeably 
has  failed  to  answer  or  refute  appellants'  authorities,  con- 
tentions and  ar^Timents  set  forth  in  the  oi>ening  brief, 
confessing-  thereby  the  weakness  of  its  position  herein  and 
its  inability  to  sustain  the  judgment.  It  is  not  attempted 
to  answer  .Specification  I.  which  discloses  that  the  trial 
court  erred  in  admitting  testimony  of  appellee's  witnesses 
to  the  effect  that  the  declaratory  decree,  in  their  opinion, 
was  erroneous. — a  patent  admission  of  error.  Yet  appel- 
lee blatantly  has  used  this  selfsame  inadmissible  evidence 
to  support  certain  "findings"  without  which  the  judgment 
cannot  be  upheld.  Appellee  also  has  ignored  the  fact  that 
the  reeord — the  declaratory  relief  action — affirmatively  dis- 
closes that  the  claim  against   Uniz'ersa!  zvas  assigned  by 
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.\  fay  film  to  Joe  May--!  he  fcry  fact  which  aiJpcllcc's  wit- 
nesses stated  was  required  to  upUnhi  the  Decree,  and  which, 
those  same  witnesses,  in  expressic^n  the  of>\u\ou  that  the 
decree  was  erroneous.  exf>ressly  assuitwd  7i.'as  absent 
therefrom.  This,  and  similar  examples,  will  receive  fur- 
ther comment  herein. 

Reply  to  Appellee's  Position  and  General 
Considerations. 

The  (|iiesti(>ii  in\n|\.'fl  herein  cannot  he  reduced  from 
appellants'  twelve  to  the  one  stated  hy  appellee.  The  suf- 
ficiency of  the  evidence  is  not  the  only  issue  herein,  nor 
is  (iernian  law  solely  involved.  The  hue  of  the  forum, 
and  its  eorreet  apf^Jieatiou,  must  also  be  considered  and 
determined  upon  this  a])peal.  .\either  does  the  evidence 
disclose  any  breaks  in  appellants'  chain  of  title.  That  title 
is  complete.  It  was  the  erroneous  application  of  the  law 
to  the  eriilentiary  effect  of  the  Decree,  and  to  facts  dis- 
closing an  assii^nment  from  the  bank  to  Mandl.  which 
prompted  the  trial  court  to  hold  otherwise.  Appellee's  con- 
tention that  the  Kammer<jericht  judgment  adjudicated  be 
tii'een  Mayfihn  and  Joe  .^fay  that  May  did  not  own  the 
claim  which  resulted  in  that  judj:jment,  and  that  such  de- 
termination was  conclusive  in  this  action,  that  b>e  May 
never  owned  the  judpfment.  is  shown  in  both  this  and  the 
oi)eninp^  brief  to  be  without   merit. 

We  neither  deny  n(»r  dispute  that  proof  of  foreij^^n  law 
is  a  (juestion  of  fact,  but  the  lecjal  effect  of  that  law  when 
proved,  is  a  question  of  laze.  As  correctly  stated  in  Cum- 
mings  v.    O'Hricn.    \22   Cal.    2W.   2(X)    (54    Pac.    742)- 

"it  was  comi)etent  to  proxe  as  a  faet  the  law  of  that 
state  (Texas)  .  .  ..  thou^h  the  effect  of  that  law 
when  proved,  was  (/  leyal  qiiesllon  for  the  court." 
(  Italics  ours.) 
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Therefore  any  "findings"  which  (jivcs  only  the  ier/al  effect 
of,  but  does  not  state  zvhai  the  foreign  law  is,  is  only  a 
conchisiou  of  lazv.  Therefore  the  finding  rehed  upon  to 
niilHfy  the  decree  (portion  of  IV )  that  under  German  law 
the  declaratory  decree  was  not  biuding  upon  Universal; 
had  no  effect  upon  its  rights  to  or  ownership  of  the  claim, 
and  was  not  evidence  herein,  reciting  the  effect  of.  and 
not  Zi'hat  the  German  lazv  is,  can  only  be  a  conclusion 
of  law.  without  findings  of  fact  to  sustain  it.  In  Kin- 
nard  v.  Kinnard,  45  N.  Y.  535,  the  effect  of,  but  not 
the  foreign  law  itself  was  pleaded.     The  Court  stated : 

"That  part  of  the  plea  .  .  .  which  alleges  that 
defendant  was  not  bonnd  by  the  law,  or  in  any  man- 
ner subject  to  the  jurisdiction  of  Massachusetts,  is 
a  statement  of  lazv  and  not  of  fact  .  .  .  It  is  a 
question  of  lazu  whether  he  was  bound  by  the  laws 
of  Massachusetts  or  subject  to  the  jurisdiction  of  its 
courts."     (Italics  ours.) 

The  same  vice  permeates  other  vital  "findings"'  herein 
(portions  III  and  \',  Vl  and  \TI)  and  destroys  their 
efficacy  as   findings  of   fact. 

Appellee  has  become  enmeshed  in  the  very  web  it  seeks 
to  weave  for  appellants.  If  the  recitals  and  facts  stated 
in  the  declaratory  relief  action  are  not  evidence  herein, 
then  appellee's  opinion  testimony  is  zmfhout  foundation 
and  becomes  valueless.  If  they  are  evidence  (and  the 
authorities  so  hold)  then  appellee  is  conclusively  bound 
thereby,  even  though  not  a  party  to  that  action.  Appel- 
lee itself  does  not  claim  title  to.  nor  that  some  third  per- 
son owns  the  German  judgment.  It  asserts  that  Mayfilm 
the  unsuccessful  litigant  in  the  declaratory  action,  is  still 
the  owner  of  the  judgment,  notzvithstanding  the  Decree 
therein  to  the  contrary.  Appellee  therefore  steps  into  the 
shoes  of,  and  is  in  no  more  favored  position  than,  Mayfilm, 


(71/^  like  Mayfihn  is  coiithtshrly  bound  by  the  decree.  In 
Perkins  ?•.  Beutiuet  Cons.  Min.  Co..  55  Cal.  App.  (2d) 
720  (132  Pac.  i2<\)  70)*  plaintiff  "offered  no  e^'idcnce 
of  her  tith^  .  .  .  except  the  jndqwcnt  roll  of  the  New 
York  action"  which  teas  admitted  as  comf^etent  and  cou- 
elnsive  e^'idenee  of  plaintiff's  title  and  the  court  "ruled 
that  the  Xe7c  )'ork  judfjnient  and  ci>ery  findincj  upon 
which  it  rests  Ikiis  conclusij'c  ar/ainst  defendant  with  re- 
spect to  ci'erythiiKi  therein  adjudicated,  i.  e..  res  judicata 
ill  the  same  way  as  if  defendant  had  been  a  party  to  the 
Xezi'  )'ork  action."  Additional  authorities  ])resently  cited, 
also  hold  that  "recitals"  are  ei'idencc. 

TIk"  outline  of  appellee's  position  (Br.  p.  5)  serves  only 
to  ill  list  rate  the  error  of  its  contentions.  This  is  disclosed 
by  the  f (allowing: 

I.      Api)ellants    established    their    ownershi])    to    tjie    Cier- 
nian  judgment. 

1.  The  declaratory  Decree  conclusively  adjudicated 
that  Joe  May  was  the  owner  of  the  German  judg- 
ment:  that  Ills  assignment  to  the  Hank  was  vahd. 
(a)    'I'lie    Kaniniergericht    judgment   did   not   ad- 
judicate, as  hetZK'een  .loc  May  and  Mayjilm, 
that    Maylilm   owned   that    judgment.      But 
if  it  did.  the  Decree  being  later  in  time,  and 
directly   betii^ren    the  claimants   themselves, 
miisl  prci-ail  herein  upon  the  issue  of  07cncr- 
ship  of  the  judgment. 

2.  'Ilie  Decree  itself  was  effective  as.  and  consti- 
tuted a  transfer  of  ownership  of  the  judgment 
from  Maylilm  to  Joe  May,  and  from  iiim  to  the 
bank.      (  The  judgment  roll  therein  further  dis- 


♦Hcariiig  Jciiie*!  1>>  Cal.  Siii>rLiiie  Cuiiri;  icrlioiari  denied  liy  L.  S.  Su- 
prvinc  Conn,  oj  Sup.  Ci.  14.^3;  87  L.  I'1<I.  .\<lv.  Up.  1J6();  quoted  exiensivclv 
lit   Appellanlb'  Opening  Brief,  pages  4-lJ. 
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closes  that  Mayfilm  assig-ncd  the  judgment  claim 
to  Joe  May.  who  assig'ned  it  to  the  bank.) 

3.  There  was  an  effective  transfer  of  the  judgment 
from  the  bank  to  Mandl. 

(a)  By  actual  assi.s:nment.  (  Mandl's  undisputed 
testimony. ) 

(b)  By  the  "notice''  from  the  bank  to  Universal, 
constituting-  an  equitable  and  therefore 
actual  assignment  under  the  law  of  the 
forum. 

(c)  By  operation  of  law. 

4.  The  subsequent  assignments  ( Mandl  to  Union 
Bank  to  appellants)  being  unquestioned,  com- 
pletes appellants'  chain  of  title. 

II.  The  declaratory  Decree  was  effective  to  vest  title  in 
Joe  May  as  against  Universal.  Under  appellee's  con- 
tentions said  Decree  is  condimve  against  it,  even 
though  Uiik'ersal  zvas  not  a  party  to  that  suit. 

1.  Appellee  stands  in  the  shoes  of  Mayfilm.  when  it 
asserts  that  Mayfilm,  notzmthstanding  the  De- 
cree, still  owns  the  judgment,  and  like  Mayfilm, 
is  conclusively  bound  by  the  Decree. 

2.  The  Decree  is  ezndcnce  ag"ainst  appellee  as  a  con- 
clusive "muniment  of  title"  under  the  laws  of 
the  forum,  which  governs  on  matters  of  evidence. 

III.  The  recitals  of  the  Decree  are  evidence  herein,  and 
appellee  is  conclusively  bound  thereby. 

1.  Since  appellee  (by  virtue  of  its  contentions)  is 
concluded  by  the  Decree,  every  recital  and  find- 
ing" upon  which  it  rests  likewise  binds  appellee, 
even  though  not  a  party  thereto. 

2.  If  the  recitals  are  not  evidence,  then  appellee's 
opinion  evidence  (even  if  admissible)  is  without 
foundation^  and  therefore  valueless. 
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ARGUMENT.  POINTS  AND  AUTHORITIES. 

I. 

The  Evidence  Docs  Not  Support  Findings  III  and  V. 

AppolliT  relies  iip<»n  (a)  the  Kainiiiertrericht  "j^rounds 
for  (leci>inn."  and  (h)  opinion  evidence  to  uphold  the 
aforesaid  "lindings"  (  findin.L,^  IN  in  part  only  is  at- 
tacked) to  the  etTect  that  Maylilni  still  owns  the  (jernian 
iiidj^mient.  Such  e\idence  is  k■l,^'llly  in.snfTuMent.  (Op.  Rr. 
pp.  14-19.  45-49.) 

A.  The  Kaninieri^ericht  "j^n-ounds"  do  not  adjudicate 
that  Mayfdin  owns  the  German  judgment.  (Op.  l»r.  j)]). 
45-57.)  The  (lifual  juiif/niiiit  |K.  p.  120;  App.  p.  Ij 
makes  no  >uch  adjudication.  The  *V*<^'"n<'l^'  ^^e  but  the 
reasons  t'or  the  judgment,  and  the  Ktunmcrijcricht 
"grounds"  never  became  final.  Vhv  Reichsj^ericht.  in  af- 
fn'minii  the  jii(i(/inent,  <^ave  its  own  "grounds  for  decision" 
I  R.  i)p.  177-19()|  which  superseded  and  nullified  the  Kam- 
mergericht's  "grounds."  The  Declaratory  action  express- 
ly recognized  this  factor  |  R.  p.  221  |  and  applied  a  rule 
similar  to  that  in  California.  /.  e..  that  the  laze  stated  in  the 
AjJiJcllate  Courts  decision  cannot  be  accepted  as  final  after 
the  Supreme  Court  takes  over  the  cast.  {Snoffer  i:  City 
of  I..  A..  14  Cal.  App.  {2(\)  650.  653  (58  Pac.  (2d) 
%1  ):  McnonouijU  v.  Coodcell.  13  Cal.  (Id)  741.  745  (91 
IV'.  {2(\)   1035).) 

Further,  the  question  presented  to  the  Kainnierf/erieitt 
was  "The  defendant  lastly  objects  to  i)laintity  being  the 
j)roper  party  .  .  ."  |  R.  p.  127|.  and  that  Court's  an- 
swer thereto  was  "The  plaintilY  is  entitled  to  sue  upon  the 
claim."  I  R.  j).  I2S.  j  The  "grounds",  regardless  of  the 
broad  language  use<l.  must  be  interpreted  in  light  of  the 
question  presented — proper  party  (and  not  oivnership) — 
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and  in  accordance  with  the  rule  stated  in  Harder  v.  Den- 
ton, 9  Cal.  App.  (2d)  607.  609  (51  Pac.  (2d)  199): 

"In  determining'  the  force  and  effect  of  a  decision 
it  is  necessary  to  inquire  into  the  questions  which  are 
presented  for  the  court  to  determine.  Frequently  in 
an  opinion  by  the  court  there  is  language  which  is 
simply  the  opinion  of  the  writer  thereof  and  does 
not  decide  the  questions  which  are  presented  to  the 
court  and  therefore  does  not  become  the  law  of  the 
case  which  it  decides." 

The  Kammergericht  "grounds"  also  stated  and  as- 
sumed an  incorreet  faetual  situation.  Distribution  of  as- 
sets "among  associates,"  not  a  sale  of  assets  for  eash 
was  therein  considered;  the  existenee  of  creditors  and  the 
liquidation  of  the  corporation  therein  was  erroneously  as- 
sumed, and  the  statements  therein  were  dicta.  The  fore- 
going matters  and  the  correct  facts  were  revealed,  and 
successfully  urged,  in  the  Declaratory  action.  [R.  pp. 
220-224.]  The  following  language  in  Cox  z'.  Tyrone 
Pozver  Enterprises,  49  Cal.  App.  (2d)  383,  397  (121 
Pac.  (2d)  829),  is  also  most  appropriate  in  construing 
the  Kammergericht's  "grounds." 

"But  it  is  a  rule  of  construction  that  'a  judicial 
opinion  must  be  construed  with  reference  to  the  facts 
on  which  it  is  based,  the  language  used  must  be  held 
as  referring  to  the  particular  case,  and  read  in  the 
light  of  the  circumstances  under  which  it  is  used' 
(21  C.  J.  S.  409).  Particularly  is  it  true  that  inci- 
dental statements  of  conclusions  not  necessary  to  the 
decision  are  not  to  be  regarded  as  authority." 

It  is  also  established  that  general  language  and  ex- 
pressions used  in  opinions  are  to  be  considered,  confined 
and  limited  to  the  particular  facts  then  before  the  Court, 


and  to  the  matters  hikKt  considLTation.  and  arc  not  to  be 
extended  to  cases  where  the  facts  are  different.  If  thev 
jjo  heyond  tlie  case  they  do  not  control  the  judj^iiient  in  a 
subse(|uent  suit  when  the  same  point  is  ap^ain  presented 
for  decision.  {City  of  Pasadena  :•.  Sfinisnn.  91  Cal.  23H. 
250  {27  Pac.  cmi :  irood  r.  Noach.  125  Cal.  App.  631. 
hSH  (14  Pac.  {2(\)  170):  CJiapmaii  v.  State,  104  Cal. 
690.  697  (38  Pac.  A57 )  \  li.v  f^artc  Vouny  Ah  Gotv,  73 
Cal.  43S.  559  (  15  I'ac.  76).) 

Tlu-  Kainnierj^ericht  "grounds"  as  a  niaftcr  of  lain'  can- 
not constitute  any  adjudication  herein  upon  the  issue  of 
07\.'iiershif^  for  the  various  reasons  stated  in  the  openinj.^: 
brief  (pp.  49-57).  As  a  matter  of  law  and  evidence,  the 
>ubse(|uent  Decree  is  conclusive  herein  upon  the  issue  of 
ownershi])  as  between  Mayfdm  and  Joe  May. 

r>.  .\i)pellee'.s  opinion  testimony  (  P»r.  pp.  8-13)  can- 
not .support  the  findinj.j:s.  It  is  incomj^etent,  legfally  insuf- 
ficient, and  without  probative  value.  It  was  erroneously 
admitted  over  valid  objection.  (The  i)rimary  objection — 
an  attemju  to  impeach  a  fmal  judp^ment  |R.  pp.  318-9. 
334-5] — "inadvertently"  is  omitted  from  appellee'.s  brief.) 
Appellee  could  not  collaterally  attack  the  Decree  sinii)ly 
because  Univer.sal  was  not  a  party  thereto  |  R.  p.  320|. 
Mayfdm.  admittedly  could  not  do  so.  and  no  j^reater  rii^ht 
accrued  to  api)ellee.  wlio  by  asserting  that  Mayfdm  still 
owned  the  judp^ment.  (lesj)ite  the  I^ecree.  stood  in  .1/ay- 
filni's  shoes.  Perkins  <•.  Benguet.  sn/^ra,  and  other  au- 
thorities cited  in  the  opening  brief  are  so  conclusive  of 
the  foregoinp^  that  appellee  has  been  unable  to  reply  there- 
to. Dr.  (John's  testimony  (even  if  admissible)  simj^ly 
states  that  an  assij^nment  of  the  claim  from  Mayfilm  to 
Joe  May  was  recjuired  to  vest  title  in  May;  that  with 
such  assip:nment  the  transfer  of  the  claiju  was  valid  and 
complete:   that   without   it   nothing   passed   to   May.      The 
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record  licrci'ii — Declaratory  relief  acfio)i — however  af- 
finuativeJy  states  that  Mayfihn  actually  assigned  the  claim 
to  May.  The  "Facts"  [R.  p.  228]  therein  refer  to,  the 
"grounds  for  decision"  [R.  pp.  228-9]  therein  recited 
and  the  witness  therein  testified  [R.  p.  236]  "It  is  cor- 
rect that  there  was  assigned  to  .  .  .  Joe  May  .  .  . 
the  claim  against  Universal  .  .  ."  Dr.  Golm  stated 
that  "An  oral  assignment  could  be  sufficient  [R.  p.  456] ; 
"that  it  wasn't  necessary  that  it  be  written."  [R.  p. 
457.]  The  Decree  therefore  is  correct  under  German 
laii'  under  appellee's  oivn  testimony.  Dr.  Golm's  opinion 
(erroneously  admitted  over  objection  [R.  pp.  334-5]  »  that 
the  Decree  was  erroneous,  has  no  probative  force  and  is 
ivitJiont  value  as  evidence  herein.  Both  the  hypothetical 
question  asked,  and  the  answer  given,  expressly  assumed 
the  absence  of  facts  existing  in  the  record,  i.  e.,  that  the 
claim  Zi'as  assigned  by  Mayfilm  to  Joe  May.  That  opin- 
ion (even  if  admissible)  is  therefore  governed  by  the 
rule  stated  in  Barnett  z'.  Atchison  Raihvay  Co.,  99  Cal. 
App.  310.  317  (278  Pac.  443):  ''The  opinion  of  a  wit- 
ness upon  assumed  facts  differing  from  those  sJwwn  by 
the  evidence  cannot  be  given  any  probative  force  (Estate 
of  Purcell,  164  Cal.  300,  308  (128  Pac.  932),  and  when 
such  opiii'ion  is  given  in  answer  to  a  question  which  does 
not  take  the  facts  proved  into  consideration  it  is  zvithout 
value  as  evidence.''     (Italics  ours.) 

To  same  effect  Estate  of  Purcell,  164  Cal.  301,  308  (128 
Pac.  932) ;  San  Diego  Land  Co.  v.  Neale,  88  Cal.  50,  63 
(25  Pac.  977). 

The  trial  court's  impromptu  and  highly  irregular  refer- 
ence to  the  declaratory  action  "as  a  sort  of  friendly  suit" 
not  only  was  outside  of  any  issue  urged  below,  but  is 
totally  devoid  of  even  a  semblance  of  evidentiary  support 
in  the  record.  Certainly  a  contested  suit  bet\\een  a  liqui- 
dator and  a  bank  over  the  ownership  of  a  valuable  asset 
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l)ears  no  earmarks  of  a  "friendly  suit."  The  exact  con- 
verse is  true.  Appellee's  c<Mistant  reference  to  that  re- 
mark cannot  raise  it  to  the  dipfnity  of  evidence,  nor  can 
it  support  the  "hnthmrs"  assailed  (Portion  of  III  and  V) 
which  in  fact  arc  but  roticlusious  of  lazv. 

TT. 

The  Evidence  Does  Not  Support  Finding  IV. 

Only  the  latter  jxirtion  of  "hndin^  "  IW  wherein  the 
C(»urt  "found*'  that  under  (ierman  law  the  Decree  was 
not  hindinj,'-  ujxmi  Universal:  had  no  effect  upon  its  rig^hts 
to  or  ownership  of  the  elaini.  and  was  not  evidence  here- 
in, is  assailed.  ( ( )p.  i^r.  ]).  2\.)  Aj)pellee's  own  testi- 
mony (  P>r.  pp.  16-1^))  afprmatii'cly  slimvs  that  under  Ger- 
itiaii  /(77v.'.  the  Decree  althoui^h  a  declaratory  jiuliimcut, 
and  twt  a  "judgment  /';/  rem."  nevertheless  was  binding, 
effective,  res  judicata,  and  created  laic  between  the  liti- 
gant parties,  i.  e..  Bank  and  May  film,  and  that  it  estab- 
lished that  the  claim  against  Universal  zuas  owned  by 
Joe  May.  This,  as  a  matter  of  laze,  destroys  the  ques- 
tioned portion  of  the  hndinj.:.  The  added  statement  that 
the  Decree  concluded  only  the  i)arties  and  their  privies,  is 
immaterial,  for  tin  effect  of  the  Decree  as  ez'idence  against 
appellee,  is  "governed  not  by  German  law,  but  by  the  law 
"/  the  forum.  (See  C)p.  Br.  p.  4fi. )  This  was  recog- 
nized below.  When  inquiry  was  made  as  to  the  eviden- 
tiary value  of  the  Decree  in  Germany,  appellee's  counsel 
iJijected  "that  German  procedure  was  not  applicable  to 
this  action.  The  court  replied:  ".  .  .  by  the  doctrine 
of  conflict  of  laws,  the  effect  to  be  given  a  judgment  of 
a  foreign  court  is  determined  by  the  laze  of  the  forum  and 
not  by  the  court  Z\.'hich  rendered  the  judgment.  In  other 
words.  It  is  determined  by  the  law  of  California,  not  by 
the  laz\.'  of  the  country  zvhere  it  zcas  rendered."  |  R.  j). 
500. 1      (Italics  ours.)     Again  the  court  stated   (referring- 
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re the  effect  of  the  Decree) :     ".     .     .  .  but  it  seems  to 
me  it  is  a  matter  of  evidence  that  can  be  determined  by 
California  law."     [R.  p.  481.] 

Yet  in  making  the  finding'  German  procedure  and  not 
California  Jazv  was  applied.  Under  California  law,  the 
Decree  was  evidence  against  the  appellee  as  a  "muniment 
of  title."  Where,  as  here,  appellee  asserted  that  Mavfilm, 
the  unsuccessful  party  to  the  Decree,  still  owned  the  Ger- 
man judgment,  appellee  like  Mavfilm.  was  concluded  by 
the  Decree,  and  by  every  finding  and  recital  upon  which 
it  rested,  (See  Op.  Br.  pp.  46-48.)  Further,  under  Cali- 
fornia law,  the  recitals  of  the  Decree  are  evidence  herein. 
Perkins  v.  Bengiiet,  supra;  Page  v.  Garver,  5  Cal.  App. 
i^Z,  385  (90  Pac.  481),  states:  ".  .  .  ,  we  are  never- 
theless of  the  opinion  that  where  a  collateral  attack  is 
made,  the  recitals  contained  in  the  judgment  are  s-ttf- 
ficient  eindcnce  of  the  matters  tJierein  recited.  The  judg- 
ment may  be  grossly  unjust  or  erroneous,  but  the  deci- 
sion of  the  court  as  to  all  issues  involved  in  the  action 
stands  as  a  finality  between  the  parties  and  their  privies 
until  set  aside  in  some  mode  recognized  by  law.  {Jones 
on  Evidence,  Sec.  601.)  In  such  case,  where  the  judg- 
ment is  one  rendered  by  a  court  of  general  jurisdiction, 
the  recitals  contained  therein  constitute  evidence  of  their 
truth  and  ever)-  intendment  must  be  indulged  in  support 
of  the  judgment."  (Italics  ours.)  Simmons  v.  Tliresh- 
our,  118  Cal.  100,  101  (50  Pac.  312)  states:  "As  the 
record  offered  .  .  .  was  competent  evidence  of  the 
final  adjudication  .  .  .,  so  its  recitals  .  .  .  were 
evidence  of  the  facts  recited;  .  .  .*'  In  Estate  of  Hun- 
sicker,  65  Cal.  App.  114  (223  Pac.  411)  it  was  held  that 
the  contents  of  a  document  attached  to  the  petition  in 
an  adoption  matter  and  the  recitals  in  the  Pennsylvania 
decree  supplied  the  necessary  evidence  of  jurisdictional 
facts  urged  therein  to  be  lacking. 
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Even  under  (icrnnui  laze,  the  Dt-cree  was  c^'idcncc 
Jt  was  "fvifliMicc  «if  title"  |  R.  p.  501],  "more  than  an 
assigfiiiiicnt."  "an  assii^nnient  which  liad  been  confirmed 
by  a  court."  and  reijiiired  inrlependcnt  facts  showinjr  title 
elsewhere  to  overcome  it.  |  K.  p.  531.  |  Siicli  was  api)el- 
lant's  testimony  and  appellee  offered  un  evidence  \i\Km 
flhit  subject.  Appellee  neither  had,  nor  asserted  any  rij.;hts 
to  or  ownershij)  of  the  judj^nnent,  so  that  portion  of  the 
"rindinj:^"  also  is  unsui)])orte(l.  The  assailed  ])ortion  of 
'"lindin}.::"  1\'  cannot  he  sustained.  It  is  also  hut  a  con- 
clusion of  laze. 

111. 
The  Evidence  Does  Not  Support  Finding  VI. 

Hoth  the  oi)enin.^r  brief  (pp.  49  51,  20-21.  14-15)  and 
Point  lA  herein  disclose  that  Kammerj^ericht  "grounds" 
as  a  matter  of  laze  cannot  sustain  this  tindin^^  for  the 
following  reasons:  (a)  said  "(/rounds"  nezrr  became  final 
but  li'cre  superseded  by  the  Reichscjericht  " (/round <^" :  (b) 
"proper  i)arty" — not  ownershij) — was  tlie  issue  therein  de- 
termined; (c)  said  "j^rounds"  assunu\l  an  incorrect  factual 
.situation,  i.e..  distribution  of  assets  among  associates — 
not  a  cash  sale;  the  existence  <»f  creditors,  and  the  lifpii- 
dation  of  the  corporation;  ( (h  it  assumed  but  did  not 
actually  decide  that  the  claim  hid  not  been  transferred; 
(e)  the  statements  relied  ui>on  are  "dicta";  (f)  Mayiilm 
and  Joe  May  were  not  adz'crse  parties  therein,  therefore 
no  adjudication  of  ownershij)  as  betzeeen  them;  (g)  which 
is  also  true  even  it  Joe  May.  a.s  a  i)urchaser  l)ecamc  a 
party  thereto;  he  >lill  was  not  an  adrerse  party  to  May- 
idm;  (h)  even  i i'  tiie    "grounds"'  were  an  adjudication,  the 
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later  Decree,  being'  inconsistent  therewith,  would  prevail 
herein  on  the  issue  of  ownership;  and  (i)  this  sitbseqiwnt 
decree  transferred  the  ownership  to  Joe  May  and  nulli- 
fied the  "grounds"  as  res  judicata  on  the  issue  of  owner- 
ship herein;  and  (j)  the  interpretation  of  the  "grounds" 
by  the  German  court  in  the  Decree  should  have  been  fol- 
lowed and  adopted  by  the  trial  court;  besides  it  was  the 
only  German  lazu  on  tJie  subject.  The  foregoing"  conten- 
tions are  supported  by  unchallenged  authorities  (Op.  Br. 
pp.  49-57)  and  remain  unanswered.  Nor  do  appellee's 
authorities  sustain  the  finding.  The  rule  that  an  assignee 
/Pendente  lite,  participating  in  the  suit  of  an  assignor,  is 
bound  by  the  result,  has  no  application.  The  Kamnier- 
gericht  "grounds"  for  the  reasons  stated  could  not  adju- 
dicate the  ownership  of  the  claim  as  betzveen  May  film  and 
Joe  May.  But  if  it  did,  that  ownership  at  any  time  after 
that  judgment  could  be  transferred  from  Mayfilm  to  Joe 
May,  either  b}'  assignment,  or  involuntarily  by  decree  of 
court,  and  such  after-acquired  title  would  defeat  the  prior 
adjudication.  The  subsequent  Decree  herein  was  eflfec- 
tive  as  such  transfer  and  nullified  the  prior  adjudication, 
if  any,  on  the  issue  of  ownership.  In  the  Williams  case 
the  plaintiff  therein,  against  whom  the  judgment  was 
offered,  claimed  title  in  himself.  Appellee  herein  claimed 
title  in  Mayfilm,  the  unsuccessful  party  to  the  decree. 
This  distinction  is  clearly  defined  in  Perkins  z'.  Benguet, 
supra.  Besides  Scott  v.  Wardin,  111  Cal.  App.  SS7 ,  594 
(296  Pac.  95)  held  that  the  IVilliams  case  did  not  conflict 
with  nor  was  it  contrary  to  the  "muniment  of  title"  rule. 
Finding  \'I  is  both  unsupported  and  contrary  to  law. 
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IV. 
The  Evidence  Does  Not  Support  Finding  VII. 

The  evidence  of  achui!  assignment    (Bank   to    Mandl) 
was  competent  and  sufficient.     .Xppellee's  objections  tliere- 
to  were   without   merit.      From   the  ((uestions  asked    (no 
objection  as  to  form  )  and  the  answer.s  g^iven  it  is  crystal 
clear  that  after  Mandl  paid  upon  liis  truarantee.  the  bank 
as.sij.,'ned  the  claim  a^^ainst  Universal  to  him.     (Api)ellee's 
witness  admitted   that   the  hank   was  ohlij^ated   to  assign 
the  claim  to   Mandl    |I\.   pj).   354-6)    who  was  entitled  to 
receive  it.      |  H- .1>    »^"11)      Api)ellee  made  no  attempt  by 
cross-examination,  or  otherwise,  to  dis])rove  this  assigji- 
ment.  nor  to  incjuire  into  the  mechanics  or   formality  by 
which  it  was  made.     I^imilar  evidence,  to  which  identical 
objections  were  overruled,  has  been  ui)held  {Bank  of  Itaiy 
7'.  Bcttcncourt.  214  Cal.  571.  575-6  (7  Pac.  (2d)   174)) 
and  judj^nient  has  been  rever.sed  for  failure  to  j^ive  effect 
to  like  evidence.     ( Brmcii  z\  Patella,  24  Cal.  App.   (2d) 
362.  363  (75  Pac.  (2d)  119).)     Any  error  or  uncertainty 
as  to  date  of  said  assifjnment  is  immaterial.     The  fact  of 
assignment,  and  not  the  date  thereof,  (lovcrns.     {Binford 
V.  Boyd.  178  Cal.  458.  464   (174  Pac.  56).)     This  evi- 
dence is  i)articularly  sufficient  since  appellee  is  fully  pro- 
tected, both  under  (iernuin  and  American  law.   from  fur- 
ther claim  hy  or  liability  to  the  Bank.    The  "notice"  from 
the  Inink   |  PI.  Ex.  11,  R.  j)]).  295-7]  under  (ierman  law. 
Sec.  409  |R.  p.  439;  al.so  Golm's  testimony.   R.  pp.  349, 
428]   completely  protects  the  api)ellee   from   "double"  lia- 
bility, anfl  under  .AnuTican  law.  it  constitutes  an  "e(|uit- 
able  assignment   which   affords   the  same   full   protection. 
The  aj)pellee's  rights  are  therefore  governed  by  the   fol- 
lowing rule   stated   in   Bartlett   listate  Co.  i'.    Braser.    11 
Cal.  App.  373,  376  (  105  Pac    130) :    ".     .     .  appellant  is 
fully  protected  from  further  litigation  or  liability  in  con- 
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nection  with  any  claim  of  the  bank  on  the  paper,  and  this 
should  be  the  full  measure  of  his  right  to  enforce  proof 
of  assignment,  or  to  question  v'ts  validity."  (Italics  ours.) 
(See  also  Op.  Br.  pp.  67.  84.)  It  is  also  significant  that 
prior  to  suit  appellee  denied  liability  solely  on  other 
grounds.  |  PI.  Ex.  13.  R.  pp.  520-22;  Deft.  Ex.  B,  R.  p. 
308.] 

Neither  was  it  necessary  to  produce  the  original  assign- 
ment. No  objection  was  interposed  on  that  ground,  nor 
was  that  the  basis  of  the  Court's  decision.  Besides,  its 
whereabouts  was  unknown.  [R.  p.  264.]  Wherever  it 
was.  it  is  clear  from  the  testimony  [R.  p.  262]  that  it  was 
outside  the  jurisdiction  of  the  Court.  Secondary  evidence 
therefore  was  proper.  (Mackroth  v.  Sladky,  27  Cal.  App. 
112,  119  (148  Pac.  978):  Zellerbach  v.  Allengberg,  99 
Cal.  57,  73  (33  Pac.  786) :  Gordon  z'.  Searing,  8  Cal.  49; 
Burton  v.  Driggs,  20  Wall.  125,  134,  22  L.  Ed.  299,  302: 
20  Am.  Jur.  386,  par.  434.) 

Appellee  relies  solely  upon  the  trial  court's  opinion  to 
sustain  its  contention.  Obviously  no  other  supporting 
authority  can  be  found.  Point  VII  of  the  Opening  Brief 
(pp.  74-84)  has  demonstrated  said  opinion  to  be  so  clearly 
erroneous  that  further  discussion  would  be  but  repetition. 
Clearly  Mandl's  rights  could  not  be  restricted  solely  to  an 
"assignment  by  operation  of  law"  under  the  issues  tried 
and  the  eiSidence  presented  in  this  case.  The  trial  court 
was  dut}'  bound  to  determine  upon  the  merits  all  issues 
presented,  including  the  one  of  actual  assignment.  (Op. 
Br.  pp.  78-9.) 

Appellee  also  incorrectly  has  stated  the  record  herein. 
There  is  testimony  herein  (independent  of  the  recitals) 
that  Mandl  paid  the  debt  to  the  Bank  [R.  pp.  262-3.  270, 
281,  290-1]:  that  there  was  a  loan  to  Mayfilm  |R.  pp. 
273-4,   279-80,,   288]  :   that   Joe   May   assigned   the   judg- 
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ment  to  the  Bank  |  R.  pp.  482.  280-1.  2S<)|  ;  and  that  Fritz 
Maiull  rtccivfd  an  assig^niiient.  |R.  i)p.  263-4,  270.  | 
Inirthcr.  despite  appellee's  unsupported  claim,  the  recitals 
of  llie  IhThmtory  suit  arc  d'idcnic  in  this  case,  and  must 
l)e  so  c«»n.sidered.  (Perkins  ?•.  neiu/net.  siif^ra:  I'age  v. 
Ganrr,  supra:  Siiiinions  r.  Tlireslioiir,  supra:  Estate  of 
Huusickcr,  supra.) 

.\l)|K'li(.r  relies  upon  (a)  ojjinion  evidence  and  (b)  a 
claim  that  no  I)i\  isenstelle  permit  was  obtained  to  sus- 
tain its  contention  that  there  was  no  assij^nment  by  oi)era- 
tion  (tf  law.  Neither  position  is  sound.  .\p|)ellee  at- 
tempted to  offset  the  iK'ritteu  Gernuiu  la"a'  (  Sec.  774.  where 
a  j4:uarantor  satisfies  the  creditor  the  latter's  claim  is 
transferred  to  the  former  |  R.  p.  2501.  'i^^l  Section  401. 
that  with  the  claim  so  transferred  any  security  j^riven  and 
the  ri<ihts  appertaining  thereto  are  likewise  transferred 
|R.  p.  251])  witli  opinion  testimony  to  the  elTect  that  an 
actual  assij^nment  was  required  to  vest  title  in  Mandl. 
(There  was  an  actual  assij^nment.)  The  entire  e\idence 
on  that  subject,  and  the  fallacy  of  appellee's  contention, 
is  fully  treated  in  the  Opening:  I'rief  (pj).  25-32.  57-61) 
and  need  not  be  repeated.  The  testimony  quoted  by  ap- 
pellee (  i)r.  pp.  27-29),  as  well  as  that  iuiuiediately  fol- 
loiciuff  |R.  |>i).  355-6]  di.scloses  that:  ".  .  .  the  Hank 
was  under  oblij^ation  to  assij^n  this  claim,  after  the  liank 
was  .satisfied,  to  Mandl  who  i>aid  ."  and.  that  the 

witness'  opinion  to  the  effect  that  an  actual  assij^nment 
was  required,  was  based  upon  an  inapplicable  case,  which 
itself  doi's  not  support  the  witness'  construction  thereof. 
(See  Op.  r»r.  i>i).  27-30.)  The  evidence  herein  further 
revealed  that  in  bankinjj^  transactions,  by  virtue  of  "com- 
mercial usai.;:es  and  custom" — tho.se  very  usages  and  cus- 
toms whicli  ;ip|)ellee's  case.  The  Asiatic  Prince,  stated 
must  he  considered  in  const ruin(/  forei(/u  law — an  actual 
assignment   wa>  not   re(|uired.  but   that   the  claim  and   the 
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security  passed  from  the  Bank  by  operation  of  laze  to  the 
party  entitled  thereto.  [R.  pp.  443,  493-4,  532-3.]  This 
was  never  denied.  Therefore  appellee's  opinions,  based 
upon  an  inapplicable  case,  and  giving  no  consideration  to 
"commercial  usages  and  custom"  is  ivithout  value  as  evi- 
dence. (Barnett  r.  AtcJiison  Ry.,  supra:  Estate  of  Pur  cell, 
supra;  San  Diego  Land  Co.  7'.  Neale.  supra.) 

The  record  herein  further  discloses  that  the  Divisen- 
stelle  permit  ivas  obtained.  Dr.  Lenk  so  testified  in  his 
deposition  as  follows:  "O.  Did  you,  on  behalf  of  your 
bank,  obtain  a  promise  from  the  Foreig"n  Exchange  Con- 
trol Office  in  Berlin  for  the  transfer  and  assignment  of 
the  judgment  obtained  by  May  Film  A.  G.  against  Uni- 
versal Pictures?     ...     A.     I  did.''     [Rep.  p.  383.] 

Upon  cross-examination  further  inquiry  was  made,  and 
explanation  given  concerning  the  permit,  and  the  details 
thereof.  [R.  pp.  284-5.]  The  testimony  also  disclosed 
that  the  original  was  in  the  archives  of  the  Bank  in  Ger- 
many, and  outside  the  jurisdiction  of  the  court.  [R.  p. 
284.]  The  evidence  therefore  was  proper  and  sufficient. 
(Mackrotli  v.  Sladky,  supra;  Zellerbach  v.  Allengberg, 
supra;  Gordon  •?'.  Searing,  supra;  Burton  v.  Driggs, 
supra;  20  Am.  Jur.  386.) 

Further,  appellee's  counsel  stated  that  he  had,  but  re- 
fused to  stipulate  that  it  was,  a  copy  of  the  permit,  to- 
gether with  its  translation.  It  therefore  could  not  be 
used.  1 R.  pp.  286,  539-40.]  Under  such  circumstances 
Sec.  1963,  subd.  5,  of  the  Gal.  C.  C.  P.  is  most  applicable. 

Besides,  both  Dr.  Golm  [R.  p.  364]  and  Dr.  Gebhardt 
[R.  pp.  540-1]  testified  that  if  permission  was  obtained 
to  apply  a  French  franc  account  to  the  payment  of  a  debt, 
that  no  fnrtlier  permission  was  necessary  to  assign  or 
transfer  the  judgment  to  a  national  of  another  country. 
The  one  permit  was  sufficient. 
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Tlu*  evidence  (Hscl<»>es  thai  Mandl'.s  French  hanc  ac- 
count at  the  Hank  was  used  in  i>aynient  of  his  ^larantec 
[R.  pp.  262.  2H\]  :  that  the  hank  helonp^ed  to  the  Divisen 
Bank  and  was  under  strict  j^'overnniental  control.  |H.  p. 
501.1  Therefore,  even  if  the  record  fails  to  disclose 
(which  it  does  not)  that  the  Divisenstclle  permit  liad  been 
<»l)tained.  apiK-llee  does  not  benefit  tliereby.  for  then  the 
followinj;^  |>re.Munptions  of  Sec.  1963.  Cal.  C.  C.  P..  zvould 
apf^ly.  and  supply  the  necessary  Ci'idencc,  i.  c..  "that  the 
law  has  been  obeyed"  (subd.  33);  "that  official  duty  has 
been  rej^nilarly  iK-rfornied"  (subd.  15);  "that  private 
tran.sactions  ha\e  been  fair  and  regular"  (subd.  19); 
"that  the  ordinary  course  of  business  has  been  followed" 
( subd.  20) :  "that  a  iktsou  is  innocent  of  crime  or  wron^" 
(.subd.  1  ).  In  //.  /).  Haley  &  Co.  r.  McVay.  70  Cal. 
.\pp.  43«^.  440  (233  Pac.  409).  it  was  urjjed  that  because 
there  wa^  no  proof  that  plaintiff,  a  foreign  cori)oration. 
had  (|ualil"K-d  to  do  business  in  California,  that  the  con- 
tract sued  upon  was  void.  The  Court  held  that  the  pre- 
sumption, "that  thf  law  lias  been  obeyed."  supplied  the 
necessary  evidence,  and  the  validity  of  the  contract  was 
ujiheld.  .\l.so,  to  the  same  e fleet :  /;;  re  Sterling.  96  F. 
{2(\)  616;  A'.  /..  R.  H.  7'.  Sterliufi.  109  F.  (2d)  194.  205; 
Miller  V.  Soloman.  100  Cal.  .\pp.  756.  762  (279  Pac. 
660);  Bor<ies  r.  Pac.  Greyhonud.  10  Cal.  Api>.  {2c\)  450. 
45.^  (51  Pac.  (2d)  1146);  Brill  r-.  Brill  3S  Cal.  App. 
(2(\)  741    M02  Pac.   (2(\)  534). 

It  is  also  well  established  that  the  (juestions  of  presump- 
ti<^ns  are  ^-^overned  by  the  laie  of  the  forum.  i.Sayles  ••. 
Peters.  11  Cal.  App.  (2d)  401,  407  (54  Pac.  (2(\)  94); 
7S  .\.  1..  K.  SS4;  Restatement— Conflict  of  f.aws.  710, 
par.  ?^)?:  11  .//;/.  Jur.  522.)  The  foregoing  presump- 
tions are  therefor  all  applicable  herein.  For  the  fore- 
going reasons  it  follows  that  appellee's  'nivi>enstelle 
argument"  i--  without  merit. 


—19— 

Appellee's  contentions  as  to  "equitable  assignment"  like- 
wise are  untenable.  The  amended  complaint  sufficiently 
tendered  that  issue.  Paragraph  V  [R.  p.  7]  states: 
".  .  .  That  notice  of  payments  .  .  .  together  zmth 
the  assigiuuent  (the  "notice"  involved)  .  .  was  given 
defendant  .  .  ."  In  California  it  is  not  necessary  to 
allege  the  facts  concerning  an  equitable  assignment  in 
order  to  raise  that  issue.  (Puterbaugh  v.  McCray,  25 
Cal.  App.  469,  472  (144  Pac.  149);  3  Cal  Jur.  302.) 
Besides,  the  issue  of  equitable  assignment  was  actually 
tried  during  the  course  of  the  trial,  so  whether  that  issue 
was  within  the  pleadings  was  immaterial.  (Rule  15b, 
Fed.  Rules.  Civ.  Proc.)  The  Court  should  have  deter- 
mined that  issue  upon  the  merits.     (Op.  Br.  pp.  77-78.) 

Appellee's  contention  that  German  law  governs  the 
interpretation  of  the  ''notice"  as  an  assignment  is  both 
legally  and  factually  incorrect.  Contrary  to  appellee's 
statement  (Br.  p.  31)  this  assignment  was  made  by  a 
German  assignor  to  an  Atistrian  citizen  (before  the 
Anschluss)  [R.  pp.  272,  296,  361],  as  assignee,  and  trans- 
ferred a  German  judgment  out  of  Germany  with  the  per- 
mission of  the  Divisenstelle  to  make  such  transfer,  to  a 
national  of  another  country,  residing  outside  of  Germany. 
It  involved  the  obligation  of  an  American  debtor,  residing 
in  New  York,  the  place  where  the  "notice"  was  delivered 
and  received;  where  payment  on  behalf  of  the  Austrian 
was  demanded,  and  where  payment  was  to  be  made.  The 
''notice"  expressly  directed  the  American  debtor  to  pay 
the  Austrian  assignee,  and  not  to  pay  the  German  as- 
signor. Under  such  circumstances,  how  can  it  be  said 
that  the  judgment  was  to  be  paid  in  Germany,  and  that 
German  law  governed  Mandl's  right  to  receive  the  money. 
If  so,  why  all  the  argument  about  the  necessary  for  the 
Divisenstelle  permit?  Its  very  purpose  was  to  permit 
payment  to  be  made  outside  of  Germany  to  a  person,  not 
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a  Cicniuiii  national,  ll  hcconics  ohvi(~>us  that  the  ctTect  of 
the  "notice''  as  an  assigiiment  must  be  ji^overned  by 
American  law.  This  is  particularly  true  when  we  con- 
sider that  it  is  the  established  rule  that  a  debt,  tor  the 
purpose  of  collection,  is  always  ambulatory,  and  accom- 
panies tlie  person  of  the  debtor.  (11  ./;//.  Jur.  381.) 
Either  California  or  New  York  law  ajjplies  in  determin- 
\ng  the  lej2fal  effect  of  the  "notice"  as  an  assip^nment.  In 
both  places  it  is  tlic  law  that  said  "notice"  was  an  equit- 
able assij^nment  and  constituted  Mandl  the  le^al  owner  of 
the  judpfment.  The<e  rules  and  the  applicable  authorities 
are  fully  set  forth  in  the  Openin<,'^  IVief  ( pp.  63-67.  82- 
84). 

Thrre  is  no  merit  to  the  claim  that  api>ellants'  motion 
for  new  trial  was  properly  denied,  because  Dr.  Lenk  in 
his  affidavit  stated  from  memory  the  contents  of  the  writ- 
ten assijnfnment  from  the  Bank  to  Mandl,  without  a  show- 
inj;  that  the  original  itself  had  been  lost,  destroyed  or 
unavailable.  The  co])y  of  which  Dr.  Lenk  spoke  was  in 
Germanx .  oittsidc  the  jurisdiction  of  the  Court,  and  un- 
available. The  original  had  been  sent  to  Mandl  in  X'ienna, 
wh(^  had  testified  that  he  did  no{  know  where  it  was.  but 
l)robably  in  X'ienna  among  his  papers.  .Mr.  I  lirschfeld's 
affidavit  showed  that  Mandl  was  forced  to  leave  Austria. 
I R.  p.  63.]  Since  both  the  original  and  copy  of  said 
assignment  were  outside  the  jurisdiction  of  the  Court, 
the  assignment  was  within  the  rule  of  "l(\st  documents." 
and  sec(»ndary  evidence  of  its  contents  was  admissible 
without  further  foundation.  {Mackroth  i'.  Slatiky,  supra: 
Zcllerbacli  :•.  .Ulciighcry,  supra:  Gordon  t*.  Scariin;,  supra; 
Burton  i\  Drigys;  20  A)n.  Jur.  386.; 
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Appellee's  further  contention  that  due  diligence  was 
not  used  is  without  merit.  Mr.  Hirschfeld's  affidavit  fur- 
ther discloses  the  various  difficulties  encountered  in  this 
suit;  that  the  depositions  of  Mandl  and  Dr.  Lenk  actually 
were  not  received  until  the  date  of  trial  and  that  their 
contents  were  unknown  until  trial;  that  Mandl's  where- 
abouts were  on  most  occasions  unknown  and  that  Dr. 
Lenk's  presence  in  America  was  only  discovered  shortly 
before  trial.  The  denial  of  the  motion  was  erroneous, 
and  Finding  VII  is  unsupported  by  and  contrary  to  the 
evidence. 

V. 

The  Material  ^'Findings"  Are  Conclusions  of  Law. 

Appellants'  contention  cannot  be  summarily  dismissed 
as  appellee  seeks  to  do.  The  "findings"  herein  assailed — 
portions  of  III  (Op.  Br.  p.  14),  and  IV  (Op.  Br.  p.  21) 
and  all  of  V  [R.  p.  37],  and  VII  |  R.  p.  38]— are  clearly 
conclusions  of  law.  They  cannot  be  upheld  as  "ultimate 
facts."  These  "findings"  purport  to  give  the  legal  effect 
of  the  German  law.  but  do  not  state  zvhat  that  German 
law  is.  Such  findings  of  foreign  law  are  clearly  insuf- 
ficient. Cases  dealing  with  the  insufficiency  of  pleadings 
which  give  the  legal  efifect  of,  but  do  not  state  what  the 
foreign  law  is,  have  been  before  the  courts  repeatedly. 
The  courts  have  consistently  held  that  such  pleadings  are 
only  coiiciiisioiis  of  lazv  and  not  statements  of  fact.  These 
authorities  are  especially  pertinent  herein,  because  the 
sufficiency  of  a  finding  and  the  sufficiency  of  a  pleading 
are  goz'crned  by  the  same  rules .  (Carpenter  v.  Froloff, 
30  Cal.  App.   (2d)  400,  407  (86  Pac.   (2d)  691)  states: 
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"TIh'  Niirticicncv  of  the  lindinj^^s  of  fact  tn  support  a  judge- 
ment is  tested  by  the  same  rules  that  are  applied  to  test 
sufticiency  of  a  pleadinjj^  to  state  a  cause  of  action."  Also. 
Clarke  7'.  Staiuhiril  .ice.  Ins.  Co..  43  C'al.  App.  (2(\)  563. 
570  (ill  Pac.  (2(\)  ^^^)  :  C  <»/n//y  of  Sail  Louis  Obispo  v. 
Gayc.  139  Cal.  39X.  40;  {7^  I'ac.  174);  24  Cal.  Jur.  969. 

//  is  not  sufficient  in  a  pleading  to  merely  state  the  effect 
of  the  Ia7\.'s  of  a  foreiijn  country,  hut  such  la^es  must  be 
pleaded  as  facts  arc  pleaded,  and  tnust  state  lehat  the  laivs 
are.  and  not  lehat  the  effect  of  sucJi  lazes  nuiy  he,  or  what 
the  rights  of  the  parlies  are  under  them. 

In  Grand  Lodge  etc.  ::  Clark,  189  Ind.  373  {  \27  X.  E. 
280)  I  see  .\pp.  p.  2|.  the  et'fect.  hut  not  the  Ohio  law 
itself  was  ])leaded.  In  holding:  such  pleadinp^  insufficient, 
the  Court  said:  '7/t'  does  not  state  what  the  lazes  are, 
hut  he  states  7ehat  is  the  effect  of  those  laics. 

It  is  not  sufficient  in  a  pleading  to  state  the  effect  of  the 
lazes  of  a  sister  state  hut  such  lazes  must  he  pleaded  as 
facts  arc  pleaded,  and  tnust  state  zehat  the  lazes  are  and 
not  zehat  the  effect  of  them  inay  he."     (  Italics  ours.  ) 

In  McPougald  z:  Rutherford,  30  Ala.  253,  257  [see 
.\pp.  !>.  2|.  it  was  alleged  that  hy  the  laws  of  (ieorgia. 
McDouj^aid  hecanie  liable  to  pay  the  money  set  forth  in 
the  note.  Demurrer  was  overruled.  Reversing  the  judg- 
ment, the  Court  stated:  "7'he  declaration  does  not  state 
zehat  the  laze  of  Georgia  is  or  zeas,  hut  states  a  coiwlusion 
as  to  the  effect  of  that  laze  and  as  to  the  rights  ami  liabili- 
ties of  the  parties  under  the  laze." 

In  Rothschild  r.  h'io  Grande  II'.  A' v.  Co.,  59  liun.  454 
(13  N.  ^'.  Supp.  361)    [see  ApiJ.  p.  3J.  the  Court  states: 
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"The  dcinitrrcr  is  upon  the  grounds  that  the  laws  of 
Colorado  and  Utah  are  faets  whieh  must  be  pleaded  and 
that  the  bare  allegations  that  under  these  laws  the  liahili- 
ties  of  consolidated  companies  became  attached  to  defend- 
ant and  enfordible  against  it^  is  insufficient  to  constitute 
a  cause  of  action.  We  think  the  demurrer  ivas  zvell 
founded.  The  allegation  is  not  a  statement  of  fact,  but 
of  a  legal  conclusion  from  itndisdosed  facts.  .  .  .  The 
law  of  a  foreign  state  is  a  fact  to  be  alleged  and  proved 
like  any  other  facts."     (Italics  ours.) 

]n  Kinnier  z'.  Kinnier,  45  N.  Y.  535  [see  App.  p.  4J, 
it  was  alleg-ed  that  according  to  the  laws  of  Illinois  and 
the  practice  of  the  Court,  and  in  consequence  thereof, 
the  Court  could  not  entertain  jurisdiction  of  the  case. 
Also,  that  the  judgment  was  void  in  Illinois.  The  Court 
stated:  "These  are  statements  of  law,  not  of  fact,  and 
the  sufficiency  of  the  pleading  is  to  be  determined  by  facts 
stated  not  by  conclusions  of  law  averred.  In  Starback  v. 
Murrey  (5  Wend.  159)  Marcy,  J.,,  said:  'That  part  of 
the  plea  in  th\'s  case  ii*hicli  alleges  that  the  defendant  ivas 
not  bound  by  the  lazi'S,  or  in  auv  manner  subject  to  the 
jurisdiction  of  Massachusetts  is  a  statement  of  lazv  and 
not  of  fact.  .  .  .  It  is  a  question  of  lazv  zvhether  he 
ivas  bound  by  the  laws  of  Massachusetts  or  subject  to  the 
jurisdiction  of  its  courts."  "     (Italics  ours.) 

If  in  the  foregoing  cases  the  word  " findings"  were  sub- 
stituted for  "pleadings,"  we  would  have  the  exact  case  at 
bar.  The  following  cases  [see  excerpts  therefrom  in  the 
Appendix,  pp.  4-10]  are  to  the  same  effect:  Wilson  v. 
Clark,  11  Ind.  385;  Lomb  v.  Pioneer  Sav,  &  L.  Co.,  96 
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Ala.  4.^0.  434  (11  Sc  154):  Tciiiplr  7\  Brittaii.  11  Ky. 
L.  Rep.  4()7  (  12  S.  W.  306);  Gibson  r.  Chicago  R\\  Co., 
22?  M(..  173  (125  S.  W.  453):  luiiik  of  Commerce  v. 
Fiiqiui,  11  Mont.  2H?  (28  Pac.  291  ):  Jcnncss  i:  Simpson, 
SI  \'t.  IW  (69  All.  646):  Loicry  v.  Moore.  16  Wash. 
476.  479  (48  Pac.  2.^>^):  Siving  z:  Kari/as  Fiini.  Co.,  150 
Mo.  A])]).  574  (131  S.  W.  153):  Tcmplcton  v.  Sharp,  10 
Ky.  L.  Rep.  499  (9  .S.  W.  507):  Stockham  ?•.  Simmons, 
67  111.  Apj).  83:  Pcarcc  7'.  Rhazcn.  13  111.  App.  637.  640; 
Cubbcdgc  H.  c'r  Co.  v.  Xapicr.  62  Ala.  518. 

Applyinj:^  the  rule  of  the  foregoing  cases  to  the  "find- 
ings" in  (|uestion.  it  becomes  crystal  clear  that  they  can- 
n<^t  he  sustained  as  findings. 

That  portion  of  Findin,^-  111.  which  states  that  under 
German  law  the  judgment  was  and  it  at  all  times  re- 
mained the  i)roperty  of  ^layfilm  and  could  only  be  en- 
forced bv  it:  and  that  i)ortion  of  Finding  I\'.  which  states 
that  under  (ierman  law  the  Decree  did  not  bind  appellee, 
had  no  effect  uixm  the  rights  to  or  the  ownership  of  the 
iudgment.  that  it  was  not  evidence  herein;  and  Finding  W 
which  states  that  under  the  German  law  Joe  May  never 
acf|uired  ownershij)  of  the  judgment  and  that  the  facts 
relied  ui)on  were  insufticient  to  have  the  effect  of  trans- 
ferring the  judgment  to  him:  and  landing  \'ll.  which 
states  that  under  German  law  none  of  the  transactions 
had  between  May.  the  Bank,  and  Mandl  had  the  effect 
of  transferring  the  judgment  to  Mandl.  and  that  the  facts 
relied  upon  were  insufficient  to  \e.st  title  in  Mandl  are, 
and  each  of  them  is.  naked  conclusions  of  laze.  As  find 
ings.  thc\    cannot   be   sustained;   as  conclusions,   they   are 
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not  supported  by  the  remaining*  findings  nor  by  the  law, 
and  the  judg-ment  based  thereon  cannot  be  upheld.  Be- 
sides, Findings  V  and  VII  are  so  vague,  uncertain  and 
indefinite,  and  draw  general  conclusions  from  unknown 
and  undefined  facts,  that  they  come  within  the  condemna- 
tion of  the  rule  stated  in  Polheim  v.  Carpenter,  42  Cal. 
375,  386-7  (quoted  in  Op.  Br.  p.  70). 

Appellee  admits  (Br.  p.  3>7}  that  the  statement  in  Find- 
ing IV  that  the  Decree  "was  not  evidence  against  defend- 
ants" is  a  question  of  law,  but  it  says  it  is  a  question  of 
German  law,  and  therefore  a  proper  finding.  Such  argu- 
ment is  untenable.  The  Decree,  as  evidence,  is  deter- 
mined by  the  lazv  of  the  forum,  not  German  law;  and 
while  proof  of  foreign  law  is  a  question  of  fact,  the  effeet 
of  that  law,  when  proved,  is  a  question  of  lazv.  {Cum- 
min gs  V.  O'Brien,  snpra;  Jenuess  z'.  Simpson,  supra.) 
The  findings  are  fatally  defective. 

VI. 
Reply  to  Appellee's  "Resume  of  Principles." 

a.  It  is  true  that  plaintiff  must  prove  the  fact  of  his 
assignment.  This  may  be  done  by  a  judgment  which 
determines  title  to  property,  ez'en  against  a  non-party 
debtor,  where  such  judgment  is  an  introductory  fact  to, 
the  foundation  of,  or  a  "muniment''  of  plaintiff's  title. 
(Chapman  v.  Moore,  151  Cal.  509.  516  (91  Pac.  324); 
and  authorities  cited  in  Op.  Br.  pp.  46-7.) 

If  the  debtor  asserts  that  title  is  still  in  the  uusuceess- 
ful  party  to  such  judgment,  the  debtor,  like  the  unsuccess- 
ful party,  is  conclusively  bound  by  said  judgment.  {Per- 
kins V.  Beiiguet,  supra;  also  Op.  Br.  p.  48.) 
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Where  tlic  debtor  i.s  protected  from  further  hlij^^ation 
or  Hability.  that  is  the  full  measure  of  his  ripfht  to  enforce 
proof  of  assignment.  «>r  question  its  validity.  {Hartlctt 
Estate  Co.  7'.  Frascr,  siif^ra:  Poriicr  t*.  Hcffncr.  IS  Cal. 
App.  (2d)  97.  101  (5S  Pac.  (2(1)  1308;  sec  also  Op.  Br. 
pp.  67.  84.) 

b.  A])i)ollee's  statement  is  incom])lcte.  The  true  rule 
i>  tiiat  a  linal  iudi^nient  of  a  foreip^i  country  having;  juris- 
diction to  i)ronounce  the  judgment  shall  have  the  same 
efTect  as  in  the  cnuntry  where  rendered,  ami  also  the  same 
effect  as  a  final  jiicicpncnf  rendered  in  Califonnia.  (Sec. 
1915.  C.  C.  P.:  Hlain  7:  Burye.  75  Cal.  App.  41S.  420.) 
Thus  the  law  of  (iermany  governed  as  to  the  eiTect  of 
the  Decree  upon  the  rights,  interests  and  conclusive  ad- 
judication between  the  parties  and  privies  thereto.  The 
law  of  California  governed  as  to  the  evidentiary  effect  of 
said  Decree.  {Sayles  7\  Peters,  supra:  also  0\).  Br.  p. 
4^).)  In  California  it  is  conclusixe  evidence  against  the 
appellee.      (Perkins  v.   Bencfnet,  supra.) 

c.  Where  an  assignment  is  made  in  (^ne  i)lace  to  be 
])erformed  in  another,  the  law  of  the  i)lace  of  performance 
will  control  in  determining  the  validity  of  the  assignment 
or  wliether  an  assignment  exists.  (See  citations  Op.  Br. 
p.  83.) 

The  efTect  of  an  assignment  is  to  be  determined  by  the 
law  (jf  the  f<»rum.  or  the  place  where  the  rights  claimed 
under  the  assignment  are  sought  to  be  as.serted.  (6  C.  J.  S. 
1138;  Block  Bros.  v.  Liverpool  &  London  etc.  Co.,  208 
Ala.  523.  94  So.  563:  .fos.  Di.von  Crucible  Co.  v.  Paul. 
167  Fed.  784.  786. 
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d.  We  admit  that  testimony  regarding  custom  and 
usage  is  permissible  in  aid  of  interpretation  of  foreign 
law.  That  is  all  ap])ellee's  cases  hold.  Appellant'  objec- 
tions went  to  the  opiiiiions  of  appellee's  witnesses  (not 
upon  custom  or  usage)  which  did  not  interpret,  but 
directly  contradicted  the  ivritten  lazv.  This  even  appellee 
authorities  do  not  permit. 

e.  Appellee  practically  concedes  that  the  trial  court 
erred  in  failing  to  give  effect  to  the  Decree.  It  seeks  to 
support  the  Court's  ruling  by  the  Court's  ozvn  opinion. 
No  other  authority  is  cited.  This  for  obvious  reasons. 
A  comparison  of  the  opinion  with  the  cases  of  Perkins  v. 
Bengnet,  supra;  Chapman  v.  Moore,  supra;  and  the 
authorities  cited  in  the  Opening  Brief  (pp.  46,  47,  48) 
quickly  and  conclusively  demonstrate  that  said  opinion  is 
clearly  erroneous. 

VII. 
Reply  to  Appellee's  Criticism  of  Appellants'   Brief. 

Much  ado  is  made  by  appellee  that  dots,  used  to  indi- 
cate an  omission,  inad\ertently  are  not  included  in  one  of 
appellants'  many  quotations.  Originally,  the  quotation 
included  them,  but  in  the  various  drafts  of  the  brief,  the 
dots,  some  how  became  deleted,  and  their  absence  re- 
mained undetected.  Most  certainly  it  was  not  appellants' 
intention  to  mislead  either  court  or  counsel.  We  sincerely 
believe  that  we  have  not  done  so. 

Appellee's  criticisms  of  certain  of  appellants'  authori- 
ties (Op.  Br.  p.  64)  are  without  merit.  In  the  Dixon  case 
the  precise  point  urged  by  defendant  therein    (being  the 
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>anic  as  iirj^ed  by  appellee  herein  in  respect  to  Mandl)  was 
that  plaintiff  was  not  the  owner  of  the  chose  in  action 
iilxMi  which  suit  was  brought,  and  that  the  assignment, 
nnder  which  he  claimed,  did  not  vest  the  title  thereto,  in 
plaintiff.  The  court  held  that  whether  the  assip:nment 
vested  title  in  plaintift".  as  to  authorize  the  suit  and  entitle 
him  to  judgment  must  be  determined  by  the  laiv  of  the 
forum.  In  the  Pritchard  v.  Xorfoii  case,  despite  appellee's 
statement,  the  law  iiltiinatcly  applied  therein,  was  the  law 
of  the  place  of  performance,  and  not  that  of  the  place 
where  the  assignment  was  made. 

Appellee,  in  its  brief,  like  in  the  trial  below,  simply  built 
up  "straw  men"  so  that  it  could  knock  them  down.  In 
reality,  despite  the  apparent  confusion,  which  appellee  cre- 
ated below,  and  seeks  to  maintain  in  its  brief,  aj^pellee's 
contentions  and  position,  are  unsound,  and  when  analyzed 
in  the  //'/////  of  the  ajiplicable  authorities,  clearly  are  un- 
tenable. 

Conclusion. 
In  conclusion,  we  respectfully  maintain  that  ap])ellants 
have  clearly  established  their  chain  of  title  to  the  judg- 
ment sued  upon,  and  are  entitled  to  recover  thereon.  We 
further  respectfully  contend  that  appellee  utterly  has  failed 
to  answer  or  refute,  by  .satisfactory  arj^fument.  or  by 
a))plicable  authority,  the  errors  daiiued.  and  the  authori- 
ties cited  by  appellants.  We  therefore  respectfully  sub- 
mit that  upon  the  p^rounds  and  for  the  rea.sons  stated, 
both  herein  and  in  the  Openincf  Rrief.  that  the  judrrment 
herein  be  reversed,  with  costs  to  appellants. 
ResjK'Ct fully  subiuitted. 

Ellis  I.  Hiksciifki-d. 
Samuel  W.   Blum. 

Attorneys  for  Appellants. 


APPENDIX. 


Portion  of  Kammergericht  Judgment  [R.  p.  120]. 

The  25th  Civil  Senate  of  the  District  Court  of  Ap- 
peal in  Berlin,  has.  upon  oral  hearing  of  July  8,  1932, 
in  the  presence  of  the  President  of  the  Senate.  Hueck- 
ing,  and  the  Counsellors  of  the  District  of  Appeal,  Kliene 
and  Voss,  have  ordered  adjudged  and  decreed:  Upon  ap- 
peals of  both  parties  the  judgment  rendered  on  March  4, 
1930,  in  the  17th  Chamber  of  Commercial  matters  of 
the  Superior  Court  I,  Berlin,  is  changed  as  follows: 

(1)  The  Defendant  is  ordered  upon  the  complaint  to 
pay  50,000.-R.M..  plus  2%  interest  over  and  above  Reichs- 
bank  discount  rate  from  July  1.  1926. 

Prayer  of  the  Complaint  for  additional  interest  is  de- 
nied. 

(2)  Upon  the  Cross-Complaint  it  is  adjudged  that 
the  Plaintiff  is  not  entitled  to  damages  in  excess  of  the 
50,000  R.M.,  with  interest  awarded  under  1)  under 
the  agreement  of  May  10,  1926. 

(3)  The  costs  of  the  law-suit  are  canceled  against 
each  other. 

(4)  Temporar}-  execution  may  issue  under  this  judg- 
ment, the  Defendant  being  permitted  to  prevent  execution 
of  judgment  by  putting  up  a  bond  in  the  amount  of  55,- 
000.00  R.  M. 
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Grand  Lodge,  etc.  r.  Clark,  189  Ind.  37.V  127  X.  \\. 
280: 

*'lt  will  1)0  (ibser\c(l  in  this  case  that  the  appellant  does 
not  state  whether  or  not  the  laws  of  Ohio  upon  which 
he  relies  were  statutory.  He  does  not  state  7>.'luit  the  laivs 
are.  hat  he  states  "chaf  in  his  opinuDi,  is  the  effect  of 
those  hu^'s.  It  is  not  snffieioil  in  a  ('leading  to  state  the 
effect  of  th,e  lazes  of  a  sister  state  hut  such  laws  must  be 
pleaded  as  facts  are  pleaded.  a)id  tnust  state  zvliat  the 
laii's  are  and  not  ichat  the  effect  of  them  may  be." 
( Italics  ours.) 


McDougald  r.  Rutherford.  .SO  Ala.  2?.^,  at  257: 

"The  declaration  after  settinj^  out  the  execution  of  the 
note,  and  its  endorsement  by  the  defendants'  intestate  at 
Columbus.  Georgia,  averred  that  'by  the  laws  of  the  State 
of  GeorjT^ia  where  said  endorsement  was  made,  the  said 
Daniel  McDougald  became  liable  to  pay  .said  sum  of 
money  in  said  note  specified,  to  .said  plaintiff;  and  being 
so  liable."  etc.  A  demurrer  to  the  declaration  wa>  inter- 
posed, but  overruled  by  the  court. 

If  then  the  declaration  be  gofxl  it  must  be 
made  so  by  the  pleading  of  the  Georgia  law.  It  is  indis- 
pensable to  the  maintenance  o\  the  declaration  that  the 
averment  of  the  Georgia  law  should  show  that  the  facts 
set  forth  imix).se  a  legal  liability  upon  the  defendant  ac- 
cording to  that  law.  The  declaration  docs  not  state  iK'hat 
the  laze  of  Georgia  is  or  Zi.'as,  but  states  a  conclusion  as  to 
the  effect  of  that  laze  and  as  to  the  rights  and  liabilities 
of  the  parties  under  that  lazi'.  .  .  .  The  demurrer  to 
the  declaration  ought  to  have  been  sustained  and  the  court 
erred  in  overruling  it."'     (Italics  ours.j 
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Rochschild  v.  Rio  Grande  Western  Raikvay  Co.,  13 
N.  Y.  S.  361,  59  Hun.  594: 

"The  only  allegation  in  the  complaint  from  which  this 
legal  liability  can  be  inferred  is  in  these  words:  'Thereby, 
and  under  the  laws  of  the  State  of  Colorado  and  of  the 
Territory  of  Utah  aforesaid,  all  the  debts,  liabilities,  and 
duties  of  said  consolidating  companies  and  corporations, 
respectively,  thereupon  attached  to  said  new  corporation, 
the  defendant  herein,  and  became  enforcible  against  it  to 
the  same  extent  as  if  said  debts,  liabilities,  and  duties 
had  been  incurred  or  contracted  by  it.'  The  demurrer  is 
upon  the  grounds  that  the  lazvs  of  Colorado  and  Utah 
arc  facts  zvhich  miust  be  pleaded  and  that  the  bare  allega- 
tions that  under  these  lazvs  the  liabilities  of  consolidated 
companies  became  attached  to  defendant  and  enforcible 
aga/inst  it,  is  insufficient  to  constitute  a  cause  of  action. 
We  think  the  dem.urrer  Zi'as  vuell  founded.  The  allegation 
is  not  a  statement  of  fact,  but  of  a  legal  conclusion  from 
undisclosed  facts.  It  is  in  effect  saying  that  under  for- 
eign laws  of  which  we  know  nothing  one  person  has  be- 
come liable  for  another's  personal  debts  and  it  differs 
in  no  substantial  particular  from  an  allegation, — which  has 
always  been  treated  as  a  mere  conclusion — that  the  de- 
fendant is  indebted  to  the  plaintiff".  It  is  clear  that  the 
foreign  law  should  have  been  pleaded.  The  law  of  a  for- 
eign state  is  a  fad  to  be  alleged  and  proved  like  any 
other  fact.  It  is  not  necessary  to  plead  the  evidence  of 
the  fact,  whether  such  evidence  be  embodied  in  the  stat- 
utes of  a  foreign  state  or  in  the  decision  of  its  courts. 
But  the  fact  that  a  given  proposition  is  the  law  must  be 
stated,  if  such  fact  is  essential  to  a  recovery.  Judgment 
reversed."     (Italics  ours.) 


Kinnicr  7\    Kiimicr,    15    X.    N.    535: 

"ll  is  iriic  that  the-  complaint  stales  that  an  answer 
not  rt'i)lic(l  tc>  is  taken  as  trnc  accordinj^  to  tlic  laws  of 
ihc  State  of  Illinois  and  the  i)raclicc'  of  the  court  and  *in 
consequence  thereof,  the  said  court  could  not  entertain 
jurisdiction  of  said  case.'  It  is  also  allej^ed  in  j^eneral 
terms  that  the  judj^nient  was  \<ii<l  in  tlie  State  ot  Illinois. 
These  lire  Stat  emeu  Is  of  laie.  not  of  faet.  uinl  the  suf- 
fieiency  of  the  pleadiiuj  is  to  he  determined  by  facts  stated 
not  hy  einielnsions  of  Uiie  a7'erred.  In  Starhuck  \.  Mur- 
rey (5  Wend.  159)  Marcy.  I.  said:  'That  part  of  the 
plea  in  this  ease  whieh  alUu/es  that  the  defendant  zi>as 
not  bound  hy  the  laws,  or  in  any  manner  subject  to  the 
jurisdietion  of  Massachusetts  is  a  statement  of  law,  and 
not  of  faet  .  .  .  it  is  a  question  of  law  whether  he  zvas 
bound  by  llie  laws  of  Mas.sachusetts  or  subject  to  the 
jurisdiction  of  its  courts.'"     (Italics  ours.) 


Malison  V.  Clark,  11   Ind.  385: 

".  and    the    complaint    contained    tlie    following^ 

clause:  'By  the  law  of  Michigan  in  force  at  the  date 
of  the  note  and  from  thence  hitherto  the  said  Clark,  or 
his  endor.see.  can  alone  maintain  the  action     .     .     ." 

*"'rhe  clause  (juoted  from  the  complaint  amounts  to  noth- 
niy.  It  is  a  mere  assumption  !>y  the  pleader  of  a  Icf/al 
proposition  zvithout  the  ai'erment  of  any  faets  for  the 
proposition  to  rest  upon.  Pleadinys  should  state  facts, 
not  legal  propositions."     (Italics  ours.) 
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Stockman  ?-.  Si'iiuuoiis,  67  Til.  App.  83: 

"The  plaintifif  in  error  pleaded  that  the  note  was  exe- 
cuted and  delivered  in  Indiana :  that  the  plaintiff  in  error 
was  only  surety  tor  Adell  as  the  defendant  in  error  knew 
at  the  time  and  that  by  the  laws  of  the  State  of  Indiana 
and  by  force  of  the  statutes  of  Indiana  in  such  cases  made 
and  provided;  ...  the  property  of  a  surety  upon  a 
note  or  contract  cannot  be  held  liable  for  the  debt  until 
after  the  property  of  his  principal  shall  have  been  ex- 
hausted by  legal  process  .  .  .  the  plea  does  not  state 
facts  but  inferences."  1  Ch.  PI.  196  Ed.  1828:  "What 
can  or  cannot  be  done  by  statutes  of  another  state  is  a 
conclusion  from  the  terms  of  the  statute,  and  to  claim  any 
rights  under  such  statute  it  must  be  set  out  ...  A 
demurrer  was  rightfully  sustained  to  the  plea." 


Pearce  v.  Rliawii,  13  111.  App.  6?)7,  at  640: 

"The  first  allusions  to  the  laws  of  Pennsylvania  is  the 
mere  conclusion  of  the  pleader  that  the  appointment  of 
the  appellee  as  trustee  was  in  accordance  with  the  stat- 
utes of  that  State,  but  the  statutes  themselves  are  not 
set  out.  nor  is  anything  shown  from  which  it  can  be 
determined  whether  that  conclusion  is  in  accordance  with 
the  facts  or  otherwise.  The  second  allusion  to  the  Penn- 
sylvania law  is  also  a  mere  conclusion  of  the  pleader  that, 
according  to  the  laws  of  that  State,  that  is  by  force  and 
operation  of  those  laws,  the  estate  of  John  Landenberger 
became  vested  in  said  trustees.  What  those  laws  them- 
selves are,  is  not  shown,  nor  is  anything  averred  from 
which  we  are  able  to  determine  whether  they  have,  or 
can  have  the  force  and  operation  thus  attributed  to  them. 
It  follows  that  the  demurrer  to  the  interpleader  should 
have  been  sustained  and  for  error  in  overruling  it  the 
judgment  will  be  reversed  and  the  case  remanded." 


Lonib  7:  Pioneer  Sin:  <^r  L.  C.*..  ^^6  Ala.  430.  434  (  11 
So.   154): 

■■It>  lanj^iia.nc  is.  (\»nii)lainani  avers  that,  accordinji:  to 
the  laws  of  Minnc.s«)ta.  in  force  at  the  time  of  said  con- 
tract and  iioic.  it  was  ])r()vi(k'd  that  an\-  preniiiini  taken 
for  loans  made  by  the  as.sociation  such  as  ctmiplainant 
was,  should  not  be  considered  or  treated  as  interest,  nor 
render  such  association  amenable  to  the  laws  relating 
to  usury.  This,  as  a  pleadinj.^-  of  a  foreign  statute,  is 
wliolly  insufficient  under  the  authorities  we  have  cited. 
It  is  insufficient  for  another  reason.  //  simply  aicrs  the 
effect  of  the  A/Ti'  on  'premiums  taken,'  and  contains  no 
statement  what  the  f^roi'isions  of  the  law  of  Minnesota 
are  as  to  premiums  or  interest  promised  to  be  paid." 
( Italics  ours. ) 


Cnbbedye.  H.  &  Co.  7:  Xaf'icr^  02  Ala.  5\^: 

"A  jjeneral  averment  of  the  existence  of  the  statute, 
and  that  it  confer.'-  the  riirht  is  not  sufficient.  It  is  a  state- 
ment of  the  pleader  rather  tlian  a  statement  of  facts." 

"if  ilie  Usury  consi.sts  in  the  violation  of  the  law  of 
a  state  other  than  that  in  which  the  enforcement  of  the 
contract  is  soug'ht.  the  law  is  matter  of  fact,  which  must 
be  pleaded  with  the  certainty  that  any  extrinsic  fact  must 
be  pleaded  which  is  essential  to  a  ri<;^ht  of  action,  or  to 
constitute  a  defense.  The  pleader  may  be  well  satisfied 
of  his  construction  of  the  foreign  law,  and  may  assert 
it  as  the  law  itself:  that  is  not  his  province.  The  law 
must  be  substantially  stated:  and  the  facts  must  be  a\ erred 
nhich  are  supix)sed  to  constitute  its  violati(jn.  Then,  the 
court  can  determine  whether  the  fact.s — the  foreign  law, 
which  is  but  a  I  act — and  the  transaction  supposed  to 
olfend  it.  conii)el  a  rejuidiation  of  the  contract." 
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Gibson  v.  Chicago  G.  IV.  Ry.  Co.,  225  Mo.  473,  125 
S.  W.  453: 

"Plaintiff  states  that  under  and  by  virtue  of  Sections 
3313  and  3443  of  the  Code  of  Iowa,  actions  for  dam- 
ages for  the  death  of  ^Tartin  M.  Welch,  survived  to  plain- 
tiff, as  administrator,  and  under  and  by  virtue  of  said 
sections,  plaintiff  is  authorized  and  empowered  to  sue  and 
recover  damages  caused  by  the  death  of  Martin  M.  Welch 
against  defendant  on  account  of  the  carelessness  and  negli- 
gence of  defendant  which  resulted  in  the  death  of  Martin 
M.  Welch  as  hereinafter  alleged: 

"The  allegations  are  in  no  sense  statements  of  fact 
but  are  clearly  conclusions  of  law  drazmi  by  the  pleader. 
It  is  elementary  that  where  a  foreign  statute  or  the  stat- 
ute of  another  state,  is  relied  upon  as  giving,  conferring 
or  constituting  a  question  of  action,  it  must  be  substan- 
tially stated  with  such  distinctness  that  the  court  may 
judge  its  effect.  Not  only  must  the  law  in  such  case  be 
pleaded  but  the  fact  which  constitutes  its  •  violation  must 
also  be  pleaded." 


Phinncy  v.  Phinney,  17  How.  Pr.  Rep.  197  (199): 
"He  died  in  x\pril  1852,  where  not  stated,  leaving  a 
vvidov\'  and  two  sons  and  two  daughters,  who  by  his  death 
it  is  said,  under  the  laws  of  Spain  and  the  provisions  of 
the  will  of  the  deceased,  without  saying  there  were  any 
such  laws  or  will,  or  what  were  their  contents  became 
'seized  and  possessed'  of  the  whole  estate,  real  and  per- 
sonal, and  entitled  to  and  interest  in  the  same 
This  kind  of  statement  involves  a  mere  conclusion  or 
inference  in  zvhich  the  plaintiffs,  it  zvill  be  readily  seen, 
may  be  greatly  mistaken.  They  in  effect  express  an 
opinion  of  the  laze  and  ask  the  court  blindly  to  adopt 
it,  without  giving  to  the  court  the  necessary  materials  to 


test  its  correctness.  I'Orcign  law  as  well  as  i)rivatc  wills 
are  mere  facts,  and  like  other  facts  mnst  be  set  forth  and 
proved.  It  is  for  the  court  and  not  for  the  i)arties  to 
determine  tluir  Iciral  elTect  when  |)roduced."  (  Italics 
ours.) 


TcmNr  r.  Brittnn,  11   Kv.  !..  Rep.  4h7,  12  S.  W.  300: 

"The  allegation  ...  is  in  substance  that  the  infant 
intestate  being  domicik-fi  in  the  State  of  Tennessee  at  the 
time  of  her  death,  her  estate  passed  to  her  heirs  at  law 
under  the  statutes  of  descent  and  distribution  of  that 
state,  and  the  appellants  are  the  sole  heirs  at  law  of  said 
intestate  and  as  such  they  assert  title." 

"Such  an  allccjation  is  not.  as  has  been  fre(|uently  de- 
cided by  this  court,  cqnii'alcnt  to  a  statement  of  fact,  but 
admits  to  no  more  than  a  tnere  eonclnsion  or  intcrpreta- 
tation  of  laze  the  conclusion  of  which  tlie  court 

has  no  means  of  determining  in  the  absence  of  the  stat- 
utes." 


Templefon  7:  Sharf^.  10  Ky.  L.  Rep.  499.  9  S.  W.  507: 

'*.  .  .  and  that  the  legal  rate  of  interest  at  that  time 
in  said  state  according  to  laws  of  said  state  was  lO^c 
per  annum  on  all  such  oblig"ations  and  that  the  contract 
Xi)  pay  interest  ...  as  stipulated  in  said  note  was 
lawful  in  said  state  and  en  forcible  under  tiie  laws  there- 
of. 

"This,  so  far  as  tlie  law  of  California  is  concerned  is 
but  a  statement  of  a  !e(/al  conclusion  .  .  .  There  is 
no  reference  to  the  i)articular  statute  of  that  state,  if 
there  be  one  upon  the  subject.  There  is  no  statement  of 
it  to  enable  this  court  to  form  an  opinion  as  to  its  legal 
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effect.     To  hold  the  plea  good  the  opinion  or  conclusion 
of  the  pleader  must  be  accepted  as  a  fact." 

**If  the  law  of  another  state  is  reHed  upon  b}'  a  party 
in  the  court  of  this  state,  it  must  be  regarded  as  a  fact, 
which  Hke  any  other  fact  must  be  so  pleaded  that  the 
court  may  judge  of  its  legal  effect."     (Italics  ours.) 


Jenness  v.  Simpson.  81  Yt.  109,  69  A.  646: 

"And  the  defendant  avers  'that  on  September  24,  1906, 
and  for  a  long  time  previous  thereto,  ever  since  and 
now,  it  was  and  is  the  law  of  the  State  of  South  Da- 
kota that  a  husband  and  his  wife  may  legally  contract 
with  each  other  in  the  manner  set  forth  in  the  contract 

''When  the  law  of  a  sister  state  is  properly  set  forth 
in  the  pleading  as  a  fact,  then  a  question  of  law  arises 
therefrom  as  to  the  legal  effect.  Here  without  setting 
forth  the  law  the  pleader  makes  an  averment  of  his  con- 
clusions of  the  legal  effect,  zvhich  is  a  conclusion  of  law 
(citing  authorities).  It  is  a  rule  of  pleading  established 
beyond  question  that  so  much  of  the  law  of  another  state, 
or  foreign  country,  as  is  material  to  the  case,  must  be 
set  forth  by  the  party  complaining  or  defending  under  it, 
that  the  court  may  judge  of  its  legal  effect."  (Italics 
ours.) 


Lozvry  v.  Moore,  16  Wash.  476  (479),  48  Pac.  238: 

.  the  settled  law  is  where  a  party  relies  upon 
the  statutes  of  a  sister  state  he  must  plead  it  as  he  woidd 
any  other  fad,  not  by  stating  what  in  the  opinion  of  the 
pleader  is  its  legal  effect  but  ilie  statute  itself  should  be 
set  forth."      (Italics  ours.) 
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Bank  of  Commerce  r.   Vukmi.   11    Mont.  2^S,  l'i<  Pac. 
291: 

"The  awnm-nl  that  tlu-  trusts  arc  hv  the  laws  of  the 
state  in  which  the  lands  arc  situated,  valid  and  subsist- 
ing trusts  is  theref(ire  nothing'  more  than  an  averment  of 
the  conclusion  of  the  pleader,  based  (  1  )  uixm  his  knowl 
edjre  of  the  existence  of  said  statutes  and  (2)  u]M)n  his 
construction  of  the  same  statutes.  The  followin«^  cases 
hold  to  the  .same  effect:  Phinny  v.  Phinny.  17  Howe  Pr. 
107:  Cary  v.  Railway  Co.,  5  la.  ^S7 ,  De  \'osse  v.  Gray,  22 
Ohio  St.  159;  .Swank  v.  Hufnagle.  Ill  Ind.  453.  12  N.  E. 
Rep.  303:  Trust  Co.  n.  Burton.  74  Wis.  329.  43  N.  W. 
Rep.  141  ;  Sells  v.  Ha--art.  21  \eb.  ih7 ,  i2  X.  \V.  Rep. 
()(>:  McLeod  v.  Railroad  Co..  58  \'t.  727,  6  Atl.  Rep.  648. 
In  the  case  at  bar  the  pleader  alleged  'that  by  the  statute 
of  Kentucky  $2.50  only  is  allowed  as  a  fee  to  an  attorney 
in  such  case,  and  that  a  contract  for  a  greater  sum  as 
attorney  fees  is  by  laws  of  State  of  Kentucky  illegal  and 
void.'  This  is  an  allegation  of  the  pleader's  coiiclusion 
as  lo  icliat  the  slatiih-  of  Keiihieky  provides  in  that  re- 
spect, hut  2i.'hat  that  laie  is  in  tenns  is  not  set  forth. 
The  court  therefore  properly  granted  the  motion  to  elimi- 
nate from  the  answer  that  averment."     (  Italics  ours.) 


S7ein</  T'.  I\ar(/as  I-nrniture  Co..  150  Mo.  App.  574. 
131  S.  \V.  153: 

"It  i>  therefore  essential,  when  asserting  a  right  in 
the  courts  of  this  state  said  to  have  accrued  or  Ix^eii 
derived  from  the  laws  of  a  foreign  state  that  such  laws 
.should  be  pleaded  in  haec  verba,  or  substantially,  at  least 
to  the  end  that  the  ctuut  may  see  and  determine  for  itself 
what  authority  and  what  rights  it  purports  to  confer." 
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Central  Division. 


Before  MATHEWS,  STEPHENS  and  HEALY,  Circuit  Judges. 

MATHEWS,  Circuit  Judge. 

In  a  German  court  called  the  Landgericht,  Mayfilm  Aktienge- 
sellschaft,  a  CTennan  corporation,  hereafter  called  Mayfilm, 
brought  an  action  against  Universal  Pictures  Corporation,  a  New 
York  corporation,  seeking  thereby  to  recover  of  the  New  York 
corporation  50,000  reichsmarks,  claimed  to  be  due  and  owing  to 
Mayfihn,  with  interest  from  July  1,  1926.  On  March  4,  1930,  the 
Landgerich  rendered  judgment  to  the  effect  that  Mayfilm  take 
nothing  by  its  action.  From  that  judgment  Mayfilm  appealed 
to  a  German  court  called  the  Kammergerieht.  In  that  court,  on 
July  27,  1932,  Mayfilm  obtained  judgment  against  the  New  York 
corporation  for  the  amount  claimed — 50,000  reichsmarks,  with 
interest  from  July  1,  1926.  That  judgment,  hereafter  called  the 
Mayfilm  judgment,  was  affirmed  by  a  German  court  called  the 
Reichsgericht  on  Febniary  3,  1933. 

Thereafter,  prior  to  January  19,  1937,  appellee,  Universal 
Pictures  Company,  Inc.,  a  Delaware  corporation,  acquired  all 
property  and  assets  of  the  New  York  corporation  and  assumed 
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all  just  and  valid  i>l)li«;ati()iis  of  tlu*  Nfw  York  corporation,  and 
the  New  York  corporation  was  dissolved. 

On  January  19,  11)37,  ai»p('llants,  John  Luhrinj;  and  Margaret 
Morris,  citizens  of  Calif oniia,  claiming  to  be  the  owners  of  the 
Mayfilni  judgment,  liroujjht  an  action  thereon  ajjainst  appellee* 
in  the  .Sui)erior  Court  (»t"  Kos  An^'ules  County,  (.'alitornia,  scekin}; 
thereby  to  recover  of  ai)i)ellee  $:?r),2r)6.99,-  with  interest  from 
January  1.  VXM.  On  appellee's  petition,  the  action  was  removed 
from  the  Superior  Court  to  the  District  Coui-t  of  the  United 
States  for  the  Southern  District  of  California.  Appellee  answered, 
jurj'  trial  was  waivi>d,  the  ca.se  wa.s  tried  by  the  court,  findinffs 
of  fact  and  conclusions  of  law  were  stated,  and  judf>;ment  was 
entered  in  api)ellee's  favor.  From  that  judgment  this  api>cal  Ls 
prosecuted. 

The  (|uesti(m  is  whether  appellants  were  the  owners  of  the 
Mayfilni  judgment. 

The  complaint  alleged  and  the  answer'  denied  that  the  May- 
film  judgment  was  assigned  to  appellants  by  I'liicm  Bank  & 
Trust  Company  of  Los  Angeles,  a  California  corporation,  here- 
after called  Union  Hank.  No  other  title  to  the  Mayfilm  judgment 
was  asserted  by  ai)pellants.  The  evidence  showed  that  on  Janu- 
ary 16,  1037,  Union  Bank  executed  what  pun)orted  to  be  an 
assignment  of  the  Mayfilm  judgnient  to  appellants.'  but  there 
was  no  evidence  that  Union  Bank  ever  owned  the  Mayfilm  judg- 
ment. 

The  comj^laint  alleged  and  the  answer  denied  that  the  May- 
film  judgment  was  assigned  to  Union  Bank  by  Fritz  Mandl. 
There  was  no  evidence  of  any  such  assignment.  The  evidence 
showed  that  on  April  22,  1936,  Mandl  executed  what  purported 

iTlio  Now  York  ron>oration.  also  iiaiuod  us  n  «hMVn(laiit,  wiuj  dissolved 
before  this  aftioii  was  hron^rlit.  .\piK'lle<>,  tlKrcforc,  is  hero  trcate<l  ns 
the  sole  defendant. 

^Claimed  to  br  the  value,  on  Januarj-  1,  19.37,  of  the  ])nnripal  sum 
(50,000  reirlismarks),  plus  accrued  interest  (38,142.48  reichsniarics), 
awarded  to  .Mayfilm  by  the  Mayfilm  judgment. 

^Tlie  comphiint  and  answer  referred  to  in  tliis  opinion  are  aj>iM'llant3' 
amended  complaint  and  appellee's  anicnded  answer  thereto. 

•This  j>un)ort«Hl  assigiimont  wa«  received  in  evidence  as  apiH'llants' 
Exhibit  8. 
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to  be  an  assignment  to  Union  Bank,''  but  that  was  not,  and  did 
not  purport  to  be,  an  assignment  of  the  Mayfilm  judgment.  It 
purported  to  be  an  assignment  of  a  claim.*^  There  was  no  evidence 
that  Mandl  ever  owned  the  Mayjfilm  judgment. 

The  complaint  alleged  and  the  answer  denied  that  the  May- 
film  judgment  was  assigned  to  Mandl  by  Bank  fur  Auswartigen 
Handel  Aktiengesellschaft,  a  German  corporation,  hereafter 
called  the  German  bank.  There  was  no  evidence  of  any  such  as- 
signment. Mandl  testified  that  a  claim  of  the  German  bank  against 
the  New  York  corporation  was  assigned  to  him  by  the  German 
bank,^  but  he  did  not  testify  that  the  Mayfilm  judgment  was 
assigned  to  him  by  the  German  bank  or  anyone  else.  There  was 
no  evidence  that  the  German  bank  ever  owned  the  Mayfilm 
judgment. 

The  complaint  alleged  and  the  answer  denied  that  the  May- 
film  judgment  was  assigned  to  the  German  bank  by  Joe  May. 
There  was  no  evidence  of  any  such  assigmnent.  The  evidence 
showed  that  on  February  12,  1936,  the  German  bank  wrote  a 
letter  to  the  New  York  corporation,'^  stating  that  May  had  given 
the  German  bank  an  assignment  of  the  Mayfilm  judgment,  but 
there  was  no  evidence  that  the  statement  was  true.  A  purported 
copy  of  the  purported  assignment  was  set  out  in  the  letter,  but 
the  original — if  an  original  existed — was  not  put  in  evidence. 
There  was  no  evidence  that  it  ever  existed,  nor  was  there  any 
evidence  that  jMay  ever  owned  the  IMayfilm  judgment. 

The  complaint  alleged  and  the  answer  denied  that  on  Feb- 
ruary 25,  1935,  in  an  action  by  the  German  bank  against  May- 
film,  the  Landgericht  rendered  a  judgment  ''providing"  that  the 

5A  trauslation  of  this  purported  assig-ument  was  received  in  evidence 
as  appellants'  Exhibit  6. 

6It  mentioned  two  claims — a  claim  of  Mayfihu  against  the  New  York 
coi-poration  and  a  claim  of  Bank  fur  Auswartigen  Handel  Aktienge- 
sellschaft against  Mayfilm — and  stated :  ' '  Witli  tliesc  premises,  I,  the 
under.signed  Fritz  Mandl,  hereby  assign  this  claim  to  [Union  Bank]." 
Which  of  the  two  claims  was  "this  claim"  we  do  not  know. 

^Tliis  assignment  was,  not  put  in  evidence.  Mandl  testified  that  it 
was  a  written  assignment  executed  "between  1932  and  1934,"  but  that 
lie  did  not  know  where  it  was. 

8A  translation  of  this  letter  was  received  in  evidence  as  appellants' 
Exhibit  5. 
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a\\v\xvi\  assijjninciit  of  tin-  Mayfilm  jiulKment  by  May  to  the 
Gennan  liank  was  lej<ally  valid.  Tliere  was  no  cvideiict'  that  the 
Landgeiioht  rendered  any  sudi  jud^iiu-nt.  The  evidence  showed 
that  on  May  30,  1934,  the  (ierman  bank  hrou^'ht  an  action 
against  Mayfilin  in  tlic  Landj,'ericht,  alU'j,Mnt^  that  the  claim  as- 
serted l)y  Mayfilm  in  its  action  a«::ainst  the  New  York  corpo- 
ration— the  claim  on  which  the  Mayfilm  judf;niont  was  l)ascd 
— was  the  property  of  May  and  not  of  Mayfilm,  and  that  May 
had  assigned  the  claim  to  the  TJerman  bank."  On  February  25, 
1935,  in  the  German  hank's  action  ajjainst  Mayfilm,  the  Land- 
gericht  rendered  a  declaratory  judfjment  to  the  effect  that  the 
claim  was  the  property  of  May  and  not  of  Mayfilm,  and  that 
the  alleged  assijjcnment  of  the  claim  by  May  to  the  (Jerman  bank 
was  legally  valid.  The  declaratory  judgment  did  not  declare 
that  the  Mayfilm  judgment  was  the  i)ro])Ci-ty  of  May,  or  that 
May  had  assigned  the  Mayfilm  judgment  to  the  rjerman  bank — 
validly  or  otherwise.  No  assignment  of  the  Mayfilm  judgment  was 
mentioned  or  referred  to  in  the  declaratory  judgment. 

There  was  no  evidence  that  the  Mayfilm  judgment  was  ever 
assigned  or  transferred  by  Mayfilm,  or  that  title  to  the  May- 
film  judgment  ever  passed  from  Mayfilm.  The  District  Court 
accordingly  found  that  the  Ma;>'film  judgment  was  at  all  times 
the  property  of  Mayfilm,  and  that  neither  M.iy  nor  the  Ger- 
man hank  nor  Mandl  nor  Union  Bank  nor  appellants  ever  ac- 
(juired  or  owned  tiie  Mayfilm  judgment.  These  findings  arc 
amply  supported  by  evidence. 

The  District  Coui-t  concluded,  and  we  agree,  that  appellants 
were  not  entitled  to  recover  in  this  action. 

Affirmed. 

(Endorsed:)  ()i)inion.  Filed  .Ian.  17.  1945.  I*aul  P.  O'Brien, 
Clerk. 


^A  translation  of  the  pleadings  and  judgment  in  the  ficrman  bank's 
action  against  Mayfilm  wjus  rocoivod  in  cvidcnro  as  appeliaMt.s'  Kxhibit 
I.  Neither  the  New  York  corporation  nor  appellee  wa.s  a  party  to  that 
action. 
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The  decision  herein  is  based  upon  the  erroneous  premise  that 
the  assignment  of  the  claim  against  Universal  did  not  trans- 
fer the  title  to  the  May  judgment  itself.  This  is  contrary 
to  the  established  German  and  American  law  relating  to 
assignment    of    judgments 11 

(1)  The  decision  herein  overlooks  the  undisputed  German 
law  which  holds  that  a  judgment  as  such  cannot  be  as- 
signed; that  only  the  claim  can  be  assigned  and  that 
title  to  the  judgment  follows  title  to  the  claim 12 

(2)  The  decision  is  also  contrary  to  the  well  settled  prin- 
ciples of  American  law  that  the  claim  and  the  judgment 
are  inseparable,  and  that  an  assignment  of  a  claim, 
whether  before  or  after  judgment,  carries  with  it  the 
title  to  and  ownership  of  the  judgment  itself 14 

II. 

The  decision  erroneously  limits  the  scope  and  effect  of  the 
German  declaratory  judgment  to  a  declaration  of  the  owner- 
ship and  assignment  of  the  claim,  as  distinguished  from  the 
ownership  of  the  May  Film  judgment  itself.  There  is 
no  such  distinction  under  German  law  which  provides 
that  the  title  to  the  judgment  follows  the  title  to  the  claim....  18 

(1)  The  declaratory  judgment  in  effect  did  declare  that  the 
May  Film  judgment  was  the  property  of  May  and 
that  his  assignment  of  said  judgment  to  the  bank  was 
valid    19 
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The  evidence  is  sufficient  to  establish  apjKllants'  ownership  to 
the  May  F"ilm  judgnunt.  The  decision  herein,  to  the  con- 
trary, overlooks  and  misconstrues  important  evidence,  and 
the  legal  principles  applicable  thereto 22 

A.     The   declaratory    judgment 23 

( 1 )  The  declaratory  judgment  declared  and  conclu- 
sively established,  between  the  parties  thereto,  i.  e., 
the  German  Bank  and  May  Film  Corp.,  that  the 
May  Film  judgment  was  the  property  of  May,  and 
not  of  May  Film,  and  therefore  May's  assignment 

of  said  judgment  to  the  German  Bank  wa5  valid..  .  2i 

(2)  The  effect  of  the  declaratory  judgment  was  to 
transfer  title  of  the  May  Film  judgment  from  May 
Film  Corporation  to  the  German  Bank.  It  di- 
vested May  Film  Corporation  of  all  title  to  the 
May  Film  Judgment  and  established  the  title 
thereto  in  the  German   Bank 24 

(3)  The  declaratory  judgment  was  admissible  in  this 
action  as  "a  muniment  of  title"  and  constituted 
evidence  against  appellee  even  though  apj)ellec  was 
not  a  party  to  that  action 26 

(4)  The  declaratory  judgment  not  only  was  admissible 
against  api^ellee,  but  it  was  conclusive  evidence  that 
May  Film  Corporation  did  not  own  the  May  Film 
Judgment,  and  that  title  thereto  had  become  and 
was  vested  in  the  Gennan  Bank.  The  declaratory 
judgment  admittedly  was  conclusive  between  the 
parties  thereto,  and  since  appellee  contended  tliat 
May  Film  Corporation,  the  unsuccessful  party, 
still  owned  the  May  Film  judgment,  notwithstand- 
ing the  decree  to  the  contrary,  appellee,  by  such 
assertion,  stood  in  the  shoes  of  May  Film  Cor- 
poration, and  like  May  Film  was  conclusively 
bound  by  said  declaratory  decree 29 
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(5)  It  was  not  necessary  for  the  appellant  to  establish 
the  facts  upon  which  the  declaratory  judgment  was 
based.  The  facts  adjudicated  in,  and  the  recitals 
of  the  decree  constituted  evidence  herein  and  the 
decree  itself  established  the  facts  which  it  ad- 
judicated       31 

B.  The  assignment  from  German  Bank  to  Mandl 34 

( 1 )  The  assignment  of  the  claim  against  Universal  to 
Mandl  constituted  an  assignment  of  the  May  Film 
judgment  itself,  since  only  the  claim,  and  not  the 
May  Film  judgment  as  such,  could  be  assigned ; 
however,  the  title  to  the  May  Film  judgment  fol- 
lowed the  title  to  the  claim.  Mandl  therefore  ac- 
quired the  May  Film  judgment 35 

(2)  Even  if  Mandl's  testimony  were  demed  insuffi- 
cient to  show  an  actual  assignment,  nevertheless, 
the  letter  dated  February  12,  1936  (Plaintiffs 
Exhibits  5  and  11)  from  the  German  Bank  to 
Universal,  by  itself  was  sufficient  to  transfer  the 
May  Film  judgment  from  German  Bank  to 
Mandl  39 

(3)  Even  if  there  was  no  actual  or  equitable  assign- 
ment, Mandl  acquired  the  May  Film  judgment  by 
operation  of  law  41 

C.  The  assignment  from  Mandl  to  Union  Bank 43 

(1)  There  was  no  issue  as  to  the  sufficiency  of  the  as- 
signment from  Mandl  to  Union  Bank  during  the 
trial.  Appellee  conceded  that  it  was  sufficient  to 
transfer  Mandl's  interest  in  the  May  Film  judg- 
ment to  the  Union  Bank  if  Mandl  had  any  owner- 
ship in  the  judgment 44 


IV. 


PACE 

(2)  The  assignment  by  Mandl  of  the  claim  against 
Universal  to  Union  Hank  was  in  fact  sufficient  to 
and  did  transfer  the  May  Film  judgment  to  the 
Union  Bank  45 

(3)  The  term  "This  Claim"  mentioned  in  the  said 
assignment  clearly  refers  to  the  claim  against  Uni- 
versal, but  if  any  ambiguity  exists  in  said  assign- 
ment, the  evidence  clearly  discloses  that  Mandl 
intended  to  and  did  assign  the  claim  against  Uni- 
versal which  carried  with  it  the  May  F"ilm  judg- 
ment   itself    47 

(4)  It  is  also  fundamental  that  the  language  of  an  as- 
signment must  be  construed  with  reference  to  the 
facts  and  circumstances  of  the  particular  case. 
The  circumstances  under  which  an  assignment  was 
made  may  be  considered  in  determining  the  mean- 
ing and  scope  where  the  terms  and  understanding 
are  ambiguous  48 

(5)  It  is  also  elemental  that  in  determining  the  scojx; 
and  effect  of  an  assignment,  it  must  be  construed 
so  as  to  render  it  valid,  or  result  in  effectuating 
the  manifest  intention  of  the  parties 49 

(6)  It  is  also  fundamental  that  both  where  the  as- 
signor and  the  assignee  admit  and  concede  that  the 
assignment  has  been  made,  the  debtor  cannot  ques- 
tion the  validity  or  the  effectiveness  thereon 49 

D.     The  assignment  from  Union  Bank  to  appellants 49 

IV. 
The   opinion    herein    fails   to   disclose   or   pass   upon    various 
points  urged  by  appellants  in  their  briefs.     A    full  consid- 
eration of  these  points  are  necessary  for  a  complete  deter- 
mination of  this  case 50 

Conclusion   50 
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IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  Luhring  and  Margaret  Morris, 

Appellants, 
vs. 

Universal  Pictures  Company,  Inc.,  a 
corporation, 
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PETITION  FOR  REHEARING. 


To  the  Honorable  United  States  Circuit  Court  of  Appeals 
for  the  A'iufh  Circuit  and  to  the  Honorable  Judges 
Thereof: 

Comes  now  the  appellants  in  the  above  entitled  cause 
and  presents  this  their  petition  for  rehearing,  and  in  sup- 
port thereof  respectfully  show : 

Statement  of  Grounds  for  Rehearing. 

That  the  Opinion  of  this  Honorable  Court,  in  affirming 
the  judgment  of  the  District  Court  in  the  above  entitled 
case: 

( 1 )  Is  directly  contrary  to,  and  erroneously  applies  the 
German  law  regarding  assignment  of  judgments,  by  hold- 
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ing  that  an  assignment  of  the  ciaint,  confirmed  in  and  made 
enforceable  by  a  judgment,  does  not  carry  with  it  an 
assignment  of  and  title  to  the  judgment  itself. 

(2)  Misconstrues  and  overlooks  the  undisputed  evi- 
dence that  under  German  law  a  judgment  as  such  is  not 
assigned:  that  only  the  claim  is  assigned,  and  that  title  to 
the  judgment  follows  the  title  to  the  claim. 

(3)  Conflicts  with,  and  is  contrary  to  the  established 
American  law  that  the  claim  merged  in  and  evidenced  by 
a  judgment,  and  the  judgment  itself,  are  inseparable,  and 
that  an  assignment  (jf  such  claim  carries  with  it  an  assign- 
ment of  the  judgment  itself. 

(4)  Ignores  the  fact  that  appellee  did  not  challenge, 
but  actually  conceded  the  sufficiency  of  the  assignment 
from  Mandl  to  the  Union  Bank  to  effectuate  a  transfer  of 
the  May  Film  judgment  to  Union  Bank,  if  Mandl  owned 
said  judgment. 

(5)  Misconstrues  the  effect  of  the  German  Declaratory 
Judgment,  by  erroneously  holding  that  said  decree  de- 
clared that  the  claim  upon  which  the  May  Film  Judgment 
is  based  was  the  property  of  May.  and  not  of  May  Film 
Corporation  and  that  May's  assignment  thereof  to  the 
German  Bank  was  valid,  but  did  not  declare  that  the  May 
Film  judgment  was  the  property  of  May  and  that  his 
assignment  thereof  to  the  bank  was  valid.  In  so  errone- 
ously holding,  this  Court  overlooked,  and  failed  to  con- 
sider, the  undisputed  evidence  that  under  German  law  the 
ownership  of  and  title  to  a  judgment  follows  the  owner- 
ship of  and  title  to  the  claim,  and  that  it  is  the  claim,  not 
the  judgment,  which  is  assigned. 

(6)   Erroneously   holds   that    there   is   no  evidence    (a) 
that  Union  Bank,  or  (bj  that  Mandl,  or  (c)  that  German 


Bank,  or  (d)  that  May,  ever  owned  the  May  Film  judg- 
ment. This  is  based  upon  an  erroneous  holding  that  the 
assignment  of  the  claim  against  Universal  was  not  an 
assignment  of  the  May  Film  judgment  itself.  Such  hold- 
ing is  contrary  to  the  German  law  which  holds  that  it  is 
the  claim,  not  the  judgment  which  is  assigned,  and  that 
title  to  the  judgment  follow\s  title  to  the  claim;  it  is  also 
contrary  to  the  American  law  which  holds  that  the  claim 
and  the  judgment  itself  are  inseparable,  and  that  an  assign- 
ment of  the  claim  carries  with  it  an  assignment  of  and 
title  to  the  judgment  itself. 

(7)  Erroneously  holds  that  there  is  no  evidence  that 
the  May  Film  judgment  was  ever  assigned  or  transferred 
by  May  Film  Corporation,  or  that  title  to  the  May  Film 
judgment  ever  passed  from  May  Film  Corporation.  This 
is  based  upon  an  erroneous  interpretation  of  the  legal 
effect  of  the  German  Declaratory  Decree,  and  by  over- 
looking or  misconstruing  the  German  law  which  holds  that 
the  title  to  the  judgment  follozvs  title  to  the  claim;  and  that 
it  is  the  claim,  not  the  judgment,  which  is  assigned. 

(8)  Erroneously  holds  that  the  findings  which  state 
that  the  May  Film  judgment  was  at  all  times  the  property 
of  May  Film  Corporation,  and  that  neither  May  nor  the 
German  Bank,  nor  Mandl,  nor  Union  Bank,  nor  appel- 
lants, ever  acquired  or  owned  the  May  Film  judgment 
are  supported  by  the  evidence,  when  in  fact  the  evidence 
is  contrary  thereto. 

(9)  Ignores  the  fact  that  appellee  has  never  challenged, 
but  has  conceded,  the  principle  that  the  assignment  of  the 
claim  upon  which  the  May  Film  judgment  was  based  also 
constituted  an  assignment  of  the  May  Film  judgment. 
Appellee  contended  that  the  "claim"  was  never  assigned, 


and  therefore  as  a  ctMiscquence  tlie  May  Film  judgment 
was  never  assigned. 

(10)  Disregards  the  well  settled  principle  that  the 
intention  of  the  parties  to  an  assignment  prevails,  and 
that  an  assignment  must  be  upheld  if  possible. 

(11)  Disregards  entirely  the  principle  that  where 
neither  assignor  nor  assignee  questions,  but  admits,  the 
sufficiency  of  an  assignment  that  the  debtor  then  cannot 
question  its  sufficiency. 

(12)  Fails  to  consider  all  of  tlie  evidence  regarding  the 
assignment  from  liank  to  Mandl,  and  fails  to  determine 
whether  there  was  an  c(|uitable  and  therefore  an  actual 
assignment  of  the  judgment  from  Bank  to  Mandl. 

(13)  Disregards  ai)pellants'  contention  that  the  mate- 
rial findings  are  but  conclusions  of  law,  and  are  insufficient 
to  constitute  findings  of  fact,  cither  in  form  or  substance. 

(14)  Disregards  api)ellants'  contention  that  the  trial 
court  erred  in  admitting  evidence  attempting  to  show  the 
German  Declaratory  Decree  was  erroneous. 

(15)  Disregards  api^ellants'  contention  that  the  judg- 
ment herein  is  based  upon  findings  which  in  material  mat- 
ters are  not  sustained  by  the  evidence  but  actually  is 
contrary  thereto. 

(16)  Disregards  ajipellants'  contention  that  the  judg- 
ment herein  and  the  conclusions  of  law  are  contrary  to 
the  law. 

(17)  Misconstrues  and  overlooks  the  factual  situation 
upon  which  appellants'  cause  of  action  is  based. 

(18)  .XfTirms  a  judgment  which  plainly  is  erroneous 
and  unsupported  by  and  contrary  to  the  evidence ;  and  that 
the  opinion  itself  turns  upon  an  issue  which  is  not.  and 
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was  not  in  the  case,  but  is  one  created  solely  by  this  Court, 
to-wit:  whether  the  assignment  of  the  claim  against  Uni- 
versal constituted  an  assignment  of  the  May  Film  judg- 
ment itself,  and  this  Court's  determination  of  that  issue 
is  directly  in  conflict  with  and  contrary  to  both  the  Ger- 
man and  American  law  on  that  subject. 

Statement  of  Facts. 

The  opinion  fails  to  fully  state  the  factual  situation 
involved  herein.  A  brief  resume  is  therefore  necessary 
for  a  complete  understanding  of  the  points  urged. 

In  1926  May  Film  Corporation,  a  German  corporation, 
brought  action  against  Universal  Pictures  Corporation,  a 
New  York  corporation,  for  breach  of  contract  in  the 
Landgericht  (Superior  Court),  a  German  court,  for  re- 
covery of  50,000  German  Reich  marks  and  interest.  On 
May  4,  1930,  judgment  was  rendered  for  defendant.  [R. 
pp.  106-114.] 

On  July  27,  1932,  upon  appeal,  the  Kammergericht 
(District  Court  of  Appeal),  a  German  court,  reversed  the 
Landgericht  judgment,  and  awarded  May  Film  a  judg- 
ment against  Universal  for  50,000  German  Reich  marks 
with  interest  from  July  1,  1926.  |R.  pp.  117-170.]  On 
February  3,  1933,  the  Reichsgericht  (Supreme  Court),  a 
German  court,  affirmed  said  judgment.     [R.  pp.  171-197.] 

On  May  30,  1934,  the  Bank  of  Foreign  Commerce,  a 
German  bank,  asserting  ownership  to  the  May  Film  judg- 
ment, commenced  an  action  for  declaratory  relief  against 
the  May  Film  Corporation  in  the  Landgericht  to  have  it 
declared  that  the  claim  asserted  in  the  Max  Film  v.  Uni- 
versal case  was  the  property  of  May,  and  not  the  May 
Film  Corporation,  and  that  May's  assignment  thereof  to 


the  Bank  was  valid.  |  K.  p.  20().  |  The  liquidator  of  May 
Film  Corporation  was  then  disputing  the  Bank's  owner- 
ship of  May  Film  claim  and  judgment. 

On  February  11.  1935,  the  Landgericht  rendered  judg- 
ment declaring  that  the  May  V'\\u\  claim — 50,000  Reich 
marks,  with  interest  from  July  1,  1926 — was  the  property 
of  May.  and  not  of  May  Film  Corporation,  and  that  May's 
assignment  thereof  to  the  l^ank  was  valid.  |R.  pp.  226-7.] 
Said  action  disclosed  that  on  May  30,  1932,  May  had 
assigned  the  May  Film  claim  to  the  Bank.  |R.  pp.  210- 
212.] 

During  the  trial  of  the  instant  case  May  testified  that 
on  May  9,  1932.  he  further  executed  the  original  of  an 
assignment  of  the  May  Film  clai)u  and  judgment  to  the 
Bank,  a  copy  of  which  appears  in  Plaintiff's  Exhibit  5. 
|R.  p.  482.] 

The  assignment  by  May  to  the  Bank  of  the  May  Film 
claim  and  judgment  was  "by  way  of  security"  for  an 
obligation  due  the  Piank.  This  obligation  had  been  guar- 
anteed by  May  and  Fritz  Mandl.     |  R.  i)p.  264,  280.] 

Subsequently  Mandl.  as  guarantor.  j)aid  this  obligation 
and  became  entitled  to  the  security.  /.  c,  the  May  Film 
claim  and  judgment.  Mandl's  right  to  receive  this  se- 
curity was  not  questioned  by  appellee.  (R.  pp.  263.  280.] 
Appellants  introduced  evidence,  oral  and  documentary,  of 
a  written  assignment  of  the  May  Film  claim  by  the  Bank 
to  Mandl  fR.  pp.  264,  270.  295-7,  246-7)  as  well  as  facts 
disclosing  an  assignment  by  operation  of  law. 
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Under  date  of  February  12.  1936.  said  Bank  in  writing 
notified  Universal  in  New  York  that  the  claim  against 
Universal  in  the  amount  of  50,000  Reich  marks  together 
with  interest  from  July  1,  1926.  "had  been  transferred  to 
Mandl,"  and  that  Universal  "can  satisfy  this  debt  only  by 
payment  to"  Mandl.     [R.  pp.  295-7.] 

On  April  29,  1936,  Mandl  in  writing  assigned  the  claim 
against  Universal  to  the  Union  Bank.     [R.  pp.  254-6.] 

On  January  16,  1937.  Union  Bank  assigned  the  May 
Film  judgment  to  appellants.     [R.  pp.  258-9.] 

Appellee  did  not  challenge  or  question  these  last  two 
assignments.  [R.  pp.  30,  2S^,  258;  see  Appellee's  Br.  p.  2, 
note  2.] 

At  the  trial  the  May  Film  judgment  was  computed  in 
American  dollars  as  $11,862.50  principal,  $12,472.26  in- 
terest to  September  24,  1940.  [R.  pp.  301-5,  120,  303, 
549.] 

Appellee  conceded  that  the  New  York  corporation,  the 
original  judgment  debtor,  had  been  dissolved  and  that 
appellee  had  assumed  and  agreed  to  pay  the  former's 
obligations,  subject  to  all  defenses  and  set-offs.    [R.  p.  20.] 

At  the  trial  below,  the  appellee's  own  witness  testified, 
and  the  undisputed  evidence  show's,  that  under  German 

LAW,  A  JUDGMENT  AS  SUCH  CANNOT  BE  TRANSFERRED; 
THAT  ONLY  THE  CLAIM  CAN  BE  TRANSFERRED  AND  THAT 
THE  TITLE  TO  THE  JUDGMENT  FOLLOWS  THE  TITLE  TO  THE 

CLAIM.     [R.  pp.  328.  391-2.] 

The  Court  herein  obviously  has  overlooked  the  fore- 
going vital  evidence  in  rendering  its  decision  herein. 


Outline  of  Appellants'  Chain  of  Title. 

The  vital  (jucstion  herein  is  whether  appellants  estab- 
lished their  ownership  to  the  May  iMlni  jud^mient.  The 
following:  ^graphically  illustrates  that  the  answer  thereto 
must  be  "yes." 

To  better  understand  this  outline  this  Court  must  bear 
in  mind: 

(a)  That  under  German  law  a  judgment  as  such  can- 
not be  assip:ned :  that  only  the  claim  can  be  assigned,  and 
that  title  to  the  judgment  follows  the  title  to  the  claim. 

(b)  That  under  American  law  the  claim  or  debt  evi- 
denced by  or  in  the  jud<::ment.  and  the  judgment  itself  are 
inseparable,  and  tliat  an  assignment  of  the  claim,  whether 
before  or  after  judgment,  carried  with  it  an  assignment 
of  and  title  to  the  judgment  itself. 

These  principles  are  fundamental  and  presently  will  be 
more  fully  developed  and  discussed. 

I.  Api)ellants  established  their  ownership  to  the  May 
Film  judgment. 

(  1  )  The  German  Declaratory  Decree  conclusively  ad- 
judicated, declared  and  established  "that  the  claim  asserted 
in  the  case  of  May  l^'ilm  Cori)oration  vs.  Universal  .  .  . 
in  the  amount  of  50,000  R.  M.  with  interest  is  the  prop- 
erty of  Joe  May  i)ersonally,  and  not  of  May  Film  Corpora- 
tion .  .  .  and  therefore  the  assignment  made  by  May 
to  plaintiff  (German  P.ank )  is  legally  valid."  [R.  pp. 
226-7.1 

(a)  This,  under  German  law — that  ownership  of  the 
judgment  follows  the  ownership  of  the  claim — constitutes 
an  adjudication  that  the  May  Film  judgment  was  the  prop- 
erty of  Joe  May,  and  not  of  May  Film  Corporation,  and 
that  the  assignment  thereof  to  the  I5ank  was  valid. 


(2)  The  German  Declaratory  Decree  itself  is  effective 
as  and  itself  constitutes  an  assignment  or  transfer  of  the 
claim  against  Universal  ( and  tlieref ore  under  German  law 
of  May  Film  judgment  itself)  from  May  Film  Corpora- 
tion to  Joe  May,  and  from  him  to  the  German  Bank;  it 
established  the  ozvnership  of  May  Film  judgment  in  the 
German  Bank  and  divested  May  Film  Corporation  of  any 
and  all  ownership  in  and  to  the  May  Film  judgment. 

(a)  The  judgment  roll  therein  further  discloses  that 
May  Film  Corporation  assigned  the  claim  against  Univer- 
sal to  Joe  May,  who  in  turn  assigned  it  to  the  Bank.  Said 
assiofnment  under  German  law  carried  with  it  the  title  to 
the  May  Film  judgment. 

(b)  May  testified  that  he  executed  an  assignment  of 
the  claim  and  the  May  Film  judgment  to  Bank,  a  copy  of 
which  appears  in  Plaintiff's  Exhibit  5.     [R.  p.  482.] 

(3)  There  was  an  effective  transfer  of  the  claim  against 
Universal  (and  therefore  of  the  May  Film  judgment) 
from  Bank  to  Mandl. 

(a)  By  actual  assignment — Mandl's  undisputed  testi- 
mony of  the  assignment  by  Plank  of  the  claim  (and  there- 
fore of  the  May  Film  judgment)  to  him. 

(b)  By  the  "notice"  from  the  Bank  to  Universal  con- 
stituting an  equitable,  and  therefore  an  actual,  assignment 
under  the  law  of  the  forum;  and  under  American  law 
providing  that  an  assignment  of  a  claim  carries  with  it  an 
assignment  of  and  title  to  the  judgment  itself. 

(c)  By  operation  of  law. 

(4)  There  was  an  effective  transfer  of  the  claim  against 
Universal  (and  therefore  of  May  Film  judgment)  by 
Mandl  to  the  Union  Bank. 
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(a)  By  actual  written  assigjimcnt — the  assignment  of 
the  claim  against  Universal  under  cither  German  or 
American  law  carried  with  it  the  ownership  of  and  title 
to  May  Film  judgment  itself. 

(b)  This  assignment  was  not  challenged  by  appellee, 
either  below  or  in  this  Court,  and  was  conceded  to  be 
sufficient  to  transfer  whatever  interest  Mandl  owned  in 
the  May  Film  judgment  to  the  Union  Bank.  |  See  Ap- 
pelee's  \\r.  p.  2,  note  2,  and  K.  p.  253.] 

(5)  The  written  assignment  of  the  May  Film  judgment 
by  Union  Bank  to  appellants,  being  unchallenged  by  ap- 
pellee, or  by  this  Court,  completes  appellants'  chain  of 
title  to  and  ownership  of  the  May  Film  judgment  in 
appellants. 

II.  The  Declaratory  Decree  was  effective  to  vest  title 
of  the  claim  against  Universal  ( and  therefore  of  the  May 
Film  judgment)  in  Joe  May  as  against  Universal.  It  con- 
stituted a  "muniment  of  title"  in  appellants'  cliain  of  title, 
and  under  ap])ellee's  contention  said  decree  is  conclusive 
against  it  even  though  Universal  was  not  a  party  to  that 
suit. 

(  1  )  Appellee  stands  in  the  shoes  of  May  Film  Corpo- 
ration when  it  as.serts  that  May  Film  Corporation,  not- 
withstanding the  Declaratory  Decree,  still  owns  the  May 
Film  judgment,  and.  like  May  Film  Corporation,  it  is 
conclusively  bound  by  the  .said  Decree. 

(2)  The  Decree  is  evidence  against  appellee  as  a  con- 
clusive "muniment  of  title"  under  the  laws  of  the  forum 
which  governs  on  matters  of  evidence. 
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ARGUMENT— POINTS— AUTHORITIES. 

I. 

The  Decision  Herein  Is  Based  Upon  the  Erroneous 
Premise  That  the  Assignment  of  the  Claim 
Against  Universal  Did  Not  Transfer  The  Title 
to  the  May  Judgment  Itself.  This  Is  Contrary 
to  the  Established  German  and  American  Law 
Relating  to  Assignment  of  Judgments. 

This  Court  in  affirming  the  judgment  herein  has  placed 
its  decision  upon  the  hyi)ertechnical,  though  erroneous, 
ground  that  the  various  assignments  of  the  claim  against 
Universal,  while  they  transferred  the  claim,  were  insuffi- 
cient to  and  did  not  transfer  the  title  to  or  the  ownership 
of  the  May  Film  jiidgincnt  itself.  This  is  the  basis  of  the 
Court's  decision  herein.  No  such  issue  was  involved  in 
this  case.  No  such  contention  was  urged  by  appellee. 
It  was  conceded,  and  the  undisputed  evidence  shows,  that 
if  the  claim  against  Universal  was  assigned,  that  such 
assignment  carried  with  it  the  title  to  the  May  Film 
judgment  itself.  Yet  this  Court,  without  citation  of  any 
authority,  has  sustained  the  judgment  upon  a  theory  which 
can  find  no  support  in  either  the  evidence  or  under  settled 
principles  of  German  or  American  law.  This  basic  error 
has  been  caused  by  the  following : 
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(1)  The  Decision  Herein  Overlooks  the  Undisputed  Ger- 
man Law  Which  Holds  That  a  Judgment  as  Such  Can- 
not Be  Assigned;  That  Only  the  Claim  Can  Be  Assigned 
and  That  Title  to  the  Judgment  Follows  Title  to  the 
Claim. 

It  is  apparent  that  this  Court  has  failed  to  consider  the 
following  important  evidence  herein.  Appellee's  own  wit- 
ness, Dr.  Golm,  testified  on  direct  examination  as  follows: 

"Q.  By  Mr.  Selvin:  Upon  the  facts  which  we 
assumed  in  my  first  question,  Doctor  Golm,  do  you 
have  an  opinion  as  to  whether  or  not  the  part,  that 
we  referred  to  in  the  hyjxithetical  (juestion  as  Joe 
May,  acquired,  by  reason  of  this  circumstances,  any 
interest  in  or  title  to  the  judp^ment  of  the  Kammer- 
gericht  as  distinj^uished  from  the  claim  upon  ( 144) 
which  the  judj^ment  is  founded?     A.     In   German 

LAW  YOU  CANXOT  TRANSFER  A  JUDGMENT,  AS  SUCH; 
THAT  MEANS  THE  DOCUMENT.  \'0U  CAN  TRANSFER 
ONLY  THE  CLAIM,  AND  THE  TITLE  TO  THE  JUDGMENT 
FOLLOWS  THE   TITLE   TO   THE   CLAIM. 

Q.  So  that  if  no  title  to  the  claim  was  acquired 
none  was  acquired  to  the  judgment?  A.  That  is 
impossible."     [R.  pp.  327-8.] 

And  in  answer  to  a  further  question,  the  same  witness 
further  testified: 

"A.     Supposing  in  the  case  the  party  has  a 

JUDGMENT,  WHICH  MEANS  REALLY  THAT  THE  PARTY 
HAS  A  CLAIM  AGAINST  A  CERTAIN  DEBTOR  WHICH  HAS 
BEEN  CONFIRMED  AND  MADE  ENFORCEABLE  BY  A  JUDG- 
MENT."'    |R.  pp.  328-9.] 


'The  witness  then  explaining  a  method  by  which  the  7(t;/  nf  <•.»«•- 
cution  could  he  transferred  to  a  new   creditor. 
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On  cross-examination  this  same  witness  testified  as 
follows  concerning  both  the  pledging  and  assignment  of  a 
judgment  under  German  law : 

''Q.  How  is  a  judgment  pledged?  A.  A  judg- 
ment, as  such,  can  never  be  pledged,  because  a  (243) 
judgment  is  a  document  which  is  the  proof  in  which 
is  vested  a  claim.  The  claim  resulting  from  this 
judgment  or  confirmed  by  this  judgment  can  be 
pledged. 

Q.  You  said  yesterday  that  if  a  claim  is  assigned 
the  judgment  follows  the  claim?  A.  If  a  claim  is 
assigned — are  you  speaking  about  the  pledge  now, 
or  about  the  assignment?     It  is  quite  different. 

Q.  I  asked  you  how  can  we  pledge  a  judgment. 
You  said  you  cannot  pledge  a  judgment.  A.  You 
can  pledge  the  claim. 

O.     You  can  pledge  the  claim?    A.    Yes. 

Q.  When  you  pledge  a  claim  on  which  there  is  a 
judgment  how  is  this  done?  A.  This  has  to  be  done 
in  this  way :  That  I  give  a  declaration  stating,  T 
herewith  pledge  the  claim,  which  is  dealt  with  and 
which  is  fixed  in  this  judgment,  to  you,  as  my  cred- 
itor.' And  since  the  judgment  itself — I  mean  the 
piece  of  paper  is  a  tangible  thing  it  would  be  far  more 
necessary  that  I  deliver  this  corporeal  thing  to  the 
creditor. 

Q.  What  is  the  corporeal  thing  that  you  would 
deliver?     A.     The  piece  of  paper. 

Q.  What  piece  of  paper  ^  A.  The  judgment 
rendered  by  the  Court.  But  this  is  not  a  necessary — 
that  is  not  the  principal  thing  which  is  necessary  in 
order  to  pledge  a  claim.    As  I  said  yesterday,  (244) 

THE  JUDGMENT  FOLLOWS  THE  CLAIM. 


Q.     Yes.    A.    If  the  claim  is  assigned  to  full 

EXTENT  AND  TO  FULL  RIGHT  THEN  THERE  IS  NO 
DOUBT  THAT  THE  CREDITOR   HAS  THE  RIGHT  TO  CLAIM 

THE  JUDGMENT.  ALSO,  .111(1  tlicfc  is  no  (Joubt,  either, 
that  in  this  case  the  creditor  is  entitled  t(»  a  further 
step,  which  I  wanted  to  point  out  yesterday."  [R. 
pp.  392-3.] 

The  foregoing  evidence  conclusively  shows  that  under 
German  law  the  various  assignments  of  the  claim  against 
Universal  (May  Film  to  May  to  Rank  to  Mandlj  as  well 
as  the  adjudication  of  onmcrsliip  of  the  claim  by  the  De- 
claratory Decree,  carries  with  them,  and  each  of  them, 
not  only  the  title  to  and  ownership  of  the  claim,  but  also 
the  title  to  and  ounicrship  of  the  May  Film  judgment 
itself.  This  Court's  decision  to  the  contrary  is  unques- 
tionably error. 

(2)  The  Decision  Is  Also  Contrary  to  the  Well  Settled 
Principles  of  American  Law  That  the  Claim  and  the 
Judgment  Are  Inseparable,  and  That  an  Assignment  of 
a  Claim.  Whether  Before  or  After  Judgment.  Carries 
With  It  the  Title  to  and  Ownership  of  the  Judgment 
Itself. 

If  the  sufficiency  of  the  various  assignments,  or  some 
of  them,  are  to  be  tested  by  the  ai)plication  of  the  Ameri- 
can law,  the  decision  herein,  nevertheless,  is  basically 
erroneous.  The  severance  by  this  Court  of  the  ownership 
of  the  claim  against  Univer.sal  from  the  ownership  of  the 
May  Film  judc/ment  itself  is  completely  incompatible  with 
the  settled  American  doctrine  that  the  ownership  of  the 
claim  and  the  ownershij)  of  the  judgment  are  inseparable, 
and  that  the  ownership  of  both  the  claim  and  the  judgment 
passes  with  an  assignment  of  either  the  claim  or  the 
judgment. 


—15— 

This  rule  is  best  stated  in  the  leading  case  of  Rufe  v. 
Commercial  Bank,  99  Fed.  650  (4th  Cir.). 

It  appears  in  this  case  that  after  rendition  of  judgment 
in  another  action,  judgment  creditor  gave  a  power  of 
attorney  to  his  lawyer  to  collect  from  judgment  debtor  the 
moneys  recovered  by  the  judgment.  The  power  of  attor- 
ney operated  as  an  assignment  of  the  moneys  so  recovered. 
No  assignment  of  the  judgment  itself  was  given.  Subse- 
quently the  judgment  was  A-acated  and  another  judgment 
was  rendered.  A  dispute  arose  over  the  ownership  of  the 
second  judgment,  the  bank  asserting  its  ownership  through 
the  aforementioned  assignment,  while  Rufe  asserted  that 
the  power  of  attorney  assigned  only  the  claim,  but  not  the 
judgment  itself,  and  therefore  the  bank's  contention  was 
defective.  The  Circuit  Court  upheld  the  assignment  in 
the  following  language  (p.  653)  : 

'Tt  is  contended  that  the  irrevocable  power  of 
attorney  did  not  give  Mr.  Blackford  any  interest  in 
the  judgment,  but  only  in  the  proceeds  of  the  judg- 
ment. The  judgment  is  nothing  hut  the  adjudication 
of  the  court  in  respect  to  the  cause  of  action.  Mc- 
Nulty  V.  Hurd,  72  N.  Y.  521.  It  furnished  the  means 
of  enforcing  the  collection  of  the  debt.  'It  is  impos- 
sible to  separate  them.  The  judgment  zvould  be  bar- 
ren, nor  can  zve  conceive  of  its  existence  zmthout  the 
debt.'  Pattison  v.  Hull,  9  Cow.  747.  The  debt  is 
the  principal  thing.  By  whatever  terms  the  assign- 
ment zvas  made,  if  the  debt  passed  all  rights  and 
remedies  for  its  collection  also  passed  zmth  it.  The 
right  to  the  debt,  as  ezndenced  by  the  judgment 
against  the  defendants,  cannot  exist  in  the  hands  of 
different  persons.  One  cannot  hold  the  judgment, 
and  another  the  debt.  They  are  inseparable.  Bolen 
V.  Crosby,  49  N.  Y.   183.     So  zvhen  the  instrument 
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passed  the  whole  simi  evidenced  in  the  judgment,  and 
devoted  it,  in  the  hands  of  Mr.  Blackford,  to  certain 
specific  uses,  zcitli  that  passed  also  'all  the  rights  and 
remedies  for  its  recovery  and  collection;'  that  is  to 
say,  the  judgment  and  its  incidents."     (Italics  ours.) 

In  Ashburn  v.  McDonald.  91  Mont.  iS3  (5  Pac.  (2d) 
586),  it  was  also  contended  that  the  assignment  of  the 
claim  did  not  carry  with  it  the  title  to  the  ensuing  judg- 
ment- In  rejecting  such  a  contention,  the  Supreme  Court 
of  Montana  stated: 

"Rut  plaintiff  contends  that  the  assignment  of  the 
claim  did  not  carry  with  it  the  judgment  thereafter 
procured  on  the  claim.  This  contention  cannot  be 
sustained.  The  assignment  of  a  debt  carries  ivith  it 
all  rights  that  arc  incidental  to  it  (3  Cal.  Jur.  279). 
The  judgment  is  a  step  taken  for  the  purpose  of  en- 
forcing the  claim  by  merging  the  claim  into  the  form 
of  a  judgnuiit.  The  assignment  of  the  claim  operated 
as  assignment  of  the  means  of  enforcing  it  and  car- 
ried with  it  the  judgment."     (Italics  ours.) 

In  Batesville  Institute  v.  Kauffman,  18  Wall.  154  (21 
L.  Ed.  775),  the  Supreme  Court  stated  the  following: 

"Again,  no  principle  is  better  .settled  than  this,  that 
the  assigfnment  of  a  debt  carries  with  it  an  assign- 
ment of  a  judgment  or  mortgage  by  which  it  is  se- 
cured." 

In  North  V.  Evans.  1  Cal.  Ai)p.  (2d)  64  (36  Pac.  (2d) 
133),  the  California  Court  also  held  that  one  per.son  can- 
not hold  the  judgment  and  another  person  hold  the  debt, 
as  they  are  inseparable. 

In  Brown  v.  Scott.  2S  Cal.  189.  the  California  Supreme 
Court  held  that  an  assignment  of  the  judgment  effected  an 
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assignment  of  the  debt  for  which  it  was  obtained,  even 
though  the  judgment  itself  was  void  as  being  beyond  the 
jurisdiction  of  the  court  to  make. 

In  3  Cal.  Jur.,  page  279,  we  hnd  the  following  rule: 
"32.  Incidental  rights.  The  assignment  of  a  debt 
ordinarily  carries  with  it  all  rights  that  are  incidental 
to  it,  and  entitled  the  assignee  to  all  remedies,  liens 
or  securities  that  could  have  been  used,  or  made 
available  by  the  assignor  as  a  means  of  indemnity  or 
payment." 

One  of  those  rights  incidental  to  an  assignment  of  a 
claim,  which  becomes,  or  has  been  merged  in  a  judgment, 
is  the  judgment  itself.  Thus  the  ownership  of  the  judg- 
ment passes  with  the  assignment  of  the  debt  or  claim. 
(Rufe  V.  Commercial  Bank,  supra:  Ashhurn  v.  McDonald, 
supra.) 

Other  authorities  which  hold  that  the  debt  and  the  judg- 
ment thereon  are  inseparable,  and  that  an  assignment  of 
one  carries  with  it  the  assignment  of  the  other,  that  is, 
the  assignment  of  the  claim  carries  with  it  the  assignment 
of  the  judgment,  or  the  assignment  of  the  judgment  car- 
ries with  it  the  assignment  of  the  claim,  are :  Pattison  v. 
Hull,  9  Cow.  747;  Bolan  v.  Crosby,  49  N.  Y.  183;  Wright 
V.  Parks,  10  Iowa  349;  2  Black  on  Judgments  1405;  2 
Freeman  on  Judgments  2206  \  5  C.  J.  951,  Par.  129. 

We  therefore  respectfully  submit  that  under  both  the 
German  and  American  law  the  various  assignments  by 
which  the  "claim  against  Universal"  was  assigned,  whether 
before  or  after  the  rendition  of  the  May  Film  judgment, 
as  a  matter  of  lazv  carried  zvith  them  the  title  to  the  May 
Film  judgment  itself.  Accordingly,  the  decision  herein  to 
the  contrary,  is  basically  erroneous,  and  a  rehearing  should 
be  granted  herein  so  that  such  error  may  be  corrected. 
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II. 

The  Decision  Erroneously  Limits  the  Scope  and  Effect 
of  the  German  Declaratory  Judgment  to  a  Decla- 
ration of  the  Ownership  and  Assignment  of  the 
Claim,  as  Distinguished  From  the  Ownership  of 
the  May  Film  Judgment  Itself.  There  Is  No 
Such  Distinction  Under  German  Law  Which 
Provides  That  the  Title  to  the  Judgment  Follows 
the  Title  to  the  Claim. 

The  Court  in  its  opinion  states : 

"On  February  25.  1935.  in  the  German  Bank's 
action  against  Mayfilm,  the  Landgcricht  rendered  a 
declaratory  judgment  to  the  effect  that  the  claun  was 
the  property  of  May  and  not  of  Mayfilm,  and  that 
the  alleged  assignment  of  the  claim  by  May  to  the 
German  bank  was  legally  valid.  The  declaratory 
judgment  did  not  declare  that  the  Mayfilm  judgment 
zvas  the  property  of  May,  or  that  May  had  assigned 
the  Mayfilm  judgment  to  the  German  bank — validly 
or  otherzvise.  No  assignment  of  the  Mayfilm  judg- 
ment was  mentioned  or  referred  to  in  the  declaratory 
Judgment."     ( Italics  ours.) 

The  italicized  portion  of  the  foregoing  statement  we 
submit  is  clearly  erroneous.  It  overlooks  a  fundamental 
principle  of  German  law. 
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(1)  The  Declaratory  Judgment  in  Effect  Did  Declare  That 
the  May  Film  Judgment  Was  the  Property  of  May  and 
That  His  Assignment  of  Said  Judgment  to  the  Bank 
Was  Valid. 

The  declaration  in  the  Declaratory  Decree,  as  to  the 
ownership  and  assignment  of  the  claim,  likewise  consti- 
tuted a  declaration  as  to  the  ownership  and  assignment 
of  the  May  Film  judgnwnt  itself,  for  under  the  German 
law  the  title  to  the  May  Film  judgment  followed  the  title 
to  the  claim  upon  which  it  was  based.  Furthermore,  the 
German  law  also  provided  that  the  May  Film  judgment 
as  such  could  not  be  assigned,  but  that  only  the  claim 
could  be  assigned  and  that  such  assignment  carried  with 
it  the  title  to  the  May  Film  judgment  itself. 

Obviously  this  Court  in  speaking  of  the  Declaratory 
judgment  has  overlooked  the  testimony  previously  quoted 
under  the  preceding  point  in  this  Petition  to  the  effect 
that  under  German  law  the  judgment  "means  the  docu- 
ment"; that  a  person  "cannot  transfer  a  judgment  as 
such"  but  "can  transfer  only  the  claim,  and  the  title  to 
the  judgment  follows  the  title  to  the  claim";  that  "in  the 
case  the  party  has  a  judgment"  this  "means  really  that 
the  party  has  a  claim  against  a  debtor  which  has  been 
confirmed  and  made  enforceable  by  a  judgment"  [R.  pp. 
328-9]  ;  that  "the  judgment  follows  the  claim"  and  "if 
the  claim  is  assigned  to  full  extent  and  to  full  right,  then 
there  is  no  doubt  that  the  creditor  has  the  right  to  claim 
the  judgment  also."     f  R.  pp.  392-3.] 

This  evidence  clearly  demonstrates  that  the  Declaratory 
judgment  did  "declare  that  the  May  film  judgment  was  the 
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property  of  May"  and  "that  May  had  assigned  the  May- 
Hhii  judgment  to  the  German  Bank — validly."  It  also 
completely  explained  why  "no  assignment  of  the  Mayfilm 
judgment  was  mentioned  or  referred  to  in  the  declaratory 
judgment,"  namely,  because  under  German  law  the  judg- 
ment as  such  could  not  he  assigned;  that  only  the  claim 
could  be  assigned.  Tlie  Declaratory  judgment,  therefore, 
properly  referred  only  to  the  assignment  of  the  claim 
without  reference  to  any  assignment  of  the  May  Film 
judgment  itself.  This  was  correct  under  the  German  law. 
Nevertheless,  the  title  to  the  May  Film  judgment,  under 
that  law.  followed  the  title  to  the  claim  without  reference 
to  an  assignment  of  the  judgment  itself. 

Furthermore  it  was  definitely  stated  and  understood 
that  the  Declaratory  judgment  included,  not  only  a  decla- 
ration as  to  the  claim,  but  also  a  declaration  as  to  the 
ownership  of  the  May  Film  judgment  itself.  This  is  dis- 
closed by  the  following  proceedings  had  when  Dr.  Pinner 
was  testifying: 

"The  Court :  The  court  gave  judgment  which 
stated  that  May  Film  Corporation  did  not  own,  but 
that  Joe  May  owned  the  judgment:  is  that  correct? 
A.  Yes,  I  got  the  judgment  according  to  my  com- 
plaint, favorable  to  May  (368). 

The  Court :     All  right. 

Q.  By  Mr.  Hirschfeld:  And.  also,  that  the  as- 
signment was  made  to  the  Bank  for  Foreign  Com- 
merce? A.  Yes;  that  is  included  in  the  judgment."* 
[R.  p.  489.] 


^The  questions  and  answers  arc  referring  to  the  German  declara- 
tor>'  judgment. 
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It  was  never  appellee's  position  that  an  assignment  of 
or  ownership  of  the  claim  did  not  carry  with  it  the  owner- 
ship of  the  May  Film  judgment.  This  was  properly  con- 
ceded. Appellee  contested  the  ownership  of  the  claim; 
not  the  ownership  of  the  claim,  as  distinguished  from  the 
ownership  of  the  May  Film  judgment  itself.  It  con- 
tended that  notwithstanding  the  adjudication  in  the  De- 
claratory judgment  that  May,  and  not  May  Film,  was  the 
owner  of  the  claim;  that  said  adjudication  was  incorrect, 
and  that  May,  in  fact,  was  not  the  owner  of  the  claim, 
and  thus  acquired  no  ovvaiership  in  the  May  Film  judgment 
itself. 

Such  contention  was  and  is  erroneous. 

The  effect  of  the  decree  as  evidence  in  this  action  will 
be  discussed  in  the  succeeding  pages  of  this  Petition. 

It  follows  from  what  we  have  said  herein  that  this 
Honorable  Court's  interpretation  of  the  Declaratory  judg- 
ment in  limiting  it  to  an  adjudication  of  the  claim,  as 
distinguished  from  the  ownership  of  the  May  Film  judg- 
ment, is  clearly  erroneous. 

A  rehearing  is  necessary  to  correct  such  error. 
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111. 

The  Evidence  Is  Sufficient  to  Establish  Appellants' 
Ownership  to  the  May  Film  Judgment.  The  De- 
cision Herein,  to  the  Contrary,  Overlooks  and 
Misconstrues  Important  Evidence,  and  the  Legal 
Principles  Applicable  Thereto. 

The  Court  in  its  ()i)inion  states: 

'There  was  no  evidence  that  the  Mayhlm  judg- 
ment was  ever  assigned  or  transferred  by  Alayfilm, 
or  that  title  to  the  Mayfilni  judgment  ever  passed 
from  Maytilni.  The  District  Court  accordingly  found 
that  the  Mayhhii  judgment  was  at  all  times  the  prop- 
erty of  Maytilm,  and  that  neither  May  nor  the  Ger- 
man bank  nor  Mandl  nor  Union  Bank  nor  appellants 
ever  acquired  or  owned  the  Mayfilm  judgment.  These 
findings  arc  amply  supported  by  evidence." 

This  conclusion,  we  submit,  is  incorrect.  The  Court  in 
evaluating  the  evidence  overlooked  the  evidence  which 
disclosed  that  under  German  law  it  is  the  claim,  not  the 
judgment,  which  can  be  assigned,  and  that  title  to  the 
judgment  follows  the  title  to  the  claim.  Tt  also  was  under 
the  misapprehension,  as  to  both  German  and  American 
law,  by  making  a  distinction  between  an  assignment  of  a 
claim,  and  the  assignment  of  the  judgment  itself,  when  in 
fact  no  such  distinction  exists. 

As  a  result,  this  Honorable  Court  erroneously  concluded 
that  the  various  assignments  of  "claims  against  Univer- 
sal," without  an  actual  assignment  of  the  May  Film  judg- 
ment itself,  were  insufficient  to  transfer  the  May  Film 
judgment.  It  further  erroneously  concluded  that  the  De- 
claratory judgment  was  a  declaration  relating  solely  to  the 
ownership  and  assignment  of  the  claim,  and  therefore  it 


—25— 

was  held  insufficient  to  include  the  May  Film  judgment 
itself.  In  these  conclusions  this  Honorable  Court  was 
basically  wrong. 

We  therefore  submit  that  a  re-examination  of  the  evi- 
dence, correctly  interpreted,  will  clearly  establish  appel- 
lants' ownership  to  the  May  Film  judgment  itself.  This 
ownership  will  be  traced  from  its  source  down  to  the 
appellants. 

(A)   The  Declaratory  Judgment. 

This  Declaratory  judgment  is  the  foundation  of,  and 
the  introductory  fact  to,  a  link  in  appellants'  chain  of  title. 
It  is  from  this  decree  that  appellants  stem  their  ownership 
of  the  May  Film  judgment.  It  is  therefore  of  prime  im- 
portance to  determine  not  only  the  scope  of  its  adjudica- 
tion, but  also  its  admissibility,  value  and  weight  as  evi- 
dence in  this  case  as  against  appellee. 

(1)  The  Declaratory  Judgment  Declared  and  Conclusively 
Established,  Between  the  Parties  Thereto,  i.  e.,  the  Ger- 
man Bank  and  May  Film  Corp.,  That  the  May  Film 
Judgment  Was  the  Property  of  May,  and  Not  of  May 
Film,  and  Therefore  May's  Assignment  of  Said  Judgment 
to   the   German   Bank   Was   Valid. 

While  the  decree  by  its  terms  refers  to  the  "claim 
asserted  in  the  case  of  May  Film  Corporation  vs.  Univer- 
sal" this,  under  German  law,  included  the  May  Film  judg- 
ment and  constituted  an  adjudication  and  declaration  as 
to  the  ownership  of  the  May  Film  judgment  itself. 

It  was  conceded  that  under  German  law  the  title  to  the 
judgment  followed  the  title  to  the  claim,  and  that  the 
judgment  as  such  could  not  be  assigned;  that  only  the 
claim  could  be  assigned.     (Point  I  of  this  Petition.) 
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Likewise  it  was  conceded  tliat  the  Declaratory  judg- 
ment, between  the  parties  thereto,  established  and  adjudi- 
cated that  the  May  Film  judp^nient  was  the  property  of 
May,  and  not  of  May  Film ;  that  May's  assis:nment  thereof 
to  the  Bank  was  valid,  and  that  said  decree  was  binding 
upon  and  conclusive  and  res  acijitdicata  between  the  parties 
to  that  judgment.     |  R.  pp.  338-340,  342,  369,  489.] 

(2)  The  Effect  of  the  Declaratory  Judgment  Was  to  Trans- 
fer Title  of  the  May  Film  Judgment  From  May  Film 
Corporation  to  the  German  Bank.  It  Divested  May  Film 
Corporation  of  All  Title  to  the  May  Film  Judgment  and 
Established  the  Title  Thereto  in  the  German  Bank. 

This  rule  is  succinctly  stated  in  Restatement  of  the  Law 
— Judgments — page  524: 

"110.    Judgment  as  a  Transfer  of  Title. 

"In  an  action  involving  any  property  interest, 
where  a  court  which  has  jurisdiction  over  the  prop- 
erty interest  renders  a  judgment  which  determines 
that  one  of  the  parties  has  a  right  or  title  superior 
to  that  of  the  other  party,  the  judgment  has  the  effect 
of  an  involuntary  transfer  from  the  unsuccessful 
party  to  the  other." 

".  .  .  The  rule  may  ftpcrate  to  create  or  to  de- 
stroy a  title  or  claim  the  validity  of  which  is  depend- 
ent upon  whether  there  was  or  was  not  a  transfer 
from  one  of  the  parties  to  the  action  to  the  other. 


In  the  leading  case  of  Chapman  ?'.  Moore,  151  Cal. 
509  (51  Pac.  324).  the  California  Supreme  Court  in  re- 
ferring to  the  effect  of  a  decree  in  another  action  as  a 
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transfer  of  title  between  the  parties  thereto,  as  against  a 

stranger  to  that  action,  stated  (p.  516): 

"It  was  conceded  on  the  trial  that  in  1887  the  legal 
title  to  the  lot  in  controversy  was  in  Walter  Patter- 
son. ...  It  was  defeated  and  barred  by  the  judg- 
ment obtained  by  Davis,  the  predecessory  of  plaintiff, 
against  Patterson  in  1894.  As  between  these  two  it 
was  there  adjudged  that  the  legal  title,  conceded  .  .  . 
in  Patterson,  was,  as  against  him,  in  Davis,  ajtd  such 
adjudication  was  as  effective  ezndence  of  title  to  the 
property  in  the  latter  .  .  .  as  if  Patterson  had 
made  him  a  conveyance  of  it  by  deed.  .  .  ."* 
(Italics  ours.) 

In  Title  Insurance  Company  v.  United  States  F.  &  G. 
Co.,  121  Cal.  App.  7?>  (76-77).  the  effect  of  a  decree  in 
another  action  as  evidence  against  a  stranger  was  also 
involved;  the  Court  stated: 

"If  the  judgment  in  the  quiet  title  action  brought 
by  Maybrook  against  Ramos  Bros.,  Incorporated,  had 
the  effect  of  vesting  the  title  of  Ramos  Bros.,  In- 
corporated, in  Maybrook.  this  appeal  must  fail.  .  .  . 
The  judgment  obtained  by  Maybrook  is  as  conclusive 
evidence  against  Ramos  Bros.,  Incorporated,  that 
title  was  in  Maybrook,  as  if  Ramos  Bros.,  Incorpo- 
rated, had  given  Maybrook  a  deed.  Like  a  deed,  it 
was  admissible  against  appellants  as  a  muniment  of 
title  to  show  that  Maybrook  through  the  judgment 
had  acquired  the  title  theretofore  held  by  Ramos 
Bros.,  Incorporated.'*'     (ItaHcs  ours.) 


^Please  see  Appellants'  Opening  Brief,  Appendix,  page?   1-3.   for 
extensive  quotation   from  case. 

^Please  see  Appellants'  Opening  Brief.  Appendix,  pages  3  and  4, 
for  further  quotation  from  case. 
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In  Perkins  v.  Bcnyuct,  55  Cal.  App.  720  (132  Pac.  (2d) 
70).  the  decree  was  accepted  as  conclusive  evidence  against 
the  defendant  as  to  the  ownershij)  of  said  stock,  even 
though  the  defendant  was  not  a  i)arty  to  said  decree.* 

The  rule  announced  in  the  foregoing  cases  apply  alike 
to  title  of  real  or  personal  property." 

Thus  the  Declaratory  judgment  itself  operated  as  a 
transfer  of  title  of  the  May  Film  judgment  from  May 
Film  Corporation  to  Joe  May  and  through  Joe  May  to 
the  German  Hank.  It  was  not  necessary  for  appellants 
to  go  behind  this  decree  to  establish  that  May  Film  Cor- 
poration no  longer  owned  the  judgment,  or  that  the  title 
thereto  became  and  was  vested  in  the  German  Bank.  The 
decree  itself  was  sufficient  for  that  purpose. 

(3)  The  Declaratory  Judgment  Was  Admissible  in  This  Ac- 
tion as  "A  Mumiment  of  Title"  and  Constituted  Evidence 
Against  Appellee  Even  Though  Appellee  Was  Not  a 
Party  to  That  Action. 

All  questions  of  evidence,  including  its  admissibility  and 
sufficiency,  are,  of  course,  governed  by  the  law  of  the 
forum.  {Saylesv.  Peters,  11  Cal.  App.  (2d)  401,  407  (54 
Pac.  (2d)  94).  7S  A.  L.  R.  884;  also  see  App.  Op.  Br. 
p.  46.) 

The  leading  case  which  announced  the  rule  that  the  De- 
claratory  judgment   was   admissible   and   constituted   evi- 


•''ricase  sec  Appellants'  npeniii!:,'  P.ricf.  Apix^ndix.  pages  4-12.  in- 
clusive, for  extensive  quotation  from  case. 

•Please  see  pages  47.   Appellants'  Opening  Brief,   for  extensive 
quotation  of  authorities. 
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dence  against  appellee  is  Barr  v.   Grats's  Executors,  4 

Wheat.  213,  4  L.  Ed.  553,  wherein  Justice  Story  states  the 

rule  as  follows : 

"Another  error  alleged  is,  that  the  court  allowed 
the  decree  of  the  Circuit  Court,  in  the  chancery  suit 
between  Michael  Gratz  and  John  Craig  and  others, 
to  be  given  in  evidence  to  the  jury.  In  our  opinion 
this  record  was  clearly  admissible.  It  is  true  that, 
in  general,  judgments  and  decrees  are  evidence  only 
in  suits  between  parties  and  privies.  But  the  doctrine 
is  wholly  inapplicable  to  a  case  like  the  present,  where 
the  decree  is  not  introduced  as  per  se  binding  upon 
any  rights  of  the  other  party,  but  as  an  introductory 
fact  to  a  link  in  the  chain  of  plaintiff's  title,  and 
constituting  a  part  of  the  muniments  of  his  estate; 
without  establishing  the  existence  of  the  decree,  it 
would  be  impossible  to  establish  the  legal  validity  of 
the  deed  from  Robert  Johnson  to  the  lessors  of  the 
plaintiffs,  which  was  made  under  the  authority  of 
that  decree;  and  under  such  circumstances  to  reject 
the  proof  of  the  decree,  would  be,  in  effect,  to  declare 
that  no  title  derived  under  a  decree  in  chancery,  was 
of  any  validity  except  in  a  suit  between  parties  and 
221*)  privies,  so  that  in*  a  suit  by  or  against  a  stran- 
ger, it  would  be  a  mere  nullity.  It  might  with  as 
much  propriety  be  argued  that  the  plaintiff  was  not  at 
liberty  to  prove  any  other  title  deeds  in  this  suit, 
because  they  were  res  inter  alios  acta." 

Chapman  i'.  Moore,  supra,  cites  and  follows  the  Barr 
case.    On  page  515  the  Court  states: 

''These  authorities  declare  the  exception  to  the 
general  rule  to  be  well  established  that  a  party  claim- 
ing under  a  judgment  is  entitled  to  prove  it  as  a 
muniment  in  his  chain  of  title.     ...     So  with  the 
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judgment.  .  .  .  As  it  was  as  effective  against 
Patterson's  claim  of  title  as  if  he  had  made  Davis  a 
deed  to  the  property,  it  was,  under  the  rule  heretofore 
stated,  admissible  for  the  same  purpose  that  his  deed 
would  have  been — as  a  muniment  of  title.  Being  so 
admissible,  it,  with  the  previous  concession  of  legal 
title  in  Patterson  and  the  presumption  arising  there- 
from, together  with  the  conveyance  from  David  to 
plaintiff,  established  in  liini  f^rinia  facie  title  to  the 
property,  which  in  the  absence  of  any  evidence  of 
title  in  tlie  defendant  would  ha\e  warranted  a  judg- 
ment in  his  favor  against  the  defendant  Moore,  and 
the  finding  of  the  court  in  the  face  of  this  prima  facie 
showing  that  plaintiff  was  not  the  owner  was  not 
justified  by  the  evidence.     .     .    ."     (Italics  ours.) 

To  same  effect  see  Title  Insurance  Company  v.  U.  S.  F. 
&  G.  Co.,  supra;  Perkins  v.  Benguet,  supra. 

In  fact,  the  rule  announced  in  the  foregoing  case  is  of 
universal  application.  ( See  App.  Op.  Br.  i)p.  46  and  47 
for  long  list  of  authorities.) 

Therefore,  it  follows  that  the  Declaratory  judgment  is 
evidence  herein  as  "a  muniment  of  appellants'  title,"  and 
as  such  evidence  it  divested  May  Film  Corp.  of  the  owner- 
ship of  May  Film  judgment,  and  transferred  the  same  to, 
and  established  that  ownership,  firstly,  in  Joe  May  and 
through  him  in  the  German  Bank. 
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(4)  The  Declaratory  Judgment  Not  Only  Was  Admissible 
Against  Appellee,  but  It  Was  Conclusive  Evidence  That 
May  Film  Corporation  Did  Not  Own  the  May  Film 
Judgment,  and  That  Title  Thereto  Had  Become  and 
Was  Vested  in  the  German  Bank.  The  Declaratory 
Judgment  Admittedly  Was  Conclusive  Between  the 
Parties  Thereto,  and  Since  Appellee  Contended  That 
May  Film  Corporation,  the  Unsuccessful  Party,  Still 
Owned  the  May  Film  Judgment,  Notwithstanding  the 
Decree  to  the  Contrary,  Appellee,  by  Such  Assertion, 
Stood  in  the  Shoes  of  May  Film  Corporation,  and  Like 
May  Film  Was  Conclusively  Bound  by  Said  Declaratory 
Decree. 

When  a  debtor  asserts  that  the  unsuccessful  party  to  a 
judgment,  which  has  determined  ownership  of  property, 
is  in  fact  the  owner  of  such  property  notwithstanding  the 
judgment  to  the  contrary,  the  debtor  thereby  becomes 
conclusively  bound  by  that  judgment  even  though  he  is 
not  a  party  thereto.  In  such  case,  the  debtor  by  espousing 
the  unsuccessful  parties'  cause,  stands  in  the  shoes  of  the 
unsuccessful  party,  and  like  that  party  is  conclusively 
bound  by  the  judgment.  This  rule  is  stated,  applied  and 
followed  in  Perkins  z'.  Bcnyuet,  55  Cal.  App.  (2d)  720 
(132  Pac.  (2d)  70);  Hughes  v.  United  Pipe  Lines,  119 
N.  Y.  423  (23  N.  E.  1042):  Commercial  National  Bank 
V.  Alloway,  207  Iowa  419  (223  N.  W.  167). 

The  factual  situation  in  each  of  these  cases  are  prac- 
tically identical  with  the  case  at  bar.  In  each  case  it  was 
held  that  the  determination  of  the  ownership  of  the  prop- 
erty in  a  judgment  to  which  the  debtor  was  not  a  part  was 
nevertheless  conclusive  against   such   debtor   in   a   subse- 
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quent  action  where  the  debtor  asserted  that  the  title  to  the 
property  was  in  tlie  unsuccessful  party  to  such  judgment. 

These  decisions,  we  submit,  are  conclusive  agfainst  ap- 
pellee's contention  that  it  is  |)roper  for  it  to  collaterally 
attack  the  Declaratory  judj^mcnt.  However.  api)ellee*s 
attack  upon  the  Decree,  even  if  proper,  was  ifisitfficicnt  to 
defeat  its  adjudication. 

Dr.  Golm's  testimony  (even  if  admissible)  simply  states 
that  an  assignment  of  the  claim  from  May  Film  to  Joe 
May  was  required  to  vest  title  in  May:  that  with  such 
assignment  the  transfer  of  the  claim  was  valid  and  com- 
plete; that  without  it  nothing  passed  to  May.  The  record 
herein — Declaratory  relief  action — however  affirmatively 
states  that  May  Film  actually  assigned  the  claim  to  May. 
The  "Facts"  [R.  p.  22i<]  therein  refer  to,  the  "grounds 
for  decision"  |  R.  \)\).  228-9 1  therein  recite,  and  the  wit- 
ness therein  testified  |R.  j).  23G\  :  "It  is  correct  that 
there  was  assigned  to  .  .  .  Joe  May  .  .  .  the  claim 
against  Universal.  .  .  ."  Dr.  Golm  stated  that  "An 
oral  assignment  could  be  sufficient"  |R.  p.  456]:  "that 
it  wasn't  necessary  that  it  be  written."  fR.  p.  457.] 
The  Decree,  therefore,  is  correct  under  Cennan  /ait-  under 
appellee's  own  testimony.  Dr.  Golm's  opinion  (errone- 
ously admitted  over  objection  |  R.  pp.  334-5])  that  the 
Decree  was  erroneous  has  no  probative  force  and  is  with- 
out value  as  evidence  herein.  Both  the  hypothetical  ques- 
tion asked,  and  the  answer  given,  expressly  assumed  the 
absence  of  facts  existing  in  the  record.  ;.  e..  that  the  claim 
was  assigned  by   May   Film  to  Joe   May.     That   ojiinion 
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(even  if  admissible)  is  therefore  governed  by  the  rule 
stated  in  Barnett  v.  Atchison  Railway  Co.,  99  Cal.  App. 
310,  317  (278  Pac.  443)  : 

"The  opinion  of  a  witness  upon  assumed  facts 
differing  from  those  shown  by  the  evidence  cannot 
be  given  any  probative  force  (Estate  of  Purcell,  164 
Cal.  300,  308  ( 128  Pac.  932 ) ),  and  when  such  opinion 
is  given  in  answer  to  a  question  which  does  not  take 
the  facts  proved  into  consideration  it  is  without  value 
as  evidence." 

To  same  effect : 

Estate  of  Purcell,    164   Cal.   301,   308    (128   Pac. 
932); 

San  Diego  Land  Co,  v.  Neal,  88  Cal.  50,  63   (25 
Pac.  977). 

(5)  It  Was  Not  Necessary  for  the  Appellants  to  Establish 
the  Facts  Upon  Which  the  Declaratory  Judgment  Was 
Based.  The  Facts  Adjudicated  in,  and  the  Recitals  of 
the  Decree  Constituted  Evidence  Herein  and  the  Decree 
Itself  Established  the  Facts  Which  It  Adjudicated. 

In  Perkins  v.  Benguet,  supra,  it  was  held  that  the  New 
York  judgment,  therein  involved,  and  every  finding  upon 
which  it  was  based  was  conclusive  against  the  defendant 
in  the  California  case,  with  respect  to  everything  therein 
adjudicated,  i.  e.,  res  ad  judicata  in  the  same  way  as  if  the 
defendant  had  been  a  party  to  the  New  York  action,  and 
the  New  York  record  and  judgment  was  admitted  as  com- 
petent and  conclusive  evidence  of  plaintiff's  title. 


Further  the  recitals  of  the  Decree  are  evidence  herein. 

Page  V.  Carver,  5   Cal.   App.   383,  385    (90  Pac.   481), 

states : 

".  .  .  we  are  nevertheless  of  the  opinion  that  where 
a  collateral  attack  is  made,  the  recitals  contained  in 
the  judgment  are  sufficient  evidence  of  the  matters 
therein  recited.  The  judgment  may  be  grossly  unjust 
or  erroneous,  but  the  decision  of  the  court  as  to  all 
issues  involved  in  the  action  stands  as  a  finality  be- 
tween the  parties  and  their  privies  until  set  aside  in 
some  mode  recognized  by  law.  (Jones  on  Evidence, 
Sec.  601.)  In  such  case,  where  the  judgment  is  one 
rendered  by  a  court  of  general  jurisdiction,  the  re- 
citals contained  therein  constitute  evidence  of  their 
truth  and  every  intendment  must  be  indulged  in  sup- 
port of  the  judgment." 

Simmons  v.    Thrcshour,    118   Cal.    100.    101    (50   Pac. 

312),  states: 

"As  the  record  offered  .  .  .  was  competent  evi- 
dence of  the  final  adjudication  ...  so  its  recitals 
.    .    .    were  evidence  of  the  facts  recited ;    .     .     ." 

In  Estate  of  Huusicker,  65  Cal. -App.  114  (223  Pac. 
411 ),  it  was  held  that  the  contents  of  a  document  attached 
to  the  petition  in  an  adoption  matter  and  the  recitals  in 
the  Pennsylvania  decree  supplied  the  necessary  evidence 
of  jurisdictional  facts  urged  therein  t(j  be  lacking. 

Besides  it  is  well  established  that  a  judgment  or  decree 
necessarily  affirming  the  existence  of  any  fact  is  conclusive 
evidence  of  that  fact  when  that  fact  again  is  in  issue. 
While  this  rule  primarily  is  one  between  the  parties  or 
privies  to  the  judgment,  it  also  is  effective  when  the  judg- 
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ment  is  used  as  a  "muniment  of  title"  in  another  action, 
and  the  defendant  therein  asserts  the  title  to  be  in  the 
unsuccessful  party  to  the  judgment.  {Perkins  v.  Benguet, 
supra;  Elliott  v.  Bretsch,  59  Cal.  App.  (2d)  543,  549  (139 
Pac.  (2d)  332);  Murdoch  v.  Eddy,  38  Cal.  App.  (2d) 
551,  554  (101  Pac.  (2d)  722).; 

Therefore,  when  the  record  of  the  Declaratory  judg- 
ment recited  that  Joe  May  acquired  the  claim  against 
Universal;  that  said  claim  had  been  assigned  to  the  Ger- 
man Bank,  and  that  such  assignment  was  valid,  those 
facts  were  conclusive  as  between  the  parties  to  that  action, 
to-wit,  the  German  Bank  and  May  Film.  They  also  be- 
come conclusive  in  this  action  against  appellee  when  it 
asserted  that,  as  between  the  German  Bank,  May  and 
May  Film  Corp.,  May  Film  Corp.  was  still  the  owner  of 
the  May  Film  judgment  notwithstanding  the  contrary  de- 
cree. This  contention  May  Film  itself  could  not  urge. 
It  was  concluded  by  the  decree.  Therefore,  appellee  like- 
wise was  concluded.  Under  its  contention  it  stood  in  May 
Film  shoes. 

The  opinion  herein  also  states  that  there  was  no  evidence 
of  the  assignment  set  forth  in  the  letter  dated  February 
12,  1936  [PI.  Ex.  5]  ;  or  that  it  was  ever  executed  or 
existed.  Again  this  Court  has  overlooked  certain  testi- 
mony. Joe  May  testified  at  the  trial  that  the  assignment, 
a  copy  of  which  is  set  forth  in  Exhibit  5,  was  actually 
signed  by  him  and  delivered  to  the  German  Bank.  |  R.  p. 
482.]  Dr.  Lenk  also  testified  that  Joe  May  delivered  to 
the  German  Bank  the  assignment  of  a  claim  of  May  Film 
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V.  Universal  P^ictures  Corporation  of  New  York.     [R.  pp. 
280-1,  289.] 

Appellants,  therefore,  established  their  first  link  in  their 
chain  of  title.  l)y  the  Declaratory  jndg^nent  the  title  to 
the  May  Film  judgment  was  taken  from  May  h^ilm  Corp. 
and  through  Joe  May  was  placed  in  tlie  German  Bank. 
The  German  liank.  therefore,  acquired  the  May  Film 
judgment. 

B.     The  Assign mi:nt  From  German  Bank  to  Mandl. 

This  is  the  second  link  in  appellants'  chain  of  title.  This 
Court,  in  referring  to  that  assignment,  states: 

"There  was  no  evidence  of  any  such  assignment. 
Mandl  testified  that  a  claim  of  the  German  Bank 
against  Bank,  but  did  not  testify  that  the  Mayfiln?. 
judgment  was  assigned  to  him  by  the  German  bank 
or  anyone  else.  There  was  no  evidence  that  the  Ger- 
man bank  ever  owned  the  May  film  judgment." 

Here  again  we  have  an  illustration  of  the  basic  error 
which  has  permeated  the  entire  opinion,  /'.  c,  an  erroneous 
distinction  between  the  ownershij)  and  assignment  of  the 
"claim."  and  the  ownershij)  and  assignment  of  the  May 
Film  judgment  itself.  This,  we  have  shown,  under  both 
the  German  and  American  law  to  be  incorrect.  Undoubt- 
edly this  error  was  caused  by  the  fact  that  this  Honorable 
Court  obviously  overlooked  and  failed  to  consider  the  oft- 
repeated  evidence — that  under  German  law  it  is  the  claim 
which  is  assigned ;  the  judgment  as  such  cannot  be  as- 
signed and  that  title  t(j  the  judgment  follows  title  to  the 
claim. 
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(1)  The  Assignment  o£  the  Claim  Against  Universal  to 
Mandl  Constituted  an  Assignment  of  the  May  Film 
Judgment  Itself,  Since  Only  the  Claim,  and  Not  the 
May  Film  Judgment  as  Such,  Could  Be  Assigned;  How- 
ever, the  Title  to  the  May  Film  Judgment  Followed  the 
Title  to  the  Claim.  Mandl  Therefore  Acquired  the  May 
Film   Judgment. 

Mandl  testified  that  after  he  naid  the  German  Bank 
upon  his  guarantee,  the  said  bank  gave  him  an  assignment 
of  a  certain  claim  they  held  against  Universal.  [R.  pp. 
263-4,  270.] 

This  Court's  criticism  of  this  assignment  was  that  the 
testimony  disclosed  that  only  an  assignment  of  the  claim 
against  Universal  was  made,  but  that  it  failed  to  disclose 
any  assignment  of  the  May  Film  judgment  itself. 

This  criticism  is  without  valid  basis,  because  in  making 
such  statement  this  Court  failed  to  consider  the  fact  that 
under  German  law  it  was  the  claim,  not  the  judgment, 
which  was  assigned,  and  that  the  title  to  the  judgment 
followed  the  title  to  the  claim.  Therefore,  when  Mandl 
stated  that  the  claim  against  Universal  was  assigned  to 
him  by  the  German  Bank,  this  assignment  as  a  matter  of 
law  transferred  the  May  Film  judgment  to  him.  Evidence 
similar  to  Mandl's  testimony  has  been  upheld  as  sufficient 
to  establish  an  assignment.  In  Bank  of  Italv  v.  Betten- 
courf,  214  Cal.  571,  575-6  (7  Pac.  (2d)  174),  the  Su- 
preme Court  of  California  held  that  the  following  ques- 
tion, "Did  the  Bank  of  Italy  jmrchase  the  Bank  of  Moon 
Bay  and  its  properties?"  and  the  answer  thereto.  ''Yes." 
was  sufficient  to  uphold  the  transfer  and  succession  to  the 
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I  roperties.     In  huldinj,'  that  the  objection  thereto  was  only 

technical,  the  Court  stated: 

"No  attempt  wa.s  made  by  appellants  to  show  by 
cross  examination,  or  otherwise,  that  plaintiff  was 
not  the  owner  of  said  notes.  Surely  no  other  action 
could  be  maintained  to  compel  a  second  payment  of 
the  notes." 

In  Brozcn  z'.  Patella,  24  Cal.  App.  (2d)  362  (75  Pac. 
(2d)  119),  testimony  that  a  note  was  handed  to  a  party 
and  he  was  told  to  "endorse  an  assij^nmcnt  to  one  A.  B. 
Ikown"  and  to  have  it  executed,  was  held  sufficient  to 
support  an  assignment  of  the  note,  even  though  no  such 
assignment  was  endorsed  upon  it. 

The  lower  Court  held  such  evidence  insufficient  and  the 
Appellate  Court  reversed  the  judgment  in  favor  of  the 
defendant. 

And  so  in  tlie  case  at  bar.  Appellee  made  no  attempt 
by  cross-examination,  or  otherwise,  to  disprove  the  as- 
signment testified  to  by  Mandl,  nor  to  incjuire  into  the 
mechanics  or  formalities  by  which  it  was  made.  Further- 
more, appellee's  witness  admitted  that  the  Cierman  I'ank 
was  obligated  to  assign  the  claim  to  Mandl  (R.  pp.  354-6] 
who  was  entitled  to  receive  it.     |  R.  p.  371.] 

This  evidence  is  particularly  sufficient  since  appellee  is 
fully  protected  under  b(jth  the  German  and  American  law 
from  further  claim  by  or  liability  to  the  Bank.  Both  the 
assignment  and  the  "notice"  from  the  German  Bank  fPl. 
Ex.  11.  R.  J)]).  295-7 1  under  German  law,  Section  409 
fR.  p.  439 1 ,  also  Golm's  testimony  fR.  pp.  349,  428], 
completely  protects  the  appellee  from  "double"  liability; 
and   under    American  law,   both   the  assignment   and   the 
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notice    which    itself   constitutes   an    equitable   assignment, 
affords  appellee  the  same  full  protection. 

The  appellee's  rights  are  therefore  governed  by  the 
following  rule  stated  in  Bartlett  Estate  Co.  v.  Eraser,  11 
Cal.  App.  ?>72>,  376  (105  Pac.  130)  : 

appellant  is  fully  protected  from  further 
litigation  or  liability  in  connection  with  any  claim  of 
the  bank  on  the  paper,  and  this  should  be  the  full 
measure  of  his  right  to  enforce  proof  of  assignment, 
or  to  question  its  validity." 

( See  also  Op.  Br.  pp.  67,  84. )  It  is  also  significant  that 
prior  to  suit  appellee  denied  liability  solely  on  other 
grounds.  [PI.  Ex.  13,  R.  pp.  520-22;  Deft.  Ex.  B,  R.  p. 
308.] 

There  can  be  no  valid  criticism  of  the  assignment, 
because  of  any  uncertainty  or  error  as  to  the  date  of  the 
assignment.  The  evidence  shows  that  it  was  made  after 
Mandl  paid  his  guarantee  to  the  German  Bank.  [R.  p. 
270.]  This  was  sometime  in  1936.  The  fact  of  an  as- 
signment, not  the  date  thereof,  governs;  and  if  there  is 
an  erroneous  date  given,  the  date  may  be  disregarded 
where  the  contents  and  the  surrounding  circumstances 
sufficiently  describe  the  claim  actually  transferred,  without 
the  date.  Binford  v.  Boyd,  178  Cal.  458,  464  (174 
Pac.  56.)     This  principle  is  especially  applicable  herein. 

Neither  was  it  necessary  to  produce  the  original  assign- 
ment. A'O  objection  was  interposed  on  that  ground,  nor 
was  that  the  basis  of  the  trial  court's  decision;  besides,  its 
whereabouts  was  unknown.  |  R.  p.  264.]  Wherever  it 
was,  it  was  clear  from  the  testimony  [R.  p.  262]  that  it 
was  beyond  the  jurisdiction  of  the  Court.  Secondary  evi- 
dence, therefore,  was  proper. 
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In  Burton  v.  DrUjys,  20  Wall.  125.  134,  22  L.  Ed.  299. 
302,  Mr.  Justice  Swaync,  after  ruling  that  secondary 
evidence  of  a  written  document  was  admissible  in  the 
absence  of  a  specific  objection,  stated  the  following  rule: 

"In  the  present  case  the  witness  lived  in  another 
State  and  more  than  one  hundred  miles  from  the  place 
of  trial.  The  process  of  the  court  could  not  reach 
him;  for  all  jurisdictional  purjioses  he  was  as  if  he 
were  dead.  It  is  well  settled  that  if  books  or  papers 
necessary  as  evidence  in  a  court  in  one  State  be  in  the 
possession  of  a  i)erson  living  in  another  state,  second- 
ary evidence,  zcitlwut  further  shonnng,  may  be  given 
to  prove  the  contents  of  such  papers,  and  notice  to 
produce  them  is  unnecessary."    (Italics  ours.) 

In  Mackroth  v.  Sladky,  27  Cal.  App.  112,  199  (148  Pac. 
978),  the  rule  is  stated  as  follows: 

"The  trial  court  did  not  err  in  its  ruling  permitting 
secondary  evidence  of  the  contents  of  the  plaintifl's 
letter  introducing  the  defendant  to  de  Castro.  It  was 
established  in  evidence  that  this  letter  was  written 
and  addressed  by  the  plaintiff  to  de  Castro  in  Mexico. 
De  Castro  testified  that  the  letter,  if  it  was  still  in 
existence,  was  at  the  time  of  the  trial  among  his  pri- 
vate papers  in  Mexico;  and  'a  letter  that  is  beyond 
the  territory  of  the  state  is.  within  the  meaning  of 
the  statute,  "lost"  so  as  to  allow  secondary  proof  of 
its  contents.'  (Zellerbach  v.  Allenberg.  99  Cal.  S7 ,  73 
{33  Pac.  786,  791).)" 

The  factual  situation  in  the  foregoing  case  and  the 
case  at  bar  are  strikingly  similar.  Here  Mandl  testified 
that  he  did  not  know  where  the  assignment  was.  fR.  p. 
264.]     He  testified,  however,  that  certain  documents  and 
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letters  were  in  Vienna  at  that  time.      [R.  p.  262.]      To 
same  effect : 

Zellerbach  v.  Allenbcrg,  99   Cal.   57-73    {^ZZ  Pac. 
786) ; 

Gordon  v.  Searing,  8  Cal.  49 ; 

20  Am.  Jur.  386,  Par.  434. 

The  trial  court  also  stated : 

"...  I  am  willing  to  agree  that  any  document  in 
Germany  may  be  proved  by  secondary  evidence  be- 
cause of  the  war  conditions.    .    .    ."     [R.  p.  474.] 

We  therefore  submit  that  appellee's  objection  to.  and 
this  Court's  criticism  of  the  assignment  from  Bank  to 
Mandl  have  been  completely  answered. 

(2)  Even  if  Mandl's  Testimony  Were  Deemed  Insufficient  to 
Show  an  Actual  Assignment,  Nevertheless,  the  Letter 
Dated  February  12,  1936  (Plaintiff's  Exhibits  5  and  11) 
from  the  German  Bank  to  Universal,  by  Itself  Was 
Sufficient  to  Transfer  the  May  Film  Judgment  From 
German  Bank  to  Mandl. 

This  document  [PI.  Exs.  11  and  5]  was  more  than  a 
mere  "notice."  It  contained  a  recital  of  the  transactions 
had;  recited  that  the  claim  against  Universal  had  been 
transferred  to  Mandl,  and  directed  Universal  to  pay  the 
claim  to  Mandl,  and  stated  that  the  debt  could  only  be 
satisfied  by  the  payment  to  Mandl.  This  letter,  coupled 
with  the  fact  that  Mandl  by  paying  the  Bank  upon  his 
guaranty  was  entitled  to  receive  the  May  Film  judgment 
and  that  the  German  Bank  was  obligated  to  assign  it  to 
him,  clearly  establishes  the  letter  as  an  equitable  assign- 
ment. As  such  it  transferred  the  claim,  and  therefore 
May  Film  judgment  to  Mandl. 
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As  stated  in  IValmslcy  v.  Holcomb,  61  Cal.  App.  (2d) 

578,  584  (143  Pac.  (2d)  398): 

"In  order  to  constitute  an  equitable  assignment  of 
a  debt,  no  express  words  to  that  effect  arc  necessary. 
If  from  the  entire  transaction  it  clearly  apjjears  that 
the  intention  of  the  parties  was  to  pass  title  to  the 
chose  in  action,  then  an  assignment  will  be  held  to 
have  taken  place.  (See  also,  Goldman  v.  Murray, 
164  Cal.  419,  422  (129  P.  462).)" 

It  is,  of  course,  well  established,  that  the  order,  direction 
or  request  of  a  creditor  to  his  debtor  that  the  latter  shall 
pay  money  due  to  the  former  to  a  third  party  constitutes 
an  equitable  assignment,  and  vests  the  ownership  of  the 
funds  in  the  third  person,  with  the  right  to  prosecute  the 
action  against  the  debtor  for  the  recovery  thereof.  {Pur- 
terbaiigh  v.  McCray,  25  Cal.  App.  468,  471  (144  Pac. 
149).)' 

The  same  rule  is  also  applicable  in  New  York.  {H inkle 
Iron  Company  v.  Cohen,  229  N.  Y.  179  (128  N.  E. 
133). )« 

Most  certainly  appellee  could  not  complain  of  such  inter- 
pretation of  the  letter,  because  under  German  law,  Section 
409,  German  Civil  Code  [R.  p.  439],  the  German  Bank 
no  longer  could  collect  the  debt  from  appellee.  It  was 
estopped  from  doing  so.  It  had  divested  itself  of  that 
right.  fR.  pp.  349,  428. 1  As  an  assignment  appellee  also 
would  be  fully  protected  under  American  law. 


^Please   see    Appellants'    Opening    Brief,    pages   64   and   65.    for 
extensive  list  of  authorities. 

^Please   see   Appellants'   Opening   Brief,   page   66.    for   extensive 
citation  of  authorities. 
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The  letter  constituted  an  assignment  upon  a  further 
ground.  It  authorized  Mandl  to  collect  the  German  judg- 
ment from  appellee.  This,  coupled  with  the  fact  that 
Mandl  was  entitled  to  the  proceeds  of  said  judgment  be- 
cause he  had  parted  with  value,  constituted  an  agency 
coupled  with  an  interest.  This  also  was  sufficient  as  an 
assignment.  {Rttfe  v.  Commercial  Bank,  supra;  Hunt  v. 
Rousmanier's  Adms.,  8  Wheat.  205,  5  L.  Ed.  597;  3  Cal. 
Jur.  266.) 

We  therefore  submit  that  for  the  various  reasons  here- 
inbefore stated,  there  was  an  assignment  of  May  Film 
judgment  from  the  Bank  to  Mandl. 

The  German  Bank  at  the  time  of  said  assignment  did 
own  the  May  Film  judgment.  The  Bank  was  declared  to 
be  the  owner  of  the  claim  by  virtue  of  the  Declaratory 
judgment.  This  was  an  adjudication  that  it  was  the 
owner  of  the  May  Film  judgment.  Furthermore,  since 
the  claim  which  was  referred  to  in  the  letter  had  then 
actually  been  merged  into,  and  was  then  evidenced  by  the 
May  Film  judgment,  this,  as  a  matter  of  law,  amounted 
to  an  assignment  of  the  May  Film  judgment  itself.  The 
claim  and  the  judgment  were  inseparable.  ( Rufe  v.  Com- 
mercial Bank,  supra.) 

(3)  Even  if  There  Was  No  Actual  or  Equitable  Assignment, 
Mandl  Acquired  the  Mayfilm  Judgment  by  Operation  of 
Law. 

The  evidence  is  uncontradicted  that  the  German  Bank 
made  a  loan  to  May  Film  Corporation.  [R.  pp.  273-4, 
279-80,  258.]  That  Joe  May  and  Mandl  were  guarantors 
of  said  loan.  [R.  pp.  261-2,  280-1. j  That  May  assigned 
the  May  Film  judgment  to  the  German  Bank  fR.  pp.  482, 
280-1,  289]  ;  that  this  assignment  was  by  way  of  security 
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paid  the  loan  under  his  j^uaranty.     [  K.  pp.  262-3,  270.] 

Appellee's  witnesses  conceded  that  under  these  facts 
that  the  German  Bank  was  oblij^ated  to  assign  the  May 
Film  claim  to  Mandl  \\\.  \)\).  354-6]  and  that  Mandl  was 
entitled  to  receive  it  |I\.  pp.  371,  354-6]  ;  that  the  "notice" 
to  Universal  by  the  Hank  fully  protected  Universal  against 
further  claim  by  the  Bank.     |  R.  i)p.  349,  428.] 

Under  German  law  the.sc  tacts  transferred  the  May 
Film  judgment  to  Mandl  by  operation  of  law.  Section 
774,  German  Civil  Code,  provides: 

".  .  .  that  the  claim  of  the  creditor  against  the 
principal  debtor  is  transferred  to  him    .    .    ." 

the  paying  guarantor. 

Section  401,  German  Civil  Code,  provides: 

".  with   the  assigned  claim  the  mortgages  or 

liens  belong  to  it,  as  well  as  the  rights  arising  out  of 
a  security  given  for  it.  are  transferred  to  the  as- 
signee."    (R.  p.  434.] 

Thus,  we  submit,  that  if  by  no  other  means,  the  Ma> 
Film  judgment  was  transferred  to  Mandl  /;v  operation  of 
German  law,  and  thereby  became  the  legal  owner  by  the 
May  Film  judgment. 

Appellants  therefore  established  their  second  link  in 
their  chain  of  title  which  placed  the  ownership  of  May 
Film  judgment  in  Mandl. 


C.     The  Assignment  From  Mandl  to  Union  Bank. 

This  is  the  third  link  in  appellants'  chain  of  title.  It 
was  evidenced  by  Plaintifif's  Exhibit  6.  [R.  pp.  254-6.  J 
This  Court  in  its  opinion  states : 

"The  evidence  showed  that  on  April  22,  1936, 
Mandl  executed  what  purported  to  be  an  assignment 
to  Union  Bank,  but  that  was  not,  and  did  not  purport 
to  be,  an  assignment  of  the  May  film  judgment.  It 
purported  to  be  an  assignment  of  a  claim.  There  was 
no  evidence  that  Mandl  ever  owned  the  Mayfilm 
judgment." 

Again  we  respectfully  submit  that  this  statement  is 
incorrect.  Again  this  Court  has  made  an  unwarranted 
distinction  between  the  assignment  of  the  claim,  and  the 
assignment  of  the  judgment.  This  is  not  permitted  under 
either  American  or  German  law.  Again  this  Court  has 
overlooked  important  evidence.  That  portion  of  the  opin- 
ion which  stated  that  there  was  no  evidence  that  Mandl 
ever  owned  the  May  Film  judgment,  obviously  is  based 
upon  the  assumption  that  the  various  assignments  of  the 
claim  against  Universal  and  the  adjudication  of  the  owner- 
ship of  the  claim  in  the  Declaratory  judgment,  were  insuffi- 
cient to  pass  the  title  to  the  May  Film  judgment  itself. 
This  theory  has  clearly  been  demonstrated  by  the  evidence 
and  the  applicable  law  to  be  incorrect. 
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(1)  There  Was  No  Issue  as  to  the  Sufficiency  of  the  As- 
signment From  Mandl  to  Union  Bank  During  the  Trial. 
Appellee  Conceded  That  It  Was  Sufficient  to  Transfer 
Mandl's  Interest  in  the  May  Film  Judgment  to  the 
Union  Bank  if  Mandl  Had  Any  Ownership  in  the 
Judgment. 

This  assignment  was  never  <|uestir)ned  at  the  trial.  In 
fact  its  sufficiency  was  conceded  by  both  Court  and  coun- 
sel.    The  trial  court  in  its  oi)inion  stated  (R.  p.  30]: 

"Mandl  assijj^ned  to  Union  Bank  and  Trust  Com- 
pany of  Los  Anp^eles.  who  assip^ncd  to  plaintiffs. 
These  last  tw<3  assignments  not  being  questioned,  the 
problem  calls  for  the  determination  of  two  questions 
only." 

W  lien  the  said  assignment  was  offered  in  evidence, 
appellee's  counsel  conceded  its  sufficiency : 

"Mr.  Blum:  This  is  the  assignment  from  Fritz 
Mandl  to  (41)  the  Union  IJank,  and  the  translation. 

Mr.  Selvin:  As  an  assignment.  I  have  no  objection 
to  it.  but  1  object  to  it  if  it  is  offered  to  prove  the 
truth  of  any  of  the  recitals  uj-jon  the  ground  that  they 
are  self-serving  and  n<it  binding  upon  the  defendant. 
They  have  the  habit,  in  these  things,  to  tell  the  whole 
history  whenever  they  start  to  show  an  assignment. 

The  Court :  They  are  no  worse  than  our  'where- 
ases.' 

Mr.  Selvin:  I  object  to  the  document  if  it  is 
offered  for  the  truth  of  any  of  the  recitals.  As  far  as 
an  assignment  from  Mandl  to  the  Bank  is  concerned, 
I  am  willing  to  stipulate  that  if  Mandl  had  anything 
he  assigned  it  to  the  Union  Rank,  but  T  won't  stipu- 
late that  he  owned  anytliing  at  the  time  he  assigned  it. 

Mr.  Hirschfeld :     That  is  all  right. 


The  Court :  I  cannot  single  out  any  recital  from 
the  ultimate  facts  which  are  set  forth.  The  assign- 
ment and  the  translation  will  be  received  as  on^ 
exhibit. 

******** 

The  Court :  It  may  be  recei\ed  as  Exhibit  6  in 
evidence."     [R.  pp.  253-4.] 

Thus  it  becomes  apparent  that  this  Court  created  an 
issue  as  to  this  assignment  when  in  fact  no  issue  existed 
at  the  trial  below.  Nevertheless  we  submit  that  this 
Court's  determination  thereof  is  erroneous. 

(2)  The  Assignment  by  Mandl  of  the  Claim  Against  Uni- 
versal to  Union  Bank  Was  in  Fact  Sufficient  to  and  Did 
Transfer   the   May   Film   Judgment   to   the   Union    Bank. 

It  must  be  remembered  when  this  assignment  was  made 
the  claim  against  Universal  was  then  merged  into  and 
evidenced  by  the  May  Film  judgment  itself.  Therefore, 
the  assignment  of  the  claim  transferred  with  it  the  owner- 
ship of  the  May  Film  judgment  itself.  As  stated  in  Rufe 
V.  Commercial  Bank,  supra: 

"By  whatever  terms  the  assignment  was  made,  if 
the  debt  passed,  all  rights  and  remedies  for  its  collec- 
tion also  passed  with  it.  The  right  to  the  debt,  as 
evidenced  by  the  judgment  against  the  defendants, 
cannot  exist  in  the  hands  of  different  persons.  One 
cannot  hold  the  judgment  and  another  the  debt.  They 
are   inseparable.  .      .      So   when   the   instrument 

passed  the  whole  sum  evidenced  in  the  judgment 
.  .  .  with  that  passed  'also  all  the  rights  and  reme- 
dies for  its  recovery  and  collection';  that  is  to  say, 
the  judgment  and  its  incidents." 


To  same  effect : 

Ashbuni  v.  Mac  Donald,  supra; 
Batcsznllc  t'.  Kaufmaiui,  supra; 
North  V.  Evans,  supra; 
Broum  v.  Scott,  supra: 
Pattison  v.  Hull,  supra; 
Bolan  V.  Crosby,  supra. 

Obviously  the  author  of  said  assignment  was  familiar 
with  the  German  law  to  tlie  effect  that  only  the  claim 
could  be  assigned,  that  the  judgment  as  such  could  not  be, 
and  that  title  to  the  judgment  followed  title  to  the  claim. 
Hence  the  terminology  of  said  assignment.  This,  how- 
ever, did  not  invalidate  the  assignment  or  render  it  insuffi- 
cient, for  under  American  law  the  judgment  followed  the 
claim.  The  same  rule  was  applicable  under  German  law. 
In  either  case  the  May  h^ilm  judgment  itself  was  trans- 
ferred from  Mand!  to  Union  Hank. 

This  Court's  comment  u])<)n  the  assignment  with  an 
observation  that  two  claims  are  specified  therein  and  that 
the  Court  does  not  know  one  or  two  claims  were  assigned 
to  the  Union  Piank.  is  undoubtedly  due  to  the  fact  that  this 
Court  has  overlooked  explanatory  evidence. 
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(3)  The  Term  "This  Claim"  Mentioned  in  the  Said  Assign- 
ment Clearly  Refers  to  the  Claim  Against  Universal,  but 
if  Any  Ambiguity  Exists  in  Said  Assignment,  the  Evi- 
dence Clearly  Discloses  That  Mandl  Intended  to  and 
Did  Assign  the  Claim  Against  Universal  Which  Carried 
With  It  the  May  Film  Judgment  Itself. 

Interpreting  the  assignment  within  its  four  corners,  we 
submit  tiiat  "this  claim"  can  only  refer  to  the  claim  against 
Universal. 

The  word  "this"  is  a  demonstrative  word  and  refers  to 
the  subject  that  is  most  clearly  related  and  the  nearest  to 
it  in  location. 

The  term  in  the  assignment  nearest  to  the  expression 
"this  claim"  are  the  words  "including  the  claim  against 
Universal  has  been  transferred  to  me,  Fritz  Mandl";  the 
term  "this  claim"  must  therefore  refer  to  that  claim, 
to-wit,  claim  against  Universal ;  however,  the  testimony 
of  Fritz  Mandl  himself  clearly  shows  that  by  his  assign- 
ment, he  intended  to  and  did  transfer  to  the  Union  Bank 
the  claim  against  Universal. 

"Q.  I  show  you  a  document,  plaintiff's  Exhibit  2 
for  identification,  and  ask  you  whether  it  is  your  sig- 
nature ? 

Mr.  Selvin:  That  is  already  in  evidence  as  plain- 
tiffs' Exhibit  6  isn't  it?  It  is  the  assignment  from 
Mandl  to  the  Union  Bank. 

Mr.  Hirschfeld:     Yes. 

The  Court:    All  right. 

A.     Yes. 

Q.  Do  you  recall  when  you  executed  this  docu- 
ment?    A.      Yes,    1936. 

Q.  I  show  you  the  document  marked  plaintiffs' 
Exhibit  2  for  identification  and  ask  you  when  you 
afiixed  your  signature?    A.    On  April  22,  1936. 


Q.     And    what    does     this     document     represent? 

Q.  Is  this  document  an  assignment  by  you  of 
certain  claims  against  Universal  Pictures  Corpora- 
tion to  the  Union  Rank  and  Trust  Company  of  Los 
Angeles.^ 

Mr.   Selvin:     The  document   will  speak   for  itself. 

The  Court:     Do  you  insist  on  the  objection?  (57) 

Mr.  Selvin:  1  do.  I  think  the  document  speaks 
for  itself. 

The  Court:  Well,  he  may  identify  it.  Objection 
overruled. 

A.     Yes. 

Mr.  Taub:     I  offer  it  in  evidence. 

That  is  the  document  which  has  been  received  as 
plaintiffs'  Exhibit  6. 

Q.  This  assig:nment  which  you  made  to  the  Union 
Bank  and  Trust  Company  originated  as  an  assign- 
ment to  you  from  the  Bank  for  foreign  Commerce 
in  Berlin,  is  that  correct? 

******** 

A.  Yes,  the  same  thing."  [R.  pp.  268-9,  270.] 
(Italics  ours.) 

(^4)  It  Is  Also  Fundamental  That  the  Language  of  an  As- 
signment Must  Be  Construed  With  Reference  to  the 
Facts  and  Circumstances  of  the  Particular  Case.  The 
Circumstances  Under  Which  an  Assignment  Was  Made 
May  Be  Considered  in  Determining  the  Meaning  and 
Scope  Where  the  Terms  and  Understanding  Are  Am- 
biguous. 

Adamson  r.  Pannessa,  180  Cal.  157.  164  (179  Pac 
880) ; 

Austin   z:   Hallmark   Oil  Co.,   21    Cal     (^d)    710 
730; 

Curtain  ::  Kozcalsky,  145  Cal.  431   (78  Pac.  962). 
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(5)  It  Is  Also  Elemental  That  in  Determining  the  Scope  and 
Effect  of  an  Assignment,  It  Must  Be  Construed  so  as  to 
Render  It  Valid,  or  Result  in  Effectuating  the  Manifest 
Intention  of  the  Parties. 

3  Cal.  Jur.  283. 

(6)  It  Is  Also  Fundmental  That  Both  Where  the  Assignor 
and  the  Assignee  Admit  and  Concede  That  the  Assign- 
ment Has  Been  Made,  the  Debtor  Cannot  Question  the 
Validity  or  the  Effectiveness  Thereon. 

Dorner  v.  Hefner,    15   Cal.   App.    (2d)    97,    101; 

58  Pac.  (2d)   1308; 
Van  Dyke  v.   Gardner,  49   N.    Y.    Sup.   328,   22 

Misc.  113. 

We  therefore  submit  that  the  evidence  herein  disclosed, 
when  interpreted  in  the  Hght  of  the  appHcable  law,  that 
appellants  established  their  third  link  in  the  chain  of 
title,  to-wit:  the  transfer  of  May  Film  judgment  from 
Mandl  to  Union   Bank. 

D.     The  Assignment  From  Union  Bank  to 
Appellants. 

This  assignment  [PI.  Ex.  8,  R.  p.  258]  was  not  ques- 
tioned below,  or  by  this  Court,  except  that  this  Court 
states  that  there  was  no  evidence  to  show  Union  Bank 
owned  the  May  Film  judgment.  This  statement  was 
based  upon  the  theory  adopted  by  this  Court  that  the 
various  assignment  of  the  claim  against  Universal  was 
not  an  assignment  of  the  May  Film  judgment  itself. 
This  we  have  shown  in  the  preceding  portions  of  this 
Petition  to  be  incorrect.  We  have  already  shown  that 
Union  Bank  did  in  fact  own  the  May  Film  judgment 
when  it  made  its  assignment  to  appellants. 

This  completes  appellants'  chain  of  title,  and  established 
their  ownership  to  the  May  Film  judgment.  Appellants, 
therefore,  are  entitled  to  recover. 
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IV. 

The  Opinion  Herein  Fails  to  Disclose  or  Pass  Upon 
Various  Points  Urged  by  Appellants  in  Their 
Briefs.  A  Full  Consideration  of  These  Points 
Are  Necessary  for  a  Complete  Determination 
of  this  Case. 

It  would  unclul\  extend  this  Petition  to  again  reiterate 
the  various  points  set  forth  in  appellants'  briefs.  We 
therefore  make  reference  to  the  various  points  urged  in 
appellants'  briefs,  in  the  firni  belief  that  this  Honorable 
Court  will  reconsider  and  re-examine  the  same  in  the 
determination  of  this  Petition. 

Conclusion. 

If  this  petition  may  seem  of  unusual  length,  we  re- 
spectfully ask  the  Court's  kind  indulgence.  We  sincerely 
believe  that  only  by  a  thorough  presentation  of  the  evi- 
dence and  the  law  can  we  adequately  demonstrate  to  this 
Court  that  the  opinion  herein  is  basically  incorrect.  We 
respectfully  contend  that  this  Court  in  examining  the 
judgment  herein  overlooked  important  evidence  upon 
vital  issues  and  failed  to  consider  all  of  the  testimony  in 
determining  this  appeal.  We  al.so  sincerely  believe  that 
the  Court  was  acting  under  a  misapprehension  as  to  both 
the  German  and  the  American  law,  and  that  but  for  such 
factors,  this  Court  would  never  have  affirmed  the  opinion. 
We  respectfully  submit  that  the  evidence  herein  when 
viewed  in  the  light  of  the  applicabk-  law  is  fully  sufficient 
to  establish  appellants'  ownershij)  to  the  Mayfilm  Judg- 
ment and  that  appellants  are  entitled  to  recover  herein. 
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We  therefore  respectfully  submit  that  this  Petition  for 
a  Rehearing  should  be  granted;  that  this  cause  be  again 
restored  to  the  calendar  and  that  upon  a  re-determination 
of  this  appeal,  the  judgment  herein  be  reversed. 

Respectfully  submitted, 

Ellis  I.  Hirschfeld, 
Samuel  W.  Blum, 

Attorneys  for  Appellants. 


Certificate  of  Counsel. 

We,  counsel  for  the  appellants,  John  Luhring  and 
Margaret  Morris,  do,  and  each  of  us  does,  hereby  certify 
that  the  foregoing  Petition  for  Rehearing  of  this  cause 
in  our  opinion  is  well  founded  and  not  interposed  for 
delay. 

Ellis  I.  Hirschfeld, 

Samuel  W.  Blum, 

Attorneys  for  Appellants, 


No.    10335 

^ntteb  States 

Circuit  Court  of  Appeals; 

Jfor  tfje  i^intf)  Circuit. 

6 


DENZEL  RIDER, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


tlTrangcript  of  l^ccorb 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the   District  of  Arizona 

APR  1  -  ,943 

PAUL  P.  O  «„„^,. 

ROTARY    COLORPRINT      SBO    FOLSOM    ST.      SAN     FRANCISCO 


No.    10335 


Winitth  States 

Circuit  Court  of  appeals! 


ifor  tfje  Bintl)  Circuit. 


DENZEL  RIDER, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


t^rattstript  of  3^etorti 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 


ROTARY    COLORPRINT.    580    FOLSOM    ST.      SAN     TRANCISCO 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  innportant  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

Page 

Appeal : 

Bond  on  1'7 

Certificate  of  Clerk  to  Transcript  of  Rec- 
ord on    61 

Notice  of 1^ 

Order  Directing  Transmittal  of  Original 
Exhibits  and  Reporter's  Transcript  of 
Evidence  on   ,  .  .  .  .     59 

Order  Fixing  Bond  on 17 

Praecipe  of  Defendant  for  Record  on ... .     60 

Statement  of  Points  on  Which  Appellant 
Intends  to  Rely  on  Appeal  and  Designa- 
tion of  Record  on  (CCA) lia 

Stipulation  to  Eliminate  Government  Ex- 
hibits in  Printed  Abstract  of  Record  on 
(CCA) 114 

Arraignment  and  Plea • 8 

Assignment  of  Errors 22 


ii  Denzel  Rider  vs. 

Index  Page 

Bill  of  Exc.ei)tions,  Proposed 29 

Exhibits  I'oi-  Defendant: 

A— Telegram,  Jan.  28,  1939,  Ad- 
dressed to  U.  S.  Atty.  General  and 
Signed  Denzel  Rider 48 

li— Letter,  Jan.  31,  1939,  Addressed 
to  Denzel  Rider,  Signed  Brien  Mc- 
Mabon,  Assistant  Attorney  Gen- 
eral         49 

C  (For  Identitication) — Offer  of  Af- 
firmative Proof  by  the  Defendant     51 

Exhibits    for    United    States   of    America 
(Summaries)  : 

1 — Affidavit  for  Marriage  License ...     31 

2 — Marriage   License   and    Certificate     32 

3 — Specimen  of  Signature 35 

4 — Lett<^r  Addressed  to  Gordon  Far- 
ley, March  4,  1940,  Signed  Denzel 
Rider  and  Reply  Thereto 38,  80 

5 — Application    for    Benefit 41 

6 — Award    of    Compensation 41 

7 — Six  Checks  Drawn  on  Treasurer 
of  United  States  to  Order  of  Mrs. 
Denzel   Rider    42 

8— Letter,  Sept.  2L  1929,  Addressed 
to  Veterans  Bureau 44 


United  States  of  America  iii 

Index  Page 

Witness  for  Defendant: 

Rider,  Denzel 

— direct    45 

Witnesses  for  Plaintiff: 

Farley,  Gordon 

— direct    35 

— cross    38 

Gross,  J.  P. 

— direct    38 

— cross    44 

Titcomb,  Dorothy 

— direct    30 

— cross    33 

— redirect     34 

— recross    34 

Bond  on  Appeal 17 

Certificate  of   Clerk  to  Transcript  of  Record 

on  Appeal  61 

Indictment    2 

Judgment  and  Sentence 14 

Minute  Entries: 

July  31,  1942 — Arraignment  and  Plea ....  8 

December  3,  1942 — Proceedings  of  Trial .  .  9 

December  7,  1942  —  Judgment  and  Sen- 
tence     13 


iv  Denzel  Rider  vs. 

Index  Page 

Minuto  Entries  (Continued): 

DectMiilx'i-  12,  1942 — Order  Fixing:  Bond  on 
Appeal    17 

January  6,  1943 — Order  p]xtending  Time  to 
Pile  Bill  of  Exceptions 22 

Fel)ruary  2,   1943— Order  Settline:  Bill  of 
Exceptions    57 

February  11,  1943 — Order  for  Transmittal 
of  Defendant's  Exhibits   59 

Names  and  Addresses  of  Attorneys  of  Record       1 

Notice   of  Appeal 15 

Order  Directini;  Transmittal  of  Original  Ex- 
liil)it  and  Reporter's  Transcript  of  Evidence     59 

Order  Extending  Time  to  File  Bill  of  Excep- 
tions         22 

Order  Fixing  Bond  on  Appeal 17 

Order  Settling  Bill  of  Exceptions 57 

Order  Transmitting  Original  Exlii])its  in  Lieu 
of  Copies  58 

Prneci])e  of  Defendant  for  Record  on  Appeal     ()0 

Statement  of  Points  on  Which  Appellant  In- 
tends to  Rely  on  Ap})eal  and  Designation  of 
Record  (CCA)   113 

Stiy)ulation  to  Eliminate  Government  Exhibits 
in  Printed  Abstract  of  Record 114 


United.'  States  of  America  v 

Index  Page 

Transcript  of  Testimony 62 

Witness  for  Defendant: 

Rider,  Denzel 

— direct    95 

Witnesses  for  Plaintiff: 

Farley,  Gordon 

— direct    73 

— cross    82 

Gross,  J.  P. 

—direct     84,93 

— cross 95 

Titcomb,  Dorothy 

— direct    64 

— cross    69 

— redirect 71 

— recross    72 

Trial  Proceedings — Minute  Entry,  Dec.  3,  1942  9 

Verdict  of  Jury 12 


ATTORNEYS  OF  EECORD 

GEORGE  T.  WILSON, 

ROBERT  R.  WEAVER, 

707  Title  &  Trust  Building, 
Phoenix,  Arizona. 

Attorneys  for  Appellant. 

FRANK  E.  FLYNN, 

United  States  Attorney. 

E.  R.  THURMAN, 

Assistant  United  States  Attorney, 
Old  Post  Office  Building, 
Phoenix,  Arizona. 

Attorneys  for  Appellee.  [3*] 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 


2  Denzel  Rider  vs. 

Til  tlio  District  Court  of  the  United  States 
for  the   District  of  Arizona 

No.  C  6276  Phoenix 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

DENZEL  LANE,  alias  DENZEL  RIDER,  alias 
DENZEL  MORGAN, 

Defendant. 

INDICTMENT 

Viol:  38  U.S.C.  510  and  714 
(Unlawfully  receiving  compensation) 

In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona,  At  the  March  term 
thereof,  A.D.  1942. 

The  Grand  Jurors  of  the  United  States,  impan- 
eled, sworn,  and  charged  at  the  term  aforesaid, 
of  the  Court  aforesaid,  on  their  oath  present,  that 
Denzel  Lane,  alias  Denzel  Rider,  alias  Denzel  Mor- 
gan, on  or  about  June  30,  1940,  and  within  the  said 
District  of  Arizona,  did  wrongfully,  unlawfully  and 
fraudulently  receive  compensation  from  the  United 
States  as  the  unremarried  widow  of  one  Arthur  C. 
Rider,  deceased,  which  said  compensation  was  re- 
ceived as  follows,  to-wit:  tliat  tlie  said  defendant 
did  then  and  there  wrongfully,  unlawfully  and  frau- 
dulently receive  a  check  duly  drawn  on  the  Treas- 
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ury  of  the  United  States  in  the  sum  of  $30.00,  pay- 
able to  the  order  of  Mrs.  Denzel  Rider,  as  the  unre- 
married widow  of  the  said  Arthur  C.  Rider,  which 
said  check  was  duly  executed  and  issued  under  the 
provisions  of  Sections  503  and  504,  Title  38,  U.S. 
C.A. ;  that  said  defendant  did,  upon  receipt  of  said 
check,  then  and  there  endorse  the  same  and  receive 
the  proceeds  thereof  as  aforesaid,  to-wit,  the  sum  of 
$30.00;  that  at  said  time  and  place  said  defendant 
was  not  entitled  to  receive  said  check  or  the  pro- 
ceeds therefrom,  she  then  and  there  not  being  the 
unremarried  widow  of  Arthur  C.  Rider,  and  that  she 
then  and  there  wrongfully,  unlawfully  and  fraudu- 
lently received  said  check  and  the  proceeds  there- 
from with  the  intent  to  defraud  the  United  States; 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

Second  Count :  And  the  Grand  Jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  present  that 
Denzel  Lane,  alias  Denzel  Rider,  alias  Denzel  Mor- 
gan, on  or  about  July  31,  1940,  and  Avithin  the  said 
District  of  Arizona,  did  wrongfully,  unlawfully  and 
fraudulently  receive  compensation  from  the  United 
States  as  the  unremarried  wddow  of  one  Arthur  C. 
Rider,  deceased,  w^hich  said  compensation  was  re- 
ceived as  follows,  to-wit:  that  the  said  defendant 
did  then  and  there  wrongfully,  unlawfully  and 
fraudulently  receive  a  check  duly  drawn  on  the 
Treasury  of  the  United  States  in  the  sum  of  $30.00, 
payable  [4]  to  the  order  of  Mrs.  Denzel  Rider,  as 
the    unremarried    widow    of    the    said    Arthur    C. 
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Rider,  which  said  check  was  duly  executed  and 
issued  under  the  provisions  of  Sections  503  and 
504,  Title  38,  U.S.C.A.;  that  said  defendant  did, 
upon  receipt  of  said  check,  then  and  there  endorse 
the  same  and  receive  the  proceeds  thereof  as  afore- 
said, to-\vit,  the  sum  of  $30.00;  that  at  said  time 
and  place  said  defendant  was  not  entitled  to  receive 
said  check  or  the  proceeds  therefrom,  she  then  and 
there  not  being  the  unremarried  widow  of  Arthur 
C  Rider,  and  that  she  then  and  there  wrongfully, 
unlawfully  and  fraudulently  received  said  check  and 
the  proceeds  therefrom  with  the  intent  to  defraud 
the  United  States;  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States  of 
America. 

Third  Count:  And  the  Grand  Jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  present  that 
Denzel  Lane,  alias  Denzel  Rider,  alias  Denzel  ^lor- 
gan,  on  or  about  August  31,  1940,  and  within  the 
said  District  of  Arizona,  did  wrongfully,  unlaw- 
fully and  fraudulently  receive  compensation  from 
the  United  States  as  the  unremarried  widow  of  one 
Arthur  C.  Rider,  deceased,  which  said  compensa- 
tion was  received  as  follows,  to-w4t:  that  the  said 
defendant  did  then  and  there  wrongfully,  unlawfully 
and  fraudulently  receive  a  check  duly  drawn  on  the 
Treasury  of  the  United  States  in  the  sum  of  $30.00, 
payable  to  the  order  of  Mrs.  Denzel  Rider,  as  the 
unremarried  widow  of  the  said  Arthur  C.  Rider, 
which   said   check    was   duh'    executed    and   issued 
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under  the  provisions  of  Section  503  and  504,  Title 
38,  U.S.C.A. ;  that  said  defendant  did,  upon  receipt 
of  said  check,  then  and  there  endorse  the  same  and 
receive  the  proceeds  thereof  as  aforesaid,  to-wit,  the 
sum  of  $30.00;  that  at  said  time  and  place  said  de- 
fendant was  not  entitled  to  receive  said  check  or  the 
proceeds  therefrom,  she  then  and  there  not  being 
the  unremarried  widow  of  Arthur  C.  Rider,  and  that 
she  then  and  there  wrongfully,  unlawfully  and 
fraudulently  received  said  check  and  the  proceeds 
therefrom  with  the  intent  to  defraud  the  United 
States;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America. 

Fourth  Count :  And  the  Grand  Jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  present  that 
Denzel  Lane,  alias  Denzel  Rider,  alias  Denzel  Mor- 
gan, on  or  about  September  30,  1940,  and  within 
the  said  District  of  Arizona,  did  wrongfully,  un- 
lawfully and  fraudulently  receive  compensation 
from  the  United  States  as  the  unremarried  widow 
of  one  Arthur  C.  Rider,  deceased,  which  said  com- 
pensation was  received  as  follows,  to-wit;  that  the 
said  defendant  did  then  and  there  wrongfully,  un- 
lawfully and  fraudulently  receive  a  check  duly 
drawn  on  the  Treasury  of  the  United  States  in  the 
sum  of  $30.00,  payable  to  the  order  of  Mrs.  Denzel 
Rider,  as  the  unremarried  widow  of  the  said  Arthur 
C.  Rider,  which  said  check  was  duly  executed  and 
issued  under  the  provisions  of  Sections  503  and 
504,  Title  38,  U.S.C.A.;  that  said  defendant  did, 
upon  receipt  of  said  check,  then  and  there  endorse 
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the  same  and  receive  the  proceeds  thereof  as  afore- 
said, to-wit,  the  sum  of  $30.00;  that  at  said  time 
and  place  said  defendant  was  not  [5]  entitled  to 
receive  said  check  or  the  proceeds  therefrom,  she 
then  and  there  not  being  the  unremarried  widow 
of  Arthur  C.  Rider,  and  that  she  then  and  there 
wrongfully,  unlawfully  and  fraudulently  received  said 
check  and  the  proceeds  therefrom  with  the  intent 
to  defraud  the  United  States;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pi'ovided,  and 
against  the  peace  and  dignity  of  the  United  States 
of  America. 

Fifth  Count:  And  the  Grand  Jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  present  that  Den- 
zel Lane,  alias  Denzel  Rider,  alias  Denzel  Morgan, 
on  or  about  October  31,  1940,  and  within  the  said 
District  of  Arizona,  did  wrongfully,  unlawfully  and 
fraudulently  receive  compensation  from  the  United 
States  as  the  unremarried  widow  of  one  Arthur  C. 
Rider,  deceased,  which  said  compensation  was  re- 
ceived as  follows,  to-wit:  that  the  said  defendant 
did  then  and  there  wrongfully,  unlawfully  and 
fraudulently  receive  a  check  duly  drawn  on  the 
Treasury  of  the  United  States  in  the  sum  of  $38.00, 
payable  to  the  order  of  Denzel  Rider,  as  the  unre- 
married widow  of  the  said  Arthur  C.  Rider,  which 
said  check  was  duly  executed  and  issued  under  the 
provisions  of  Sections  503  and  504,  Title  38,  U.S. 
C.A. ;  that  said  defendant  did,  ui)on  receipt  of  said 
check,  then  and  there  endorse  the  same  and  receive 
the  proceeds  thereof  as  aforesaid,  to-wit,  the  sum  of 
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$38.00;  that  at  said  time  and  place  said  defendant 
was  not  entitled  to  receive  said  check  or  the  proceeds 
therefrom,  she  then  and  there  not  being  the  unre- 
married widow  of  Arthur  C.  Rider,  and  that  she  then 
and  there  wrongfully,  unlawfully  and  fraudulently 
received  said  check  and  the  proceeds  therefrom  with 
the  intent  to  defraud  the  United  States;  contrary 
to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

Sixth  Count:  And  the  Grand  Jurors  aforesaid,, 
on  their  oath  aforesaid,  do  further  present  that  Den- 
zel  Lane,  alias  Denzel  Rider,  alias  Denzel  Morgan^ 
on  or  about  November  30,  1940,  and  within  the 
said  District  of  Arizona,  did  wrongfully,  unlaw- 
fully and  fraudulently  receive  compensation  from 
the  United  States  as  the  unremarried  widow  of  one 
Arthur  C.  Rider,  deceased,  which  said  compensa- 
tion was  received  as  follows,  to-wit:  that  the  said 
defendant  did  then  and  there  wrongfully,  unlaw- 
fully and  fraudulently  receive  a  check  duly  drawn  on 
the  Treasury  of  the  United  States  in  the  sum  of 
$38.00,  payable  to  the  order  of  Denzel  Rider,  as  the 
unremarried  widow  of  the  said  Arthur  C.  Rider, 
which  said  check  was  duly  executed  and  issued  under 
the  provisions  of  Sections  503  and  504,  Title  38, 
U.S.C.A. ;  that  said  defendant  did,  upon  receipt  of 
said  check,  then  and  there  endorse  the  same  and 
receive  the  proceeds  thereof  as  aforesaid,  to-wit,  the 
sum  of  $38.00;  that  at  said  time  and  place  said  de- 
fendant was  not  entitled  to  receive  said  check  or  the 
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proceeds  therefrom,  she  then  and  there  not  being 
the  unremarried  widow  of  Arthur  C.  Rider,  and  that 
she  tlien  and  there  wrongfully,  unlawfully  and 
fraudulently  received  said  check  and  the  proceeds 
therefrom  with  the  intent  to  defraud  the  United 
States;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America. 
F.  E.  FLYNN, 

United    States    Attorney    for 
the  District  of  Arizona.  [6] 

Indictment 


A  True  Bill, 


C.    E.    LAWRENCE, 
Foreman. 


[Endorsed] :  Filed  Jul.  16,  1942.  [7] 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

April  1942  Term.  At  Phoenix. 

MINUTE  ENTRY  OF  FRIDAY,  JULY  31,  1942 

(Phoenix  Division) 

Honorable  Albert  M.  Sames,  United  States  Dis- 
trict Judge,  Presiding. 

[Title  of  Cause.] 

The  Defendant,  Denzel  Lane,  is  present  in  per- 
son with  her  counsel,  Robert  R.  Weaver,  Esquire, 
and  on  motion  of  said  counsel, 
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It  Is  Ordered  that  V.  L.  Hash,  Esquire,  be  en- 
tered  as   associate   counsel   for   the   defendant. 

The  defendant  is  now  duly  arraigned,  and  now 
files  motion  to  quash  the  indictment.  Said  motion 
is  now  duly  argued  and  submitted  to  the  Court, 
and 

It  Is  Ordered  that  said  motion  to  quash  be  and 
it  is  denied,  to  which  ruling  and  order  of  the  court 
the  defendant  excepts. 

The  defendant  waives  the  reading  of  the  indict- 
ment, a  copy  thereof  having  heretofore  been  fur- 
nished the  defendant.  The  defendant's  plea  is  not 
guilty,  which  plea  is  now  duly  entered,  and 

It  Is  Ordered  that  this  case  be  continued  to  be 
set  for  trial.  [8] 


In  the  United  States  District  Court  for  the 
District  of  Arizona 

October  1942  Term  At  Phoenix. 

MINUTE  ENTRY  OF  THURSDAY, 
DECEMBER  3,  1942 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presidmg. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  trial  this  day. 
Frank  E.  Flynn,  Esquire,  United  States  Attorney 
and  E.  R.  Thurman,  Esquire,  Assistant  United 
States  Attorney,  ajjpear  for  the  Government.    The 
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defendant,  Donzol  Lane,  is  present  in  person  with 
her  counsel  Robert  R.  Weaver,  P^squire  and  George 
Wilson,  Esquire.  Louis  L.  Billar  is  present  as 
Court  reporter. 

Both  sides  announce  ready  for  trial. 

Counsel  now  stipulate  that  trial  may  proceed 
with  a  i)anel  of  26  veniremen  and  that  the  Govern- 
ment will  waive  2  peremptory  challenges.  Exami- 
nation of  veniremen  on  voire  dire  is  now  had,  and 
both  sides  pass  the  panel.  On  motion  of  Robeii; 
R.    Weaver,    Esquire,    Counsel    for   the   defendant. 

Jt  Is  Ordered  that  said  George  Wilson,  Esquire, 
be  entered  as  associate  counsel  for  the  defendant. 

A  lawful  Jury  of  twelve  men  is  now  duly  em- 
paneled and  sworn  to  try  this  case. 

The  said  Assistant  United  States  Attorney  now 
reads  aloud  the  indictment  to  the  jury  and  there- 
after said  counsel  for  the  Government  states  to 
the  Jury  the  defendant's  plea  of  Not  Guilty  to 
said   indictment. 

Thereupon,  It  Is  Ordered  that  all  jurors  not 
empaneled  in  the  trial  of  this  case  be  excused  until 
further  order. 

Government's  Case: 

Dorothy  Titcomb  is  now  sworn  and  examined 
on  behalf  of  the  Government.  [9] 

The  following  Government's  exhibits  are  now  ad- 
mitted in  evidence: 

1.  Affidavit  for  marriage  license 

2.  Marriage  license  and  certificate 

Gordon  Farley  is  now  sworn  and  examined  on 
behalf  of  the  Government. 
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The  following  Government's  exhibits  are  now 
admitted  in  evidence: 

3.  Specimen  of  signature 

4.  Letter  addressed  to  Gordon  Farley  and  a 
reply  thereto 

J.  P.  Gross  is  now  sworn  and  examined  on  be- 
half of  the  Government. 

The  following  Government's  exhibits  are  now  ad- 
mitted in  evidence: 

5.  Application  for  benefit 

6.  Award   of   compensation 

7.  Copies  of  checks 

8.  Letter 

And  thereupon,  at  11:55  o'clock  a.  m.,  It  Is  Or- 
dered that  the  further  of  this  case  be  continued 
until  2:00  o'clock  p.  m.  this  date,  to  which  time 
the  Jury  being  first  duly  admonished  by  the  Court, 
the  defendant  and  counsel  are  excused. 

Subsequently,  at  2:00  o'clock  p.  m.,  the  Jury  and 
all  members  thereof,  the  defendant  and  counsel 
for  the  respective  parties  being  present  pursuant  to 
recess,  further  proceedings  of  trial  are  had  as  fol- 
lows : 

Government's  Case  Continued: 

J.  P.  Gross  heretofore  sworn  is  now  recalled 
and  further  examined  on  behalf  of  the  Government. 

Whereupon,  the  Government  rests. 

Defendant's  Case: 

Denzel  Rider  is  now  sworn  and  examined  in  her 
own  behalf. 

And  the  defendant  rests. 
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Both   sides   rest. 

Counsel  for  the  defendant  moves  for  a  directed 
verdict  on  account  of  insufficient  evidence,  and  [10] 

It  Is  Ordered  that  said  motion  be  and  it  is  denied. 

All  the  evidence  being,  Ihv  rase  is  argued  by  re- 
speA^itive  counsel  to  the  Jury.  Whereupon,  the  Court 
duly  instructs  the  Jury  and  said  Jury  retire  at  3:50 
o'clock  p.m.  in  charge  of  two  sworn  l)ailiffs  to  con- 
sider of  their  verdict. 

Sul)sequently,  the  defendant  and  all  counsel  be- 
ing present,  the  Jury  return  in  a  body  into  open 
court  at  4:10  o'clock  p.m.,  and  all  members  thereof 
being  preesnt,  are  asked  if  they  have  agreed  upon 
a  verdict.  Whereupon,  the  Foreman  reports  that 
they  have  agreed  and  presents  the  following  ver- 
dict, to- wit: 

^'UNITED  STATES  OF  AMERICA, 

Plaintiff, 
Against 

DENZEL   LANE,   alias   DENZEL   RIDER,   alias 
DENZEL  MORGAN, 

Defendant. 
C-6276 

VERDICT 

We,  The  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  the 
defendant  Denzel  Lane  guilty  as  charged  in  count 
one  of  the  indictment,  guilty  as  charged  in  coimt 
two  of  the  indictment,  guilty  as  chai-ged  in  couiit 
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three  of  the  indictment,  guilty  as  charge  in  count 
four  of  the  indictment,  guilty  as  charge  in  count 
five  of  the  indictment,  and  guilty  as  charged  in 
count  six  of  the  indictment, 

S.  B.  COOPER, 
Foreman." 
The  verdict  is  read  as  recorded  and  no  poll  being 
desired  by  either  side,  the  Jury  is  discharged  from 
the  further  consideration  of  this  case  and  excused 
from  further  jury  service  until  further  order. 

It  Is  Ordered  that  this  case  be  set  for  sentence 
Monday,  December  7,  1942  at  ten  o'clock  a.m.  [11] 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

October  1942  Term  At  Phoenix. 

MINUTE   ENTRY   OF   MONDAY, 
DECEMBER  7,  1942 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  sentence  this  day. 

The  defendant,  Denzel  Lane,  is  present  in  person 
with  her  counsel,  George  Wilson,  Esquire,  and  no 
legal  cause  appearing  why  judgment  should  not  now 
be  imposed,  the  Court  renders  judgment  as  follows : 
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C-6276 

UNITED  STATES  OF  AMERICA, 

Plaintiif, 
vs. 

DENZEL   LANE,   alias   DENZEL   KIDEIi,   alias 
DENZEL  MORGAN, 

Defendant. 

JUDGMENT 

Due  proceedings  having  been  had  on  the  indict- 
ment filed  herein  presented  against  the  defendant 
above  named  charging  a  violation  of  Title  38,  Sec- 
tions 510  and  714,  United  States  Code,  to-wit: 
wrongfully,  unlawfully  and  fraudulently  receive  cer- 
tain compensation  from  the  United  States  with  the 
intent  to  defraud  the  said  LTnited  States,  as  charged 
in  each  of  counts  one  to  six  of  said  indictment. 

It  appearing  to  the  Court  that  the  best  interests 
of  the  defendant  and  the  Government  will  be  sub- 
served thereby,  [12] 

It  Is  Ordered  that  the  imposition  of  judgment 
and  sentence  herein  be  suspended  for  the  period  of 
five  (5)  years  from  and  after  this  date  and  that 
said  defendant  be  placed  on  probation  during  said 
period,  on  condition  that  she  make  restitution  of 
the  money  unlawfully  received,  within  six  months 
from  this  date. 

Dated  December  7,  1942. 

DAVE  W.  LING, 
Judge.  [13] 
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[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant : 

Denzel  Rider,  1452  East  Fillmore  Street,  Phoenix, 
Arizona. 

Name  and  Address  of  Appellant's  Attorneys: 

Geo.  T.  Wilson,  707  Title  &  Trust  Bldg.,  PhoenLx, 
Arizona. 

R.  C.  Weaver,  First  National  Bank  Bldg., 
Phoenix,  Arizona. 

Offense : 

Violation  of  Sections  510  and  714  Title  38  U.S.C, 
unlawfully  receiving  compensation  from  the  United 
States  of  America  as  the  unremarried  widow  of 
Arthur  C.  Rider. 

Date  of  Judgment: 

December  7,  1942. 

Description  of  Judgment  of  Sentence: 

That  defendant  is  guilty  as  charged  in  the  indict- 
ment and  that  imposition  of  sentence  be  suspended 
for  a  period  of  five  years  from  the  date  of  said 
judgment,  conditioned  that  defendant  repay  to  fhe 
United  States  of  America  the  amount  of  compensa- 
tion received  by  her  since  June  14,  1939,  as  the  un- 
remarried widow  of  Arthur  C.  Rider,  deceased. 

Name  of  Prison : 

Defendant  at  liberty  under  the  terms  of  the  sus- 
pended sentence. 
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I,  tlie  above  named  appellant  hereby  appeal  to  the 
United  States  Circuit  Court  of  Ai)peals  for  the 
Ninth  rin'uit  [14]  from  the  judgment  above  men- 
tioned on  the  grounds  set  fortli  ])elow. 

1.  That  the  Court  circd  in  refusing  to  jxTinit 
defendant  to  testify  to  the  facts  as  substantially  set 
fortli  ill  hei-  offer  of  proof  on  file  herein  and  in  sus- 
taining the  objection  of  the  prosecution  thereto  on 
the  grounds  that  the  facts  set  forth  in  said  offer  of 
proof  were  material  and  relevant  on  the  issue  of  de- 
fendant's intent. 

DENZEL  KIDER, 
Appellant. 

Dated  this  12th  day  of  December,  1942. 
R.  C.  WEAVER 
GEO.  T.  WILSON 

Attorneys  for  Appellant. 
Copy  received  12/12/42. 
P.  E.  FLYNN, 
U.  S.  Atty. 

[Endorsed] :  Filed  Dec.  12,  1942.  [15] 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

October  1942  Term  At  Phoenix. 

MINUTE  ENTRY  OF  SATURDAY, 
DECEMBER  12,  1942 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

No  counsel  appears  for  the  Government.  George 
Wilson,  Esquire,  appears  as  counsel  for  the  defend- 
ant and  now  files  defendant's  Notice  of  Appeal,  and 

It  Is  Ordered  that  the  defendant's  Cost  and  bail 
bond  on  appeal  be  fixed  in  the  penal  sum  of 
$1250.00,  and 

It  Is  Further  Ordered  that  counsel  for  both  sides 
appear  before  the  Court  on  December  21,  1942,  at 
ten  o'clock  a.m.  for  such  directions  as  may  be  ap- 
propriate with  respect  to  the  preparation  of  the  rec- 
ord on  appeal  in  this  case.  [16] 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents : 
That  we,  Denzel  Lane  alias  Densel  Rider  alias 
Denzel   Morgan,   as   principal,   and   United   States 
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Fidelity  and  (liiaraiity  Company  as  surety,  are  held 
firmly  and  bound  unto  the  United  States  of  America 
in  the  full  and  just  sum  of  Twelve  Hundred  and 
Fifty  ($1250.00)  Dollars  to  he  ])ai(l  to  the  said 
United  States  of  America,  t(»  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  lawful 
successors  and  assigns,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  tliese 
presents. 

Sealed  with  our  seal  and  dated  this  23rd  day  of 
December,  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Forty  Two. 

Whereas,  lately  in  the  October  term  A.  D.  1942 
of  the  District  Court  of  the  United  States  for  the 
District  of  Arizona  in  a  suit  pending  in  said  Court 
between  the  United  Statesof  America  as  plaintiff,  and 
Denzel  Lane  alias  Denzel  Rider  alias  Denzel  Mor- 
gan, as  defendant,  a  judgment  was  rendered  against 
the  said  Denzel  Lane  alias  Denzel  Rider  alias  Denzel 
Morgan,  and  said  defendant  has  taken  an  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  reverse  the  judgment  and  sentence 
in  the  aforesaid  suit,  and  notice  of  the  said  appeal, 
in  duplicate,  having  been  filed  with  the  clerk  of  the 
aforesaid  District  Court  of  the  United  States  for 
the  District  of  Arizona  and  a  c()j)y  of  such  appeal 
having  been  duly  served  upon  the  United  States  At- 
torney for  the  District  of  Arizona,  in  the  manner 
and  within  the  time  required  by  law  and  the  rules 
of  Court  in  such  [17]  cases  made  and  provided. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Denzel  Lane  alias  Denzel  Rider  alias 
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Denzel  Morgan,  shall  appear  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in 
San  Francisco,  State  of  California,  on  su-ch  day  or 
days  as  may  be  appointed  for  the  hearing  of  said 
ciiase  in  said  Court,  and  upon  such  day  or  days  may 
be  appointed  by  said  Court  until  finally  discharged 
therefrom,  and  shall  abide  by  and  obey  all  orders 
made  by  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  in  said  cause,  and 
shall  surrender  herself  in  execution  of  the  judgment 
and  sentence  of  said  District  Court  of  the  United 
States  for  the  District  of  Arizona  if  said  judgment 
against  her  shall  be  affirmed  by  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, then  above  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

Now,  therefore,  and  as  a  further  condition  of  this 
bond,  that  if  the  said  Denzel  Lane  alias  Denzel  Rider 
alias  Densel  Morgan,  appellant  above  named,  shall 
prosecute  her  appeal  to  the  effect  and  shall  pay  all 
the  taxable  costs  on  appeal  if  she  fails  to  make  her 
appeal  good,  then  above  obligation  shall  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

And  the  surety  in  this  obligation  hereby  covenants 
and  agrees  that  in  case  of  a  breach  of  any  condi- 
tions of  this  bond,  the  United  States  District  Court 
for  the  District  of  Arizona  may  upon  notice  to  said 
surety  of  not  less  than  ten  (10)  days  proceed  sum- 
marily in  this  cause  to  ascertain  the  amount  of  tax- 
able costs  in  the  Circuit  Court  of  Appeals  which 
said   surety  is   bound  to  pay  on  account   of  such 
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breach,  and  ronder  judgment  llierei'oiT  against  said 
surety  and  tu  order  execution  therefoi'. 

MRS.  DKNZEL  lUDER 

Princii)al  [18] 
UNITP]D    STATES    FIDELITY 
AND  GUARANTY  COMPANY 
a  Maryland  corporation 
[Seal]  O.  D.  BUCK 

Attorney-in-Fact 
E.  H.  SHUMWAY 
Attorney-in-Fact 

County  of  Maricopa, 
State  of  Arizona — ss. 

On  this  23  day  of  December,  in  tlie  year  on  thous- 
and nine  lumdred  and  Forty-two  bef/ore,  E.  H. 
Shumway,  a  Notary  Public  in  and  for  said  County 
and  State  residing  herein,  duly  commissioned  and 
sworn,  personally  appeared  O.  D.  liuck  known  to 
me  to  be  the  Attorney-in-Fact  of  the  United  States 
Fidelity  and  Guaranty  Company,  a  Maryland  cor- 
poration, and  acknowledged  to  me  that  he  sub- 
scribed the  name  United  States  Fidelity  and  Guar- 
anty Comj^any,  a  Maryland  corporation,  thereto  as 
principal,  and  his  name  as  Attorney-in-Fact. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  yeai-  in  this 
Certificate  first  above  written. 

[Seal]  E.  H.  SIIU.MWAY 

Notary  Public  in  and  for  Maricopa  County,  State  of 
Arizona. 

My  commission  Expires  October  1st,  1946. 
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Approved  this  26  day  of  December,  1942. 
DAVE  W.  LING 
U.  S.  Dist.  Judge. 

[Endorsed] :   Filed  December  ....,  1942.  [19] 


United  States  of  America 
District  of  Arizona 

Before  me,  F.  A.  Hickernell,  U.  S.  Commissioner 
for  the  District  of  Arizona,  appeared  E.  H.  Shum- 
way,  known  to  me  to  be  the  attorney  in  fact  for 
United  States  Fidelity  and  Guaranty  Company  and 
acknowledged  to  me  that  he  subscribed  the  name  of 
said  company  to  the  within  bond  as  principal  and 
his  name  as  attorney  in  fact. 

Witness  my  hand  and  seal  this  26th  day  of  De- 
cember, 1942. 

[Seal]  P.  A.  HICKERNELL 

U.  S.  Commissioner. 

[Endorsed] :  Filed  Dec.  26, 1942.  [20] 


22  Denzel  Rider  vs. 

In  the  United  States  District  Court 
For  the  District  of  Arizona 

October  1942  Term  At  Phoenix 

MINUTE  ENTRY  TUESDAY,  JANUARY  6, 1943 

(Phoenix  Division) 

Honora))le  Dave  W.  Ling,   United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

On  motion  of  George  T.  Wilson,  Esquire,  coun- 
sel for  the  defendant, 

It  Is  Ordered  that  the  defendant's  time  to  pre- 
pare, serve  and  file  Bill  of  Exceptions  herein  be 
extended  thirty  days  from  and  after  this  date.  [21] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Denzel  Rider,  the  defendant-appellant  in  the 
above  entitled  and  numbered  cause,  in  connection 
\vitli  her  appeal  herein,  comes  now  and  makes  it 
known  that,  in  the  records,  proceedings,  verdict, 
judgment,  and  sentence  appealed  from,  manifest 
error  has  intervened  to  her  prejudice,  in  these 
things,  to  wit : 

I. 

The  Court,  erred  in  sustaining  the  plaintiff's  ob- 
jection to  the  introduction  into  evidence  of  defend- 
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ant's  Exhibit  "A  for  Identification",  which  exhibit 

is  in  full  as  follows: 

Phoenix,  Arizona, 
January  28,  1939 

United  States  Atty.  General 
Washington,  D.  C. 

I  have  letter  from  United  States  Atty.  Gen. 
office  stating  they  would  handle  direct  from 
their  office  the  Harriet  McManus  and  Jacob 
Morgan  case.  Last  Sat.  I  asked  my  atty.  to 
reset  the  Rider  v.  Funk  case  which  involves 
diamonds.  My  main  witness  Charlie  J.  Asche 
was  shot.  I  asked  the  County  Atty.  to  get  me 
a  book  that  Asche  showed  me  on  Sat.  night 
where  he  saw  Morgan  with  Nicodemus  the 
day  before  the  mail  train  robbery  on  Sept.  6. 
They  got  the  books  and  are  trying  to  pin  the 
murder  on  Mrs.  Asche.  She  didn't  even  know 
I  had  the  case  reset.  This  case  would  uncover 
who  stole  the  Morris  Plan  diamonds  in  Tucson 
on  January  28,  1936.  I  want  help. 
DENZEL  RIDER 

P.  O.  Box  1126  [22] 

for  the  reason  that  said  exhibit  and  the  contents 
thereof  were  material,  competent,  and  relevant  evi- 
dence on  the  issue  of  defendant's  intent  to  defraud 
the  United  States,  as  charged  in  each  count  of  the 
indictment. 

II. 
The  Court  erred  in  sustaining  the  plaintiff's  ob- 
jection to  the  introduction  into  evidence  of  defend- 
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ant's  Exhibit  "B  for  Ideiitilicatidii",  wliidi  exhibit 
is  ill  full  as  follows: 

Departmont  of  Justice 
Washington,  I).  C. 

January  31,  191^9 
13M:MHH:vng 
49-0 

Mrs.  Denzel  Rider 
P.  O.  Box  1126 
Phoenix,  Arizona. 

Dear  Madam: 

The  I)e])artnient  acknowledges  receipt  of  your 
telegram  of  January  28,  1939,  relative  to  the 
Harriet  McManus  and  Jacob  Morgan  case  and 
the  case  of  Rider  v.  Funk. 

The  subject  matter  of  your  telegram  will  re- 
ceive the  attention  of  the  Department. 
Respectfully, 

For  the  Attorney  General 
(Signed)    BRIEN  McMAHON 

Assistant  Attorney 
General 

for  the  reason  that  said  exhibit  and  the  contents 
thereof  were  material,  competent,  and  relevant  evi- 
dence on  the  issue  of  defendant's  intent  to  defraud 
the  United  States,  as  charged  in  each  count  of  the 
indictment. 

III. 
The  Court  erred  in  sustaining  the  plaintiff's  ob- 
jection  to   the   question  propounded  to  defendant, 
to  wit :  [23] 
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Will  you  tell  the  conversation  that  you  had 
with  George  V.  Lane  at  that  time? 

and  to  the  introduction  by  defendant  of  said  con- 
versation in  the  latter  part  of  March  or  early  part 
of  April,  1939,  for  the  reason  that  said  conversa- 
tion and  the  statements  made  therein  by  George 
V.  Lane  to  the  defendant  were  material,  compe- 
tent, and  relevant  evidence  on  the  issue  of  defend- 
ant's intent  to  defraud  the  United  States  Govern- 
ment, as  charged  in  each  count  of  the  indictment. 

IV. 

The  Court  erred  in  sustaining  the  plaintiff's 
objection  to  defendant's  testimony  and  evidence, 
as  tendered  and  set  forth  in  her  Offer  of  Affirma- 
tive Proof,  defendant's  Exhibit  "C  for  Identifi- 
cation", which  exhibit  is  in  full  as  follows: 

The  defendant  now  offers  to  prove  affirma- 
tively by  her  own  testimony,  by  documentary 
evidence,  and  to  corroborate  the  same  by  the 
testimony  of  witnesses: 

That  in  March,  1939,  and  prior  thereto,  de- 
fendant had  lost  valuable  personal  property 
through  theft  and  was  then  asserting  a  claim 
against  various  citizens  of  Phoenix;  that  she 
had  been  threatened  with  bodily  harm  because 
of  said  claim  and  had  on  one  or  more  occa- 
sions been  actually  assaulted;  that  she  ap- 
pealed to  local  officers  and  failing  to  receive 
their  assistance  appealed  to  the  Department 
of  Justice  of  the  Federal  Government  for  as- 
sistance;  that   on   January   31,   1939,   the   De- 
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partinoiit  of  Justice  wrote  her  promising  to 
look  into  lier  case;  that  thereafter,  and  in  tlie 
month  of  Mareli,  1939,  (Jeorge  V.  Lane  aj)- 
I)r()achetl  defendant  and  represented  himself 
to  be  an  agent  of  the  Department  of  Justice 
of  the  United  States  Government  sent  by  that 
Department  fioni  Washington  to  assist  de- 
fendant in  lier  efforts  to  recover  her  ])roperty 
and  to  protect  her  from  further  personal  vio- 
lence; that  George  V.  T^ane  on  several  occa- 
sions thereafter  took  defendant  to  the  Fed- 
eral Court  House  in  the  City  of  Phoenix,  and 
in  the  presence  of  several  })arties,  had  her  turn 
over  to  him  all  of  her  records  and  files  pertain- 
ing to  her  said  personal  ])roperty  and  to  a 
claim  which  she  tlien  asserted  against  the 
United  States  Government  to  recover  on  a  life 
insurance  policy  on  the  life  of  her  deceased 
husband,  Mr.  Rider,  in  the  sum  of  Ten  Thou- 
sand ($10,000)  Dollars;  that  George  V.  Tvane 
repeated  his  representations  [24]  of  re])resent- 
ing  the  De])artment  of  Justice  on  several  dif- 
ferent occasions  between  the  month  of  March 
and  the  14th  day  of  June,  1939;  that  on  or 
about  the  12th  day  of  June,  1939,  George  V. 
Lane  told  hcT*  it  would  be  necessary  for  her 
to  go  through  a  ])retended  rnari-iage  with  him 
in  order  that  he  might  live  in  her  house  and 
give  her  protection  against  those  who  had  forci- 
bly assaulted  her;  that  she  refused  on  that  oc- 
casion.s'  to  enter  into  such  contract;  that  on  the 
13th  day  of  June,  1939,  George  V.  Lane  showed 
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her  a  letter  purporting  to  be  from  the  Depart- 
ment of  Justice  stating  that  it  would  be  neces- 
sary for  her  to  enter  into  a  pretended  mar- 
riage with  George  V.  Lane  and  to  otherwise 
follow^  his  direction  or  the  Department  of  Jus- 
tice would  withdraw  him  from  her  case  and  ren- 
der her  no  further  assistance;  that  she  be- 
lieved the  representations  so  made  that  it  was 
necessary  for  her  to  go  through  this  marriage 
ceremony,  that  the  marriage  would  not  be  a 
binding  one  but  would  be  void ;  that  it  would  in 
nowise  affect  her  property  or  any  right  which 
she  had  against  the  United  States  Government, 
or  any  claim  which  she  had  previously  asserted 
against  the  Government,  or  might  in  the  fu- 
ture assert  against  the  Government;  that  she 
did  in  that  state  of  mind  and  under  the  belief 
that  it  was  not  a  valid  marriage  she  was  con- 
tracting with  George  V.  Lane  accompany  him 
to  Nogales,  Arizona  and  go  through  a  marriage 
ceremony  with  him;  that  always  thereafter  she 
denied  publicly  having  entered  into  any  valid 
marriage  with  George  V.  Lane;  she  did  not 
assume  the  name  of  Lane,  and  that  she  and 
Lane  did  not  reside  together  as  husband  and 
wife. 

That  subsequent  to  the  14th  day  of  June, 
1939,  the  said  George  V.  Lane  continued  his 
representations  to  her  and  to  other  parties  to 
the  effect  that  he  was  a  Government  agent  as- 
signed to  her  case  and  assisting  her  to  recover 
her  property  and  to  protect  her  from  physical 
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violence;  that  she  always  believed  until  in- 
formed otherwise  in  the  month  of  March,  1940, 
that  he  was  a  Government  agent  as  re])resented ; 
that  about  the  months  of  March  and  April, 
1940,  George  V.  Lane  threatened  to  expose  her 
to  the  Federal  Government  for  having  received 
a  widow's  compensation  as  the  unremarried 
widow  of  Mr.  Rider,  a  World  War  Veteran,  un- 
less defendant  would  turn  over  to  him  all  of 
her  propei'ty;  this  she  refused  to  do.  That  she 
did  thereafter  receive  and  accept  the  pension 
checks  mentioned  in  the  indictment  of  this 
case  from  the  Federal  Government;  that  she 
ca/?.s'ed  the  same  and  retained  the  proceeds 
thereof;  that  in  so  doing  she  firmly  believed  that 
she  was  not  lawfully  married  to  George  V.  Lane 
and  that  she  had  full  i-ight  to  said  pension. 
There  is  attached  hereto  certain  documents  in 
corroboration  of  this  foregoing  offer  of  proof. 
That  the  witnesses  who  will  corroborate  said 
offer  of  proof  are,  in  j^art,  Ed  Echols,  Sheriff 
of  Pima  County,  Arizona;  Bert  Smith,  Special 
Agent  of  the  Santa  Fe  Railroad;  Rue  Kimball 
of  Phoenix,  Arizona;  Mrs.  Ernest  Moore  of 
Phoenix,  Arizona;  Dr.  Browne  and  his  wife,  of 
Phoenix,  Arizona;  Mrs.  Horace  [25]  Steele  of 
Phoenix,  Arizona ;  and  Mrs.  McGinnis  of  Phoe- 
nix, Arizona. 

This  offer  is  made  and  the  proof  is  intended 
to  disprove  any  criminal  iiitent  on  the  part  of 
defendant  to  defraud  tlie  United  States  Gov- 
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ernment,  or  anyone  else,  or  to  commit  any  vio- 
lation of  Federal  Statutes  as  charged  in  the  in- 
dictment of  this  case. 

for  the  reason  that  the  statute,  under  which  each 
count  of  the  indictment  is  laid,  makes  the  specific 
intent  to  defraud  the  United   States  an  essential 
element  of  the  crime  charged,  and  the  testimony  and 
evidence  tendered  by  said  Offer  of  Affirmative  Proof 
was  material,  relevant,  and  competent  on  that  issue. 
ROBERT  W.  WEAVER, 
GEO.  T.  WILSON, 
Attorneys    for    Defendant-Appellant,    707    Title    & 
Trust  Building,  Phoenix,  Arizona. 
Received  copy  of  the  within  Assignments  of  Error 
this  30th  day  of  January,  1943. 

E.  R.  THURMAN, 

Asst.  United  States  Attorney. 

[Endorsed] :  Filed  Jan.  30,  1943.  [26] 


[Title  of  District  Court  and  Cause.] 

PROPOSED  BILL  OF  EXCEPTIONS 

Be  It  Remembered  that  the  above  entitled  and 
numbered  cause  came  on  regularly  for  trial  be- 
fore the  District  Court  of  the  United  States  for 
the  District  of  Arizona,  Phoenix  Division,  the  Hon- 
orable Dave  W.  Ling  presiding  with  a  jury,  com- 
mencing at  the  hour  of  10:00  o'clock  A.M.  on  De- 
cember   3,    1942,    and    continuing   thereafter   until 
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the  afternoon  of  said  date,  when  the  cause  was  sub- 
mitted to  the  jury  and  the  jury  on  the  3rd  day  of 
])e('em))er,  1942,  returned  their  verdict  into  open 
court,  finding  the  defendant  guilty  on  counts  one, 
two,  three,   foui-,   live,   and   six   of  the   indictment. 

At  the  trial  of  said  cause  the  plaintiff.  United 
States  of  America,  was  represented  by  the  Honor- 
able Frank  E.  Flynn,  United  States  Attorney  for 
the  District  of  Arizona,  and  R.  E.  Thurman,  Dep- 
uty United  States  Attorney,  and  the  defendant  ap- 
X^eared  in  person  and  was  represented  by  her  attoi*- 
iieys,  Robert  R.  Weaver  and  Geo.  T.  Wilson.  Both 
sides  having  announced  ready  for  trial,  and  Louis 
L.  Billar  having  been  duly  sworn  as  shorthand  re- 
porter, and  the  jury  having  been  duly  summoned 
into  the  jury  box  and  duly  sworn  to  try  the  cause, 
the  following  proceedings  were  had: 

The  indictment  in  said  cause  was  read  to  the  jury 
and  [27]  defendant's  plea  thereto  of  not  guilty  was 
stated,  whereupon  the  United  States  of  America, 
plaintiff,  to  sustain  the  allegations  of  said  indict- 
ment, called  Dorothy  Titcomb  as  a  witness  on  be- 
half of  plaintiff,  and  said  witness  being  duly  sworn, 
testified  as  follows: 

Direct  Examination 
My  name  is  Dorothy  Titcomb.  I  reside  in  Nogales, 
Arizona.  At  this  time  I  am  Clerk  of  the  Superior 
Court,  Santa  Cruz  County.  I  have  been  such  since 
March,  1942.  From  May  8,  1939,  until  October, 
1941,  I  was  Deputy  Clerk  of  the  Superior  Court 
of  Santa  Cruz  County.    I  was  such  Deputy  Clerk 
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on  June  14,  1939.  At  that  time  Helen  O'Keefe 
was  the  Clerk  of  the  Superior  Court  of  Santa  Cruz 
County,  Arizona,  and  Judge  Gordon  Farley  was 
the  Judge.  He  was  such  Judge  on  or  about  June 
14,  1939.  I  am  the  custodian  of  the  records  of  the 
Superior  Court  of  Santa  Cruz  County  and  of  the 
application  for  marriages.  I  have  with  me  the 
original  application  for  the  issuance  of  a  marriage, 
license  to  George  V.  Lane  and  Denzel  Morgan.  The 
signature  in  the  lower  right  hand  corner  of  the  ap- 
plication is  my  signature.  At  that  time  I  was  the 
Deputy  Clerk  of  the  Superior  Court  of  Santa  Cruz 
County. 

The  plaintiff  offered  said  document  in  evidence, 
to  which  offer  defendant  duly  objected  on  the 
grounds  that  said  document  was  not  shown  to  be 
relevant  or  material  to  the  issues.  The  objection  of 
defendant  was  overruled  by  the  Court,  to  which  rul- 
ing the  defendant  then  and  there  duly  excepted. 
Said  document  was  then  received  in  evidence, 
marked  plaintiff's  Exhibit  No.  1,  and  is,  in  sub- 
stance: [28] 

Government's  Exhibit  No.  1 
The  original  application  for  a  marriag^  li- 
cense, dated  June  14,  1939,  and  signed  and 
sworn  to  by  George  V.  Lane  and  Denzel  Mor- 
gan and  recorded  in  the  Office  of  the  Clerk  of 
the  Superior  Court  in  Santa  Cruz  County,  Ari- 
zona, in  Book  13  of  Applications  at  page  396 
thereof. 
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Tho  witness  Dorothy  Titcoiiil)  then  further  testi- 
fied: The  woman  applying  for  the  marriage  license 
wro^e  the  signature  Denzel  Morgan  on  Government's 
Exhibit  No.  1.  I  saw  the  woman  who  api)lied  for 
the  marriage  license  sign  the  name  Denzel  Mor- 
gan at  the  time  she  aj)plied  for  the  license  in  the 
Clerk's  Office  in  Nogales.  That  is  the  lady  who 
sits  there  with  her  attorney,  Mr.  Wilson.  There 
was  a  marriage  license  issued  subseciuent  to  the 
application  for  a  marriage  certificate.  I  have  a  cer- 
tified copy  of  it.  My  name  appeal's  on  the  back 
of  it. 

The  plaintiff  then  offered  said  document  in  evi- 
dence, to  which  offer  the  defendant  duly  objected 
on  the  grounds  that  the  document  was  a  copy  of  an 
original  and  that  the  proper  foundation  for  the 
reception  of  secondary  evidence  had  not  been  laid. 
The  Court  overruled  defendant's  objection,  to  which 
ruling  defendant  then  and  there  duly  excepted.  Said 
document  was  then  received  in  evidence,  marked 
Government's  Exhibit  No.  2,  and  is,  in  sulistance: 

Government's  Exhibit  No.  2 
A  certified  copy  of  a  marriage  license  issued 
by  the  Clerk  of  the  Superior  Court  of  Santa 
Cruz  County,  Arizona,  showing  rites  of  matri- 
mony between  George  V.  Lane  and  Denzel  Mor- 
gan on  June  14,  1939,  p(»rformed  by  Gordon 
Farley,  Judge  of  said  Court. 

The  witness  furtlier  testiticd:  At  the  time  the 
application  for  the  marriage  license  was  signed  by 
the  defendant,  I  had  a  conversation  with  her.   Only 
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the  man  with  her  was  present  [29]  at  the  conver- 
sation. I  don't  remember  the  exact  time  of  day;  it 
was  around  3:30  or  4:00  o'clock  in  the  afternoon, 
and  I  do  not  remember  anyone  else  in  the  office  at 
the  time.  I  can  relate  the  conversation  I  had  with 
the  defendant  at  the  time  the  application  was 
signed.  After  I  had  issued  the  marriage  license 
the  defendant,  who  had  done  most  of  the  talking  up 
to  that  time,  asked  that  I  not  publish  it  because 
she  was — they  were  going  to  wait  until  they  got 
into  a  new  home,  as  far  as  I  remember  the  con- 
versation, before  they  would  announce  their  mar- 
riage, and  so  she  asked  that  I  not  publish  it  and 
I  marked  it  to  be  what  we  called  "buried",  in 
other  words,  not  give  it  to  the  newspaper.  She  also 
at  that  time  asked  me  if  the  Superior  Court  Judge 
was  in,  that  she  wanted  him  to  marry  her. 

Cross-Examination 
During  the  year  1939  I  was  issuing  20  and  30 
marriage  licenses  a  month.  I  distinctly  remember 
the  issuance  of  this  one.  There  was  no  controversy 
between  the  gentleman  and  the  lady ;  the  man  didn  't 
say  anything.  There  was  no  controversy  between 
the  defendant  and  me.  To  the  best  of  my  recol- 
lection the  reason  she  didn't  want  it  published  she 
wanted  to  get  into  her  home  before  she  notified  her 
friends  she  was  married.  That  is  the  best  of  my 
recollection  concerning  the  statements  made  at  that 
time.  It  isn't  possible  that  she  could  have  ques- 
tioned the  effect  of  that  marriage  upon  any  prop- 
erty right  she  might  have  had.    I  would  have  re- 
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iiiemlHTi'd  it  if  she  had.  Tlic  only  talking'  the  gontle- 
man  did  was  in  answer  to  ([uestions  I  asked  him.  I 
did  not  hear  him  make  any  statement  to  tlie  defen- 
dant. 1  turned  my  l)a(*k  and  went  to  tyjx'  the  mar- 
riage license,  ))ut  as  far  as  1  lieard  he  (li(hi't  make 
any  statements  outside  of  tlie  (juestions  I  [30]  asked 
him.  There  was  no  time  I  was  out  of  the  room.  It 
mii^ht  have  been  that  there  was  a  time  when  I  was 
issuing  the  marriage  license  that  I  did  not  hear 
the  eonvei'sation  between  tliem. 

Re-direet  Examination 
I  think  this  was  the  9th  marriage  license  I  had 
issued  since  I  had  been  in  the  office.  It  was  the 
second  marriage  license  1  had  buried,  not  published. 
It  was  the  second  marriage  license  I  had  been  in- 
structed not  to  publish,  and  it  was  the  first  mar- 
riage of  a  person  my  own  age.  That  is  one  reason 
it  stands  out.  That  is  what  impressed  it  upon  my 
mind  according  to  my  remembrance.  There  is  no 
doubt  in  my  mind  that  this  defendant  is  the  woman 
that  signed  that  application. 

Re-cross  Examination 
Since  the  issuance  of  this  license  I  have  been 
asked  frequently  not  to  })ublish  marriage  licenses, 
but  this  was  the  second  one  from  the  time  I  had 
taken  office  on  the  8th  of  May  to  the  14th  of  June; 
this  is  only  the  second  I  had  been  asked  to  bury. 
Two  out  of  the  nine  askcnl  me  not  to  publish  the 
lic(^nse.  There  were  no  others  that  asked  me  not  to 
publish. 
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GORDON  FARLEY 

was  then  called  as  a  witness  on  behalf  of  plaintiff 
and,  being   duly  sworn,   testified  as   follows: 

Direct  Examination 

My  name  is  Gordon  Farley.  I  occupied  the  offi- 
cial position  of  Judge  of  the  Superior  Court  in 
Santa  Cruz  County,  Arizona.  I  have  been  such 
Judge  since  January  1,  1939.  I  was  such  Judge 
on  or  about  the  14th  day  of  June,  1939,  and  I  still 
am.  I  know  who  wrote  the  signature  on  the  paper 
which  you  just  [31]  handed  me.  It  was  the  lady 
seated  at  the  second  table,  the  defendant  in  this 
case. 

The  plaintiff  then  offered  said  paper  in  evidence, 
to  which  offer  the  defendant  duly  objected  on  the 
grounds  that  there  was  no  relevance  shown  to  the 
issues,  and  that  it  was  not  material  to  the  issues 
and  not  competent  evidence.  The  Court  overruled 
the  defendant's  objection,  to  which  ruling  the  defen- 
dant then  and  there  duly  excepted.  The  paper  was 
then  received  in  evidence,  marked  Government's  Ex- 
hibit No.  3,  and  is,  in  substance: 

Government's  Exhibit  No.  3 
A  sheet  of  paper  bearing  only  the  signature 
of  Denzel  Rider  Morgan. 

The  witness  then  further  testified:  The  situation 
under  which  this  signature  was  written  on  Gov- 
ernment's Exhibit  No.  3  was  that  "The  defendant 
came  to  Nogales  last  month  and  appeared  in  the 
Clerk's  Office  and  I  went  over  there,  I  was  on  busi- 
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ness  in  connoetion  with  tho  Toiirt,  and  tho  Clerk 
informed  inc  that  tliis  was  Mrs.  Ridei-  wlio  had 
come  down  to  Nogales  for  a  copy  of  the  marriage 
certificate.  She  was  aceonipnnicd  hy  a  gentleman, 
and  she  asked  nie  if  I  had  ever  seen  her  before.  I 
think  1  told  her  I  didn't  remember  ever  having 
seen  her.  Then  she  talked  a  little  while  and  1  said 
did  you  ever  write  me  a  letter  in  conne<-ti()n  with 
a  marriage  license  recently'?  She  said  she  had  not, 
so  then  I  requested  her  to  sign  her  name  on  this 
slip  of  paper  so  that  I  might  compare  it  to  a  sig- 
nature affixed  to  the  letter  that  I  had  received 
from  tliis  woman  who  had  })een  married  by  nic  in 
'39.  So  Mrs.  Rider,  or  ^Irs.  Lane,  the  defendant 
in  this  case,  signed  the  name  Denzel  Rider  and  at 
my  request  added  the  name  Morgan  to  this  slip 
of  paper."  [32] 

I  rememl)er  performing  a  mari'iage  between 
George  V.  Lane  and  Denzel  Morgan.  There  was 
something  said  between  the  defendant  and  me  when 
she  was  down  in  Nogales  recently  with  resj^ect  to 
this  marriage.  We  discussed  the  marriage  and  at 
that  time  she  stated  that  she  had  not  been  married  in 
Nogales  and  I  told  her  I  could  not  identify  her  at 
that  time,  it  had  been  several  years  and  I  had  mar- 
ried quite  a  number  of  people  in  the  meantime.  I 
have  no  recollection  of  just  who  the  ])eople  were 
but  1  remember  the  marriage.  I  have  a  faint  recol- 
lection of  the  Clerk  coming  over  to  my  office  and 
telling  me  that  there  was  a  couple  that  wanted  to 
be  married,  and  I  recall  that  the  woman  ajjpeared 
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to  be  several  years  older  than  the  age  given  on 
the  marriage  license.  The  man  was  rather  a  young 
appearing  man  and  I  would  say  he  was  probably 
forty — somewhere  between  forty  and  fifty,  but  the 
woman's  age  was  listed  as  thirty-nine  on  the  mar- 
riage license  and  it  occurred  to  me  at  the  time  that 
I  thought  she  was  several  years  older  than  that. 
We  discussed  that,  the  defendant  and  I,  in  our  con- 
versation in  the  Clerk's  Office  when  she  was  in 
Nogales  last  month.  She  commented  on  that  fact, 
and  I  said  well,  I  distinctly  remember  that  the  cou- 
ple I  married  the  woman  was  considerably  older  in 
my  opinion  than  appeared  on  the  marriage  license. 
I  have  the  letter  that  was  sent  to  me.  It  is  signed 
by  Denzel  Rider.  This  is  the  letter  and  the  yellow 
sheet  attached  to  it  is  my  reply.  This  letter  is  in 
the  same  condition  it  was  when  I  received  it  in  the 
mail.  The  signature  on  the  letter  is  the  same  that 
the  letter  bore  when  I  received  it  in  the  mail. 

The  plaintiff  then  offered  said  letter,  to  which  was 
attached  said  yellow  sheet,  in  evidence  for  the  pur- 
pose only  of  showing  the  defendant's  admissions 
with  respect  to  the  marriage,  [33]  to  which  offer 
the  defendant  duly  objected  on  the  grounds  that 
it  was  not  shown  that  the  defendant  wrote  this  let- 
ter and  that  the  letter  had  not  been  duly  quali- 
fied to  be  received  in  evidence.  The  Court  overruled 
defendant's  objection,  to  which  ruling  defendant 
then  and  there  duly  excepted.  Said  letter,  together 
with  said  yellow  sheet  attached  thereto,  was  then 
received  in  evidence,  marked  Government's  Exhibit 
No.  4,  and  is,  in  substance : 
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Government's  Exhibit  No.  4 
An  original  typewritten  letter  dated  March 
4,  1940,  addressed  to  the  Hon.  Gordon  Farley, 
Nogales,  Arizona,  and  sii^ned  Denzel  Rider, 
P.O.  Box  1126,  Phoenix,  Arizona,  and  the  an- 
swer thereto  dated  March  5,  1940,  addressed 
to  Mrs.  Denzel  Rider,  P.O.  Box  1126,  Phoenix, 
Arizona. 

The  witness  then  further  testified :  I  mailed  my 
answer  to  tlie  address  of  the  defendant  at  tliat  time. 
1  put  postage  on  it.  My  answer  was  never  returned 
to  me. 

Plaintiff's  Exhibit  No.  4  in  evidence  was  then 
read  in  part  to  the  jury. 

Cross-Examination 
I  liave  no  recollection  as  to  what  either  the  man 
or  the  woman  I  married  on  June  14,  1939,  looked 
like,  except  that  the  woman  was  older  in  my  opin- 
ion than  appeared  on  the  marriage  license.  I  can't 
identify  the  defendant  as  the  woman  I  married  on 
that  occasion;  I  don't  know  whether  she  is  the 
woman  or  not,  and  I  so  stated  to  her  a  couple  of 
weeks  ago. 

J.  P.  GROSS 

was  then  called  as  a  witness  on  ))ehalf  of  plaintiff 
and,  being  duly  sworn,  testified  as  follows: 

Direct  Examination 
My  name  is  J.  P.  Gross.   T  live  in  Tucson.    I  am 
an  [34]  attorney  for  the  Veterans  Administration. 
The  Veterans  Administration  is  a   department   of 
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the  Government  of  the  United  States  of  America. 
I  have  been  such  attorney  for  the  Veterans  Ad- 
ministration almost  twenty  years.  As  attorney  for 
the  Veterans  Administration  my  duties  with  re- 
spect to  the  investigating  and  preparing  and  inter- 
viewing with  respect  to  awards  made  to  widows  of 
deceased  veterans  is  that  I  represent  the  Admin- 
istrator of  veterans'  affairs  with  respect  to  all 
claims  within  this  jurisdiction,  embracing  not  only 
active,  live  cases;  that  is,  where  veterans  are  still 
living,  but  with  respect  to  veterans  deceased  and 
their  dependents  are  paid.  We  handle  all  its  cases. 
I  know  of  my  own  knowledge  the  necessary  steps  a 
widow  of  a  deceased  veteran  would  take  in  obtain- 
ing an  award.  Before  I  came  to  Arizona  I  was  in 
Washington  and  handled  all  types  of  cases,  and 
it  is  based  on  a  claim  No.  526,  which  is  an  affida- 
vit and  an  application  made  by  the  claimant  based 
on  the  military  service  of  some  man  bearing  a  ''C" 
number  or  claim  number.  This  was  all  identified 
with  one  file.  They  are  passed  upon  by  a  group  of 
examiners  and  awards  officers.  They  usually  re- 
quest evidence  in  support  of  the   claims,  such  as 

marriage 

To  this  evidence  defendant  duly  objected  on  the 
grounds  that  the  witness  was  not  qualified  to  tes- 
tify on  matters  given  in  his  testimony,  and  that 
the  regulations  of  the  department  are  the  best  evi- 
dence in  the  matter  of  settlement  and  payment  of 
claims.  The  Couii:  overruled  defendant's  objec- 
tion, to  which  ruling  the  defendant  then  and  there 
duly  excepted. 
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Tlic  witness  was  then  iicrniitti'd  to  testify,  and 
(lid  testify: 

In  connection  with  every  ai>i)li<atinn  Form  5li6 
liy  [i).')]  Ix'neticiary  tliey  I'eqnire  evidence  of  a  I'e- 
iation,  and  that  is  usually  in  tlic  form  of  a  mar- 
riage certificate  to  support  it,  and  if  the  evidence 
ai)i>ears  to  he  in  orch'r  an  award  is  made  and  notice 
of  that  award  is  given  the  l)eneficiary.  I  have  the 
original  ai)plication  for  an  award.  I  have  in  n\y 
files,  the  original  ap)>lication  for  an  award  due 
OTi  accoiuit  of  the  (h'ath  of  a  veteran  signed  hy  one 
Denzel  Lane  Kider,  the  unremarried  widow  of  Ar- 
thur C.  Eider. 

Thereupon  the  witness  j)rodnced  a  document  and 
testified:  This  is  the  original  Form  526,  July  24, 
1922.  It  has  been  in  my  cai-c  and  custody  as  at- 
torney for  the  Veterans  Bureau.  It  is  an  oi'iginal 
document  and  is  now  in  the  same  form  as  when  I 
first  received  it.  The  signature  on  the  back  of 
it  has  been  there  at  all  times. 

On  voir  dire  the  witness  testified:  I  am  the  cus- 
todian of  this  document  by  the  delegation  of  the 
Administrator.  I  am  designated  under  Section  5 
for  all  cases  within  the  Arizona  jurisdiction.  This 
document  was  never  filed  with  me  originally.  I  ob- 
tained it  from  Washington,  1).  ( '.  The  office  at 
Washintgon,  I).  C.  has  delegated  me  as  the  proi)er 
custodian  of  the  instniment. 

The  ])laintiif  offered  the  document  in  evidence,  to 
which  offer  the  defendant  duly  objected  on  the 
gi'ounds  that  the  witness  had  not  been  «|Ualified.   Tb.e 
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Court  overruled  defendant's  objection,  to  wJiich 
ruling  the  defendant  duly  excepted.  The  document 
was  then  received  in  evidence,  marked  Government's 
Exhibit  No.  5,  and  is,  in  substance: 

Government's  Exhibit  No.  5 
An  application  signed  by  Denzel  Rider  for 
compensation  on  account  of  the  death  of  World 
War  Veteran  Arthur  C.  Rider  for  herself  and 
her  minor  son,  Vaughn  D.  Rider,  [36]  as  the 
widow  and  son  respectively  of  said  veteran, 
dated  July  24,  1922,  and  signed  and  sworn 
to  by  Denzel  Rider. 

The  witness  then  testified :  Subsequent  to  the  pre- 
sentation of  this  application  the  department 
granted  an  award.  I  have  the  original  copy  of  the 
award. 

The  witness  then  produced  a  document  and  testi- 
fied :  This  is  the  award.  It  is  in  the  usual  customary 
form  sent  to  a  widow  when  an  award  has  been  al- 
lowed by  the  department. 

The  plaintiff  then  offered  said  document  in  evi- 
dence, to  which  offer  the  defendant  then  and  there 
objected  on  the  grounds  that  the  witness  was  not 
qualified  as  the  proper  custodian  of  the  document. 
The  Court  overruled  defendant's  objection,  to  which 
ruling  the  defendant  then  and  there  duly  excepted. 
The  document  was  received  in  evidence,  marked 
plaintiff's  Exhibit  No.  6,  and  is,  in  substance: 

Government's  Exhibit  No.  6 
Award  of  compensation  by  the  United  States 
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Govenunent  to  Dciizol  Hidcr  of  $35.00  per 
month  commencing  July  1-'),  1922,  in  accord- 
ance witli  llic  Act  of  Congress  of  October  6, 
1917.  The  compensation  payable  under  the 
award  was  granted  on  account  of  the  death  of 
World  War  Veteran  Arthur  C.  Rider  and  is 
for  the  benetit  of  his  widow  and  child. 

The  witness  then  testified:  An  award  is  paid  on 
the  United  States  Treasury  check  by  the  disburs- 
ing officer  of  the  Veterans  Administration. 

To  this  evidence  the  defendant  then  and  there 
duly  objected  and  moved  that  it  be  stricken  on  the 
grounds  that  the  witness  had  not  been  qualified  to 
testify  how  the  award  was  made  and  the  manner 
of  the  payment.  The  Court  overruled  defendant's 
objection,  to  which  ruling  defendant  duly  excepted. 

The  plaintiff  then  offered  in  evidence  six  certi- 
fied [37]  copies  of  checks.  The  defendant  duly  ob- 
jected to  said  offer  on  the  grounds  that  the  witness 
was  not  (jiialified  as,  or  shown  to  be,  the  proper  cus- 
todian of  the  documents.  The  Court  overruled  de- 
fendant's objection,  to  which  ruling  the  defendant 
duly  excepted.  The  six  checks  were  then  received 
in  evidence,  marked  Government's  Exhibit  No.  7, 
and  are.  in  substance: 

Government's   Exhibit   No.   7 

Certified  (•((j)ies  of  six  checks  dated  respec- 
tively June.  July,  August,  September,  October 
and  November,  1940,  drawn  on  the  Treasurer 
of  the  United  States,  issued  by  the  Division  of 
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Disbursements  for  Veterans  Administration 
and  payable  to  the  order  of  Mrs.  Denzel  Rider 
as  the  unremarried  widow  of  Arthur  C.  Rider 
(four  checks  for  $30.00  each  and  two  for 
$38.00  each),  and  endorsed  on  the  back  Mrs. 
Denzel  Rider  as  unremarried  widow  of  Arthur 
C.  Rider,  P.  O.  Box  1126,  Phoenix,  Arizona, 
which  checks  were  marked  paid  by  the  bank. 

The  witness  then  testified:  When  an  award  has 
been  allowed  it  is  designated  by  number  and  iden- 
tified by  numbers  assigned  to  each  individual  pay- 
ee's case,  and  those  are  borne  out  not  only  on  the 
claim  itself,  on  the  award  itself,  but  also  on  the 
checks  issued  by  the  United  States  Treasurer.  No 
two  awards  would  have  the  same  number.  On  Gov- 
ernment's Exhibit  No.  6  in  evidence  I  find  the 
award  number  in  this  particular  matter  is 
C-824,832.  An  "X"  before  the  number  would  mean 
that  the  party  was  then  deceased.  That  same  num- 
ber XC-824,832,  appears  on  the  face  of  the  checks 
at  the  right  hand  comer  of  the  payee's  name. 

The  witness  was  then  handed  a  piece  of  paper 
and  testified:  This  paper  is  a  part  of  my  records 
filed  in  this  case  now  before  the  Court.  The  signa- 
ture on  the  paper  is  that  of  Mrs.  Denzel  Rider. 

Thereupon  the  plaintiff  then  offered  the  paper  in 
[38]  evidence. 

On  voir  dire  the  witness  testified :  I  did  not  sec 
Mrs.  Denzel  Rider  write  this  signature. 

The  defendant  then  objected  to  said  offer  on  the 
grounds  that  the  letter  had  not  been  qualified  as  a 
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letter  wi'itten  by  this  dc'lViidaiit.  The  Court  over- 
ruliHl  defendant's  objection,  to  which  ruling  the 
defendant  duly  excepted.  The  letter  was  then  re- 
ceived in  evidence,  marked  Government's  Exhibit 
No.  8,  and  is,  in  substance: 

Government's  Exhi])it   No.  8 

An  original  letter  dated  at  Albu(|uerque, 
New  Mexico,  September  21,  1929,  addressed  to 
the  Veterans  Bureau,  giving  notice  of  change 
of  address  of  Mrs.  Denzel  I\ider  and  signed 
Mrs.  Denzel  Rider. 

The  number  XC-824832  which  appears  in  Gov- 
ernment's Exhibit  No.  8  in  evidence  corresponds 
with  the  mmiber  on  the  checks  and  in  the  award. 
Referring  to  Exhibit  No.  6  in  evidence,  which  was 
an  award  of  compensation,  the  department  notifies 
the  recipient  of  an  award  by  sending  them  a  letter 
notifying  them  that  the  award  on  the  application 
previously  filed  has  been  granted,  and  telling  them 
the  condition  under  which  the  award  was  made  and 
under  which  it  was  continued.  All  the  department 
would  have  would  be  a  copy  of  that  notice  of  award. 
The  original  would  be  sent  to  the  party  who  was 
the  recipient  and  in  this  case  would  be  the  widow. 

Thereupon  Government's  Exhibit  No.  1  was  read 
to  the  jury.  Government's  Exhibits  No.  3  and  5 
were  then  read  to  the  jury.  Government's  Exhibit 
No.  7  and  8  were  read  to  the  jury. 

Cross  Examination 
I  did  not  testify  on  direct  examination  that  I  had 
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made  an  investigation  in  this  case,  but  I  did  make 
an  investigation.  [39] 

The  foregoing  was  all  the  evidence  submitted  by 
plaintiff  and  the  plaintiff  rested. 

Thereupon,  the  defendant  entered  upon  the  pre- 
sentation of  evidence  in  support  of  her  plea  of 
**not  guilty"  to  each  count  of  the  indictment. 

DENZEL  RIDER 

was  then  called  as  a  witness  in  her  own  behalf, 
and,  being  duly  sworn,  testified: 

Direct  Examination 
My  name  is  Denzel  Rider  and  I  am  the  defend- 
ant in  this  cause.  I  was  born  and  reared  in  the 
State  of  Indiana.  I  am  forty-seven  years  of  age. 
I  was  forty-seven  the  12th  of  September.  I  was 
married  to  Arthur  C.  Rider,  a  World  War  Vet- 
eran in  Anderson,  Indiana,  on  the  3rd  day  of 
April,  1920.  One  child,  Vaughn  Rider,  was  born  as 
a  result  of  that  marriage  on  February  20,  1921.  He 
is  not  now  residing  with  me;  he  is  in  the  Army. 
I  have  a  telegram  he  is  on  his  way  here.  Arthur  C. 
Rider  died  on  July  14,  1922,  and  since  then  I  have 
been  awarded  a  Government  pension  of  approxi- 
mately Thirty  ($30.00)  Dollars  by  the  Federal 
Government  as  the  widow  of  Arthur  C.  Rider,  a 
veteran  of  the  World  War.  Since  then  I  have  col- 
lected the  pension.  I  received  a  notice  from  the 
Veterans  Claims  Bureau  on  December — the  letter 
was  written  on  December  4,  1940,  and  I  received  it 
about  the  8th  of  December,  1940,  and  since  then  I 
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have  not  receivt^d  the  widow's  pension ;  it  has  been 
denied  nie.  I  have  resided  in  the  City  of  Phoenix, 
Arizona,  since  October,  1931.  For  the  ])ast  several 
years  1  luivc  been  engaged  in  the  parking  lot  bnsi- 
ness,  parking  automobiles  and  selling  gasoline.  I 
do  the  work  personally.  My  place  of  business  is 
located  at  Second  Street  and  Monroe.  I  started  in 
the  parking  lot  business  in  October  of  1937.  I  tirst 
met  the  man  known  as  George  V.  Lane  [40]  the 
latter  part  of  March  or  the  first  of  April,  1939.  It 
was  about  six  weeks  after  I  had  wired  the  Attorney 
General's  office  for  help.  Prior  to  that  day  I  had 
difficulty  concerning  my  personal  property  and  at 
that  time  I  was  asserting  a  claim  against  people 
for  the  theft  of  my  property. 

Mr.  Wilson:  And  at  that  time  and  prior  there- 
to, had  you  been  assaulted  physically  by  any  par- 
ties of  the  City  of  Phoenix  because  of  this  claim? 

Mr.  Thurman:  I  object  to  that  as  immaterial, 
incompetent  and  irrelevant. 

The  Court:  What  does  that  have  to  do  with 
this? 

Mr.  Wilson:  Your  Honor,  I  might  say  our 
whole  defense  goes  to  the  question  of  criminal  in- 
tent. The  Statute  provides  that  the  Government 
must  show  that  this  was  done  to  defraud  the  United 
States  Government;  and  I  propose  to  show  by  tliis 
witness  the  claim  that  she  had  made  because  of 
this  property,  the  appeal  to  the  authorities,  and  the 
advent  of  George  V.  Lane  representing  himself  to 
be  with  the  Department  of  Justice,  and  to  show 
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what  has  happened  from  that  time  up  to  the  pres- 
ent moment. 

The  Court:  Well,  I  will  sustain  the  objection 
then. 

Mr.  Wilson:  An  exception,  please,  to  the  ruling 
of  the  Court. 

Mr.  Wilson:  Had  you,  prior  to  the  time  you 
met  George  V.  Lane  applied  to  the  Department  of 
Justice  of  the  United  States  for  assistance  in  your 
behalf? 

The  Witness:     Yes. 

Mr.  Thurman:  I  object  to  that  on  the  same 
grounds  that  I  objected  to  before. 

The  Court:     The  same  ruling.  [41] 

Mr.  Wilson:  And  let  me  ask  you,  Mrs.  Rider, 
showing  you  a  telegram,  is  this  the  telegram  you 
sent  to  the  Department  of  Justice  in  the  latter  part 
of  January,  1939? 

Mr.  Thurman:  I  object  to  the  question,  imma- 
terial, and  incompetent. 

The  Witness:  Yes.  This  is  the  telegram  I  wired. 
It  is  a  copy  of  the  telegram. 

Mr.  Wilson:  And  showing  you  this  letter,  is 
that  the  letter  that  you  received  from  the  Depart- 
ment of  Justice  in  answer  to  your  telegrom? 

The  Witness:     Yes,  sir. 

Mr.  Wilson :  We  offer  this  telegram  in  evidence, 
if  the  Court  pleases,  at  this  time. 

Mr.  Thurman:  We  object  to  that,  Your  Honor, 
as  being  incompetent,  immaterial  and  irrelevant. 
And  we  make  a  further  objection,  Your  Honor, 
that  it  is  self-serving  also. 
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The  Court:  I  don't  sec  wiiat  it  would  liavi'  to 
do  with  the  case.  1  don't  see  any  connection  with 
the  matter  charged  in  this  indictment. 

Mr.  Wilson:  Elxcept  that  it  will  touch  u])()n 
the  question  of  criminal  intent  of  the  accused  in 
doin<i:  the  tilings  set  out  in  the  indictment,  the 
things  which  she  is  charged  with  doing  that  con- 
stituted the  crime. 

The  Court:     The  ohjection  will  be  sustained. 

Mr.  Wilson:  And  may  we  have  an  exception  to 
the  ruling  of  the  Court,  and  may  these  be  marked 
for  identitication  in  the  case? 

The  Clerk:  The  telegram  will  he  defendant's 
Exhibit  A  for  identification;  the  letter  is  Defend- 
ant's Exhibit  B  for  identification.  [42] 

The  telegram  was  then  marked  Defendant's  Ex- 
hibit A  for  identification,  and  the  letter  was  marked 
Defendant's  Exhibit  B  for  identification,  and  said 
documents  are  in  full  as  follows: 

Defendant's  Exhibit  A 
for  Identification 

Phoenix,  Arizona,  January  28,  1939 
United  States  Atty.  General 
Washington,  D.  C. 

I  have  letter  from  United  States  Atty.  Gen. 
office  stating  they  would  handle  direct  from 
theii-  office  the  Harriet  McManus  and  Jacob 
Morgan  case.  Last  Sat.  T  asked  my  atty.  to 
reset  the  Rider  v.  Funk  case  which  involves 
diamonds.  My  main  witness  Charlie  J.  Asche 
was  shot.  I  asked  the  County  Atty.  to  get  me  a 
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book  that  Asche  showed  me  on  Sat.  night  where 
he  saw  Morgan  with  Nicodemus  the  day  before 
the  mail  train  robbery  on  Sept.  6.  They  got  the 
books  and  are  trying  to  pin  the  murder  on 
Mrs.  Asche.  She  didn't  even  know  I  had  the 
case  reset.  This  case  would  uncover  who  stole 
the  Morris  Plan  diamonds  in  Tucson  on  Janu- 
ary 28,  1936.  I  want  help. 

DENZEL  RIDER 
P.  O.  Box  1126 

Defendant's  Exhibit  B 
for  Identification 

Department  of  Justice 
Washington,  D.  C. 
January  31,  1939 
13M:MHH:vng 
49-0 

Mrs.  Denzel  Rider 
P.  O.  Box  1126 
Phoenix,  Arizona 

Dear  Madam: 

The  Department  acknowledges  receipt  of 
your  telegram  of  January  28,  1939,  relative 
to  the  Harriet  McManus  and  Jacob  Morgan 
case  and  the  case  of  Rider  v.  Funk.  [43] 

The  subject  matter  of  your  telegram  will  re- 
ceive the  attention  of  the  Department. 
Respectfully, 

For  the  Attorney  General 
(Signed)  BRIEN  McMAHON 

Assistant  Attorney  General 
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The  Witness:  1  met  George  V.  Lane  in  March 
or  April,  1939.  He  came  to  my  parking  lot  on  Sec- 
ond Street  and  Monroe  about  2:00  o'clock  in  the 
afternoon.  He  was  alone  at  the  time.  He  was  carry- 
ing a  brief  case. 

Mr.  Wilson:  Will  you  tell  the  conversation  you 
had  with  George  V.  Lane  at  that  time? 

Mr.  Thurman:  I  think  that  is  highly  objec- 
tional  about  relating  this  conversation  with  this 
man  Lane  at  that  time.  There  is  a  marriage  which 
has  been  proved  here  in  this  Courtroom,  and  it  is 
self-serving. 

The  Court:  What  was  the  date  of  this  visit, 
before  or  after  the  alleged 

Mr.  Wilson:  This  was  in  the  latter  part  of 
March  or  early  part  of  April,  1939. 

The  Court:  It  is  rather  hard  to  tell  whether  it 
would  be  material  or  not.  Well,  I  will  sustain  the 
objection. 

Mr.  Wilson:  May  there  be  an  exception  to  the 
ruling  of  the  Court.  May  I  have  a  conference  with 
counsel  and  with  Your  Honor  just  to  shorten  this 

matter  and  to  show  to  the  Court  what  we 

(A  discussion  was  had  at  the  bench  between 
Court  and  counsel  not  audible  to  the  jury.) 

Mr.  Wilson:  We  now  make  a  formal  tender  of 
proof  in  this  case,  and  the  proof  all  goes  to  the 
question  solely  of  the  intent  of  the  accused  at  the 
time  she  performed  the  acts  charged  [44]  against 
her  in  the  indictment  and  which  it  is  claimed  con- 
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stituted  a  crime.  To  that  we  will  attach  the  docu- 
ments which  will  corroborate  it. 

The  Court:     Have  you  read  this? 

Mr.  Thurman:  I  have  not.  I  want  to  object  to 
the  offer  of  proof  of  the  defendant  in  this  case, 
for  the  reason  it  is  self-serving,  incompetent,  ir- 
relevant and  immaterial,  and  there  is  no  basis  for 
defense  in  this  action. 

The  Court:     I  think  that  is  true;  self-serving. 

Mr.  Wilson:  And  the  ruling  of  the  Court  is 
sustaining  the  objection? 

The  Court:     Yes. 

Mr.  Wilson:  At  this  time,  if  the  Court  please, 
the  defendant  respectifully  excepts  to  the  ruling 
of  the  Court  denying  our  right  to  substantiate  our 
offer  of  proof,  and  may  we  have  the  privilege  of 
having  our  offer  of  proof  with  the  documents  sup- 
porting it  made  exhibits  in  this  case? 

The  Court:     Yes. 

The  document  entitled  Offer  of  Affirmative  Proof 
by  the  Defendant  in  the  Above  Entitled  and  Num- 
bered Cause  was  received  and  marked  as  Defend- 
ant's Exhibit  C  for  identification.  Said  exhibit, 
omitting  the  title  of  the  Court  and  caption,  is  in 
full  as  follows : 

Defendant's  Exhibit  C 
for  Identification 

Offer  of  Affirmative  Proof  by  the  Defendant 
in  the  Above  Entitled  and  Numbered  Cause 

The  defendant  now  offers  to  prove  affirma- 
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lively  by  hei*  own  testimony,  l)y  documentary 
evidence,  and  to  corroborate  the  same  by  the 
testimony  of  witnesses: 

That  in  March,  1939,  and  prior  thereto,  de- 
fendant had  lost  valuable  i)ersonal  property 
throuj^h  theft  and  was  [4i3]  then  asserting  a 
claim  against  various  citizens  of  Phoenix;  that 
she  had  been  threatened  with  bodily  harm  be- 
cause of  said  claim  and  had  on  one  or  more 
occasions  been  actually  assaulted;  that  she  ap- 
pealed to  local  officers  and  failing  to  receive 
their  assistance  appealed  to  the  Department  of 
Justice  of  the  Federal  Government  for  assist- 
ance; that  on  January  31,  1939,  the  Depart- 
ment of  Justice  wrote  her  promising  to  look 
into  her  case ;  that  thereafter,  and  in  the  month 
of  March,  1939,  George  V.  Lane  approached 
defendant  and  represented  himself  to  be  an 
agent  of  the  Department  of  Justice  of  the 
United  States  Government  sent  by  that  De- 
partment from  Washington  to  assist  defendant 
in  her  efforts  to  recover  her  property  and  to 
protect  her  from  further  personal  violence; 
that  George  V.  Lane  on  several  occasi(ms  there- 
after took  defendant  to  the  Federal  Court 
House  in  the  City  of  Phoenix,  and  in  the  pres- 
ence of  several  parties,  had  her  turn  over  to 
him  all  of  her  records  and  files  pertaining  to 
her  said  personal  ])roperty  and  to  a  claim 
which  she  then  asserted  against  the  United 
States  Government  to  recover  on  a  life  insur- 
ance policy  on  the  life  of  her  deceased  bus- 
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band,  Mr.  Rider,  in  the  sum  of  Ten  Thousand 
($10,000)  Dollars;  that  George  V.  Lane  re- 
peated his  representations  of  representing  the 
Department  of  Justice  on  several  different 
occasions  between  the  month  of  March  and  the 
14th  day  of  June,  1939;  that  on  or  about  the 
12th  day  of  June,  1939,  George  V.  Lane  told 
her  it  would  be  necessary  for  her  to  go  through 
a  pretended  marriage  with  him  in  order  that 
he  might  live  in  her  house  and  give  her  pro- 
tection against  those  who  had  forcibly  as- 
saulted her;  that  she  refused  on  that  occasion 
to  enter  into  such  contract;  that  on  the  13th 
day  of  June,  1939,  George  V.  Lane  showed  her 
a  letter  purporting  to  be  from  the  Department 
of  Justice  stating  that  it  would  be  necessary 
for  her  to  enter  into  a  pretended  marriage 
with  George  V.  Lane  and  to  otherwise  follow 
his  direction  or  the  Department  of  Justice 
would  withdraw  him  from  her  case  and  render 
her  no  further  assistance;  that  she  believed  the 
representations  so  made  that  it  was  necessary 
for  her  to  go  through  this  marriage  ceremony, 
that  the  marriage  would  not  be  a  binding  one 
but  would  be  void,  that  it  would  in  nowise  af- 
fect her  property  or  any  right  which  she  had 
against  the  United  States  Government,  or  any 
claim  which  she  had  previously  asserted  against 
the  Government,  or  might  in  the  future  assert 
against  the  Government;  that  she  did  in  that 
state  of  mind  and  under  the  belief  that  it  was 
not  a  valid  marriage  she  was  contracting  with 
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CJeorgt'  V.  Lanr  accoinpaiiy  him  to  Nogales, 
Arizona  and  go  througli  a  marriage  ceremony 
with  bim;  that  always  thereafter  she  denied 
publicly  having  entered  intit  any  valid  mar- 
riage with  Georg(^  \\  Lane;  she  did  not  assume 
the  name  of  Lane,  and  tliat  she  and  Lane  <lid 
not  reside  together  as  husband  and  wife. 

That  subsequent  to  the  14th  day  of  Jime, 
1939,  the  said  George  V.  Lane  continued  his 
representations  to  her  and  to  other  parties  to 
the  effect  that  he  was  a  [46]  Government  agent 
assigned  to  her  case  and  assisting  her  to  re- 
cover her  property  and  to  protect  lier  from 
physical  violence;  that  she  always  believed 
imtil  informed  otherwise  in  the  month  of 
March,  1940,  that  he  was  a  Government 
agent  as  represented;  that  about  the  months  of 
March  and  April,  1940,  George  V.  Lane  threat- 
ened to  expose  her  to  the  Federal  Government 
for  having  received  a  widow's  compensation  as 
the  unremarried  widow  of  Mr.  Rider,  a  World 
War  Veteran,  unless  defendant  would  turn 
over  to  him  all  of  her  property;  this  she  re- 
fused to  do.  That  she  did  thereafter  receive 
and  accept  the  pension  checks  mentioned  in 
the  indictment  of  this  cause  from  the  Federal 
Government;  that  she  cashed  the  same  and  re- 
tained the  proceeds  thereof;  that  in  so  doing 
she  firmly  believed  that  she  was  not  lawfully 
married  to  George  V.  Lane  and  that  she  had 
full  right  to  said  pension.  There  is  attached 
hereto  certain  documents   in  corroboration  of 


United  States  of  America  55 

this  foregoing  offer  of  proof.  That  the  wit- 
nesses who  will  corroborate  said  offer  of  proof 
are,  in  i^art,  Ed  Echols,  Sheriff  of  Pima 
County,  Arizona;  Bert  Smith,  Special  agent 
of  the  Sante  Fe  Railroad;  Rue  Kimball  of 
Phoenix,  Arizona ;  Mrs.  Ernest  Moore  of  Phoe- 
nix, Arizona;  Dr.  Browne  and  his  wife,  of 
Phoenix,  Arizona;  Mrs.  Horace  Steele  of  Phoe- 
nix, Arizona;  and  Mrs.  McGinnis  of  Phoenix, 
Arizona. 

This  offer  is  made  and  the  proof  is  intended 
to  disprove  any  criminal  intent  on  the  part  of 
defendant  to  defraud  the  United  States  Gov- 
ernment, or  anyone  else,  or  to  commit  any  vio- 
lation of  Federal  Statutes  as  charged  in  the 
indictment  of  this  case. 

ROBERT  WEAVER 

GEO.  T.  WILSON 

Attorneys  for  Defendant 
707  Title  &  Trust  Bldg. 
Phoenix,  Arizona 

The  plaintiff  then  waived  cross-examination  of 
the  witness.  The  defendant  offered  no  further  evi- 
dence and  rested.  The  plaintiff  offered  no  rebuttal 
evidence  and  rested. 

The  defendant  then  moved  for  an  order  direct- 
ing the  jury  to  return  a  verdict  of  not  guilty  on 
each  count  of  the  indictment  on  the  grounds  that 
the  evidence  offered  by  the  Government  was  not 
sufficient  to  prove  the  allegations  of  the  indictment, 
or  the  commission  of  any  crime  by  the  defendant, 
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beyond  a  rcuisoiiable  doubt,  tbat  there  was  a  failure 
of  proof  showing-  tliat  (h'Icndant  over  contracted 
marriage  with  any  man,  [47]  or  showing  that,  when 
she  endorsed  the  checks  she  was  not  the  unremar- 
ried widow  of  Arthur  C.  Rider. 

Defendant's  motion  was  denied,  to  which  ruling 
the  defendant  duly  excepted. 

The  cause  was  then  argued  to  the  jury;  the  jury 
was  then  instructed  on  the  law  and  retired  to  con- 
sider its  verdict. 

The  defendant  jiresents  the  foregoing  as  her  Pro- 
posed Bill  of  Exceptions  in  the  above  entitled  and 
numbered  cause  and  prays  that  same  may  be  set- 
tled and  allowed. 

Dated  this  30th  day  of  January,  1943. 

ROBERT  R.  WEAVER 

GEO.  T.  WILSON 

Attorneys  for  Defendant 
707  Title  &  Trust  Bldg. 
Phoenix,  Arizona 

The  foregoing  Bill  of  Exceptions  is  correct  and 
may  be  settled  and  allowed  by  the  Court. 
Dated  this  2nd  day  of  February,  1943. 
F.  E.  FLYNN 
E.  R.  THURMAN 

United  States  Attorney 

The  foregoing  Bill  of  Exceptions  is  correct  and 
is  hereby  settled,  allowed  and  approved. 


United  States  of  America  57 

Dated  this  2  day  of  February,  1943. 
DAVE  W.  LING 

Judge  of  the  District  Court 
of  the  United  States  for  the 
District  of  Arizona.  [48] 

Received  copy  of  proposed  bill  of  exceptions  this 
1-30-43. 

E.  R.  THURMAN 

Asst.  U.  S.  Attorney 

[Endorsed]:  Deft's  Proposed  Bill  of  Exceptions 
Filed  Jan.  30,  1943.  Edward  W.  Scruggs,  Clerk, 
United  States  District  Court  for  the  District  of 
Arizona.  By  Gwen.  Roby,  Deputy  Clerk. 

[Endorsed]:  Bill  of  Exceptions  Filed  Feb.  2, 
1943.  Edward  W.  Scruggs,  Clerk,  United  States 
District  Court  for  the  District  of  Arizona.  By 
Gwen.  Roby,  Deputy  Clerk.  [49] 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

October  1942  Term  At  Phoenix 

MINUTE  ENTRY  OF  TUESDAY, 
FEBRUARY  2,  1943 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 
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[Title  of  Oaiiso.] 

E.  R.  Timnnan,  Esquire,  Assistant  United  States 
Attorney,  appears  for  the  Government.  George  Wil- 
son, Ks(iuire,  appears  as  counsel  for  the  defendant. 
Said  counsel  now  sti])ulate  that  defendant's  Pro- 
j)osed  Bill  of  Exce})tions  may  be  amended  by  inter- 
lineation by  adding  the  words  "which  checks  were 
marked  paid  by  the  bank"  following  the  word  "Ari- 
zona" in  line  16  of  page  12  thereof,  and  that  the 
same  may  thereafter  be  settled  and  allowed  by  the 
Cpurt,  and 

,It  Is  Ordered  that  said  Proposed  Bill  of  Ex- 
ceptions, as  so  amended,  be  settled,  allowed  and 
approved   as  the   Bill  of  Exceptions  in   this   case. 

[50] 


[Title  of  District  Court  and  Cause.] 

ORDER  TRANSMITTING  ORIGINAL 
EXHIBITS  IN  LIEU  OF  COPIES. 

On  motion  of  the  defendant-appellant: 
It  Is  Ordered  that  the  Clerk  of  this  Court  trans- 
mit to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  with  the  certified  transcrijjt 
of  record,  the  original  exhibits  introduced  into  evi- 
dence on  the  trial  of  this  cause,  including  the  orig- 
inal reporter's  transcript  of  evidence,  in  lieu  of 
copies  thereof. 
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Dated  this  2nd  day  of  February,  1943. 
DAVE  W.  LING 

Judge  of  the  District  Court 
of  the  United  States,  for  the 
District  of  Arizona. 

[Endorsed]:     Filed  Feb.  2,  1943.  [51] 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

October  1942  Term  At  Phoenix 

MINUTE  ENTRY  OF  FEBRUARY  11,  1943 

(Phoenix  Division)  ; 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

[Title  of  Cause.] 

On  motion  of  George  T.  Wilson,  Esquire,  counsel 
for  the  defendant. 

It  Is  Ordered  that  the  Clerk  of  this  Court  trans- 
mit to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  with  the  transcript  of  record 
herein,  Defendant 's  exhibits  A,  B  and  C  marked  for 
identification  at  the  trial  of  this  case.  [52] 
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[Title  of  District  Court  and  Cause.] 

PRAECIPE  OF  DEFENDANT  FOR 
RECORD  ON  APPEAL 

To  tlio  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Arizona: 
The  defendant-appellant,  Denzel  Rider,  hereby 
requests  that  you  make  a  transcript  of  the  record 
to  be  filed  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  pursuant  to  her 
appeal  taken  in  the  above  entitled  cause,  and  to  in- 
clude in  such  transcript  of  record  the  following: 

1.  Indictment. 

2.  Verdict  of  Jury. 

3.  Judgment  and  Sentence  entered  December  7, 
1942. 

4.  Notice  of  Ajipeal. 

5.  Bond  on  Appeal. 

6.  Bill  of  Exceptions. 

7.  Assignment  of  Errors. 

8.  Order  Directing  Transmittal  of  Original  Ex- 
hibits of  February  2,  1943. 

9.  The  following  minute  entries: 
Minute  Entry  of  July  31,  1942, 
December  3,  1942, 

December  12,  1942, 
January  6,  1943, 
February  2,  1943.  [53] 

10.  This  Praecipe. 
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Dated  at  Phoenix,  Arizona  this  2nd  day  of  Feb- 
ruary, 1943. 

ROBERT  R.  WEAVER 
GEO.  T.  WILSON 

Attorneys  for  Defendant- 
Appellant, 
Received  copy  of  the  within  Praecipe  this  2nd 
day  of  February,  1943. 

F.  E.  FLYNN  (G) 

United  States  Attorney. 

[Endorsed] :     Filed  Feb.  2,  1943.  [54] 


In  the  United  States  District  Court 
For  the  District  of  Arizona 

CLERK'S  CERTIFICATE  TO 
TRANSCRIPT  OF  RECORD 

United  States  of  America, 
District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona,  do 
hereby  certify  that  I  am  the  custodian  of  the  rec- 
ords, papers  and  files  of  said  Court,  including  the 
records,  papers  and  files  in  the  case  of  United  States 
of  America,  j^laintiff,  vs.  Denzel  Lane,  alias  Denzel 
Rider,  alias  Denzel  Morgan,  defendant,  numbered 
C-6276  Phoenix,  on  the  docket  of  said  Court. 

I  further  certify  that  the  attached  pages,  num- 
bered 1  to  54,  inclusive,  contain  a  full,  true  and  cor- 
rect transcript  of  the  proceedings  had  in  said  cause. 


62  Denzel  Rider  vs. 

and  of  all  the  papers  filed  therein,  together  with  the 
endorsements  of  filing  thereon,  called  for  and  desig- 
nated in  Defendant's  Praecipe  for  Record  on  Ap- 
])('al  filed  therein  and  made  a  part  of  the  ti-anscript 
attached  hereto,  as  the  same  appear  from  the 
originals  of  record  remaining  on  file  in  my  office 
as  such  Clerk,  in  the  City  of  Phoenix,  State  and 
District  aforesaid. 

I  furthei"  certify  that  the  original  reporter's 
transcript,  and  all  original  exhibits  introduced  in 
evidence  at  the  trial  of  said  cause,  to-wit :  Govern- 
ment's exhibits  1  to  8,  inclusive;  and  Defendant's 
exhibits  A,  B  and  C,  marked  for  identification  at 
the  trial  of  said  cause,  are  transmitted  herewith 
])U7'suant  to  orders  of  the  Court. 

T  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  this  said  transcript  of  record 
amounts  to  the  sum  of  $10.40  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  this 
11th  day  of  February,  1943. 

[Seal]  EDWARD  W.  SCRUGGS, 

Clerk 
By  WM.  H.  LOVELESS. 

Chief  Deputy  Clerk  [55] 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT 

The  above  entitled  and  numbered  cause  came  on 
duly  and  regularly  for  trial  in  the  above-mentioned 
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court,  before  Hon.  Dave  W.  Ling,  Judge,  presiding 
with  a  jury,  commencing  at  the  hour  of  10  o'clock 
A.  M.  on  the  3d  day  of  December,  1942. 

The  plaintiff  was  represented  by  Frank  E.  Flynn, 
United  States  Attorney  and  E.  R.  Thurman,  assist- 
ant to  the  United  States  Attorney. 

The  defendant  was  represented  by  her  attorney, 
George  Wilson. 

Thereupon  the  following  proceedings  were  had : 

The  Court:  Call  26  jurors.  Will  the  Govern- 
ment waive  two  challenges? 

Mr.  Thurman:     Yes,  sir. 

The  Court:  Is  that  agreeable  with  counsel  for 
the  defendant?  [1*] 

Mr.  Wilson:     Yes,  that  is  all  right,  your  Honor. 

The  Court:  All  right,  call  the  names  of  all  the 
jurors  in  the  box.  As  your  names  are  called,  come 
forward,  gentlemen. 

Thereupon,  26  jurors  were  called,  examined  on 
their  voir  dire  by  the  court  and  the  attorneys,  after 
which  the  following  jurors  were  selected  and  duly 
sworn : 

James  M.  Kempson;  L.  R.  McPeck:  Harry  Am- 
ster;  C.  F.  Brahm;  Ralph  C.  Barton;  Robert  L. 
Boydston;  Sydney  B.  Cooper;  Connol  H.  Frantz; 
John  Gabriel;  Melvin  C.  Jenson;  Ray  C.  Forten- 
berry  and  J.  Otis  Sullivan. 

The  Court:     You  may  read  the  indictment. 

(The  indictment  was  read  to  thp  jury  by  Mr. 
Thurman. ) 


•Pag-e  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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The  Court:     You  may  call  your  first  witness. 
Mr.  Tlmrman:     Dorothy  Titcomb. 

DOROTHY  TH^COMB 

was  called  as  a  witness  on  behalf  of  Plaintiff,  and 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination  [2] 
Mr.  Thurman : 

Q.     Will  you  please  state  your  name? 

A.     Dorothy  Titcomb. 

Q.     Where  do  you  live? 

A.     Nogales,  Arizona. 

Q.     And  what  is  your  business  or  occupation  ? 

A.     At  this  time? 

Q.     Yes. 

A.  Clerk  of  the  Superior  Court,  Santa  Cruz 
County. 

Q.     Santa  Cruz  County,  Arizona? 

A.     Yes. 

Q.  How  long  have  you  been  such  Clerk  in  the 
Superior  Court  of  Santa  Cruz  County? 

A.     Since  March  of  1942. 

Q.  Prior  to  March,  1942,  did  you  have  any  con- 
nection or  duty  with  the  Clerk's  office  of  the  Su- 
perior Court  of  Santa  Cruz  County? 

A.  Yes,  from  May  8th,  1939,  until  October,  1941, 
I  was  Deputy  Clerk  of  the  Superior  Court. 

Q.     From  May  8th 

A.     rinterrupting)      '39. 

Q.  And  on  June  14th,  1939,  were  you  such 
De})uty  Clerk?  A.     Yes,  I  was. 
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Q.  And  at  that  time  who  was  the  Clerk  of 
the  [3]  Superior  Court?  A.     Helen  O'Keefe. 

Q.  And  who  was  the  Judge  of  the  Superior 
Court  of  Santa  Cruz  County,  Arizona? 

A.     Judge  Gordon  Farley. 

Q.  Was  he  such  Judge  on  or  about  the  14th  of 
June,  1939?  A.     Yes,  sir. 

Q.  Now,  you  are  the  custodian,  are  you  not,  of 
the  records  of  the  Superior  Court  of  Santa  Cruz 
County?  A.     Yes,  I  am. 

Q.     And  as  to  applications  for  marriage  licenses  ? 

A.     Yes,  I  have  them, 

Q.  And  do  you  have  with  you  at  this  time  an 
application  for  the  issuance  of  a  marriage  license 
to  George  V.  Lane  and  Denzel  Morgan? 

A.     Yes,  I  have. 

Q.     Is  it  the  original  ? 

(The  witness  hands  document  to  Mr.  Thur- 
man.) 

Mr.  Thurman:  Please  mark  this  exhibit  for 
identification. 

(The  document  was  marked  as  Government's 
Exhibit  1  for  Identification.) 

Q.  Can  you  tell  whose  signature  this  is  in  [4] 
the  right-hand  lower  corner  of  Exhibit  1  for  iden- 
tification? A.     It  is  my  signature. 

Q.     That  is  your  signature  ** Dorothy  Titcomb"? 

A.     Yes. 

Q.  And  at  that  time  you  were  the  Deputy  Clerk 
of  the  Superior  Court  of  Santa  Cruz  County  ? 
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A.     Yes,  I  was. 

Mr.  Thuvman:    I  offer  it. 

Mr.  Wilson:  To  wliicli  offer,  if  the  court  please, 
we  object  on  tlic  ground  there  has  been  shown  no 
application  whatever  to  the  issues  involved  in  this 
case  or  that  it  refers  to  Denzel  Rider,  the  woman 
now  on  trial  in  this  case.  We  object  to  it  on  the 
grounds  that  it  is  not  shown  to  be  relevant  or  ma- 
terial to  the  issues  here. 

The  Court :  Well,  it  may  become  so.  The  objec- 
tion is  overruled. 

Mr.  Wilson :  May  we  have  an  exception,  if  the 
court  please? 

The  Court :     Yes. 

(The    document    was    received    as    Govern- 
ment's Kxliiliit  1   in  Evidence.) 

Mr.  Thurman :  I  hand  you  GoveiTimcnt 's  Ex- 
hibit 1  in  evidence  and  I  will  ask  you  if  you  know 
who  wrote  the  signature  ''Denzel  Morgan"  on  the 
instrument?  [5] 

A.  It  was  the  woman  applying  for  the  marriage 
license. 

Q.  And  did  you  see  the  woman  that  applied  for 
that  Tnai'riage  license  sign  that  name  "Denzel  Mor- 
gan"? A.     Yes,  I  have. 

Q.     Wliere  was  that? 

A.  At  the  time  she  got  the  marriage  license, 
ap])lied  for  the  marriage  license  in  Nogales. 

Q.     In  the  Clerk's  office? 

A.     In  the  Clerk's  office. 

Q.     And  is  that  woman  in  the  court  room  now? 
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A.     Yes,  she  is. 

Q.  Is  that  the  lady  that  sits  there  with  her  at- 
torney, Mr.  Wilson  (indicating  the  defendant)  % 

Mr.  Wilson:  We  object,  if  the  court  please,  on 
the  ground  the  question  is  leading  and  suggestive.  1 
believe  the  witness  should  be  permitted  to 

The  Court:     (Interrupting)     You  may  answer. 
(The  question  was  read  by  the  reporter.) 

The  Witness:     Yes,  it  is. 

Mr.  Thurman:  And  subsequent  to  that— subse- 
quent to  the  issuance  of  the  afl&davit,  the  application 
for  a  marriage  certificate,  was  there  a  marriage 
license  issued  ?  [6]  A.     Yes,  there  was. 

Q.     Have  you  it  with  you? 

A.  I  haven't  the  original  here  with  me,  I  have 
a  copy  of  it. 

Q.     What  kind  of  a  copy  ? 

A.  A  certified  copy  (handing  document  to  Mr. 
Thurman). 

Mr.  Thurman:     Mark  this  for  identification. 

(The  document  was  marked  as  Government's 
Exhibit  2  for  Identification.) 

Mr.  Thurman:  I  hand  you  Government's  Ex- 
hibit 2  for  identification  and  ask  you  whose  name 
appears  on  the  back  of  it? 

A.  It  is  my — the  signature  is  my  name,  Dorothy 
Titcomb. 

Mr.  Thurman :     I  offer  it. 

Mr.  Wilson:  The  defendant  objects,  if  the  court 
pleases,  on  the  groimd  that  it  proves  to  be  merely  a 
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Mr.  Wilson:  You  distinctly  remember  the  issu- 
ance of  this  one?  A.     Yes,  1  do. 

Q,  And  you  remember,  do  you  not,  tliat  there 
was  some  controversy  between  the  gentleman  in  the 
ease  and  the  lady  in  the  case  ? 

A.  No,  there  was  not.  Tlie  man  didn't  say  any- 
thing. 

Q.  The  controversy,  if  any,  was  between  you 
and  the  defendant? 

A.     There  was  no  controversy. 

Q.  Was  there  any  mention  of  any  property  made 
at  all  to  the  best  of  your  recollection  by  this  woman? 

A.  The  best  of  my  recollection  was  that  that 
was  the  reason  she  didn't  want  it  published,  so  she 
wanted  io  G:et  into  Iiot"  honu^  before  she  notified 
her  friends  she  was  married. 

Q.  Is  that  the  best  of  your  recollection  concern- 
iuiT  what  statements  were  made  at  that  time? 

A.     Yes,  it  is, 

Q.  Is  it  possible  that  she  could  have  questioned 
the  effect  of  that  marriage  upon  any  property  rights 
she  might  have  had?  A,     No.  [10] 

Q.     You  are  very  certain  of  that? 

A.     I  would  have  remembered  that  if  she  had. 

Q.  Did  the  gentleman  in  the  case  do  any  talk- 
ing at  all? 

A.  Only  answered  the  questions  I  asked  him 
concerning  his  application. 

Q,     He  made  no  statement  to  the  defendant? 

A.  Not  that  I  heard.  Now,  I  turned  my  ])ack 
aTid  went  to  type  the  marriage  license,  but  as  far 
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as  I  heard,  he  didn't  make  any  statement  outside 

of  the  questions  I  asked. 

Q.  There  was,  then,  a  period  during  the  issu- 
ance of  this  license,  a  period  when  you  were  not 
present  with  the  man  and  the  woman  to  hear  what 
was  said  between  them? 

A.     There  was  no  time  I  was  out  of  the  room. 

Q.  No,  but  there  was  a  time  when  you  could 
not  hear  any  conversation  between  them? 

A.  Well,  when  you  are  issuing  a  marriage  li- 
cense you  don't  issue  it  on  their  conversation. 

Q.  Well,  I  know  that,  Mrs.  Titcomb,  that  is 
correct,  you  didn't  hear  everything  that  happened 
between  this  man  and  women  at  that  time,  isn't 
that  truef  A.     That  might  have  been  so. 

Mr.  Wilson :     Yes,  that  is  all.  [11] 

Redirect  Examination 
Mr.  Thurman: 

Q.  Now,  prior  to  June  14th,  1939,  how  many 
marriage  licenses  or  applications  did  you  take  ? 

A.  Well,  I  think  this  was  the  ninth  marriage 
license  I  had  issued  since  I  had  been  in  the  office. 
It  was  the  second  marriage  license  I  had  buried,  not 
published. 

Q.  The  second  marriage  license  where  you  had 
been  instructed  not  to  publish  it? 

A.  Yes,  and  it  was  the  first  marriage  of  a  per- 
son of  my  own  age,  so  that  is  one  reason  it  stands 
out. 

Q.     That  is  what  impressed  it  upon  your  mind? 

A.     Yes. 


72  Denzel  Rider  vs. 

('restiinonv  of  Dorothy  Titconil).) 

Q.     According  to  your  remembrance? 

A.     Yes,  sir. 

Q.  And  there  is  no  doubt  in  your  mind  that  this 
defendant  is  the  woman  that  signed  that  applica- 
tion ?  A.     No,  sir. 

Mr.  Wilson :     I  object  as  leading. 

Recross  Examination 
Mr.  Wilson: 

Q.  Now,  just  one  other  question.  Then,  I  take 
it  from  your  testimony,  Mrs.  Titcomb,  that  [12] 
frequently  you  were  asked  not  to  publish  marriage 
licenses,  is  that  corrects 

A.  Since  then,  yes,  Mr.  Wilson,  but  this  was  the 
second  one  from  the  time  I  had  taken  office  on  the 
8tli  of  May  to  the  14th  of  June;  this  is  only  the 
second  one  I  had  been  asked  to  bury. 

Q.  It  was  two  out  of  nine  you  had  been  asked 
not  to  publish?  A.     Yes. 

Q.  This  defendant  or  this  man  were  not  the  only 
parties  tliat  had.  There  were  others  that  you  were 
asked  not  to  publish  or  issue,  were  there? 

A.     No,  sir. 

Q.  Since  then  you  have  frequently  been  asked 
not  to  ]niblish  marriage  licenses? 

Mr.   Thurman  :     I  object 

Mr.  Wilson:     Is  that  right? 

Mr.  Thurman :  It  is  immaterial,  incompetent 
and  irrelevant,  your  Honor. 

The  rniirt:     Well,  I  think  so  too. 

Mr.  Wilson:     Wliat? 

The  Court :     The  objection  is  sustained. 
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Mr.  Wilson :     All  right.    That  is  all. 

(The  witness  was  excused.) 
The  Court:  We  will  have  a  brief  recess  now, 
gentlemen,  and  during  the  recess  you  will  not  [13] 
discuss  the  case  among  yourselves  or  permit  any- 
one to  discuss  it  with  you.  Also  do  not  form  or 
express  any  opinion  on  the  subject. 

(A  short  recess  was  taken,  after  which,  all 
parties  as  noted  by  the  Clerk's  record  being 
present,  the  trial  resumed  as  follows:) 

The  Court:     Call  your  next  witness. 
Mr.  Thurman:     Judge  Farley. 
Will  you  mark  this  piece  of  paper  here  for  iden- 
tification ? 

(The  document  was  marked  as  Government's 
Exhibit  3  for  Identification.) 


GORDON  FARLEY 

was  called  as  a  witness  on  behalf  of  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
Mr.  Thurman: 

Q.     Please  state  your  name. 

A.     Gordon  Farley. 

Q.     And  what  official  position  do   you   hold   in 
Santa  Cruz  County,  Arizona? 

A.     I  am  Judge  of  the  Superior  Court. 

Q.     And,  Judge,  how  long  have  you  been  Judge 
of  that  Superior  Court? 

A.     Since  January  1st,  1939.  [14] 
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Q.  And  you  wore  such  Jud^e,  were  you,  (^n  or 
about  the  14th  day  of  June,  the  year  1939? 

A,     I  was. 

Q.     And  you  still  are?  A.     Still  am. 

Q.  I  hand  you  Government's  Exhibit  3  marked 
for  identification  and  ask  you  if  you  know  who 
wrote  that  si«;nature  on  it  ?  A.     I  do. 

Q.     Who? 

A.     Tlie  lady  seated  at  the  second  table. 

Q.     That  is,  the  defendant  in  this  ease? 

A.     Yes. 

Mr.  Thurman:     i  olTer  it. 

Mr.  Wilson:  May  I  inquire  of  counsel,  if  the 
court  please,  for  what  purpose  this  is  offered,  what 
bearing  it  has  upon  the  issues  involved  in  this  case? 

The  Court:  Well,  he  probably  will  let  you  know 
in  a  moment. 

Mr.  Wilson:  Oh,  I  think  we  have  the  right,  in 
order  to  have  a  predicate  for  the  proi)er  objec- 
tion, under  the  rules  of  evidence  we  ought  to  know. 

The  Court:     All  right. 

Mr.  Wilson:  We  object  to  it  at  this  time  on  [15] 
the  grounds  there  is  no  relevancy  shown;  that  it  is 
not  material  to  the  issues  in  any  case  here  and  not 
competent  evidence. 

Mr.  Thurman:  1  want  to  offer  it  for  the  pur- 
pose of  comparison,  your  Honor,  of  the  signature 
of  the  defendant  in  this  case.  It  is  true  that  we 
have  a  certified  copy  of  the  marriage  certificate  be- 
tween Mr.  Lane  and  the  defendant,  but  it  is  neces- 
sary to  supplement  on  that,  supplement   it — sup- 
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plant  it  with  additional  evidence,  and  with  onr 
proof  it  is  necessary  to  show  with  the  other  docu- 
ments we  expect  to  put  into  evidence  with  the  sig- 
nature which  he  put  in  for  the  purpose  of  com- 
parison. 

The  Court:     All  right. 

Mr.  Wilson:  May  I  interpose  a  further  objec- 
tion, on  the  grounds  that  a  comparison  cannot  be 
made  except  on  those  documents  which  are  intro- 
duced as  a  part  of  the  case,  and  no  extrianeous 
signature  may  be  introduced  for  that  purpose. 

The  Court:     It  may  be  received. 

Mr.  Wilson:  To  which  we  respectfully  ask  an 
exception. 

(The  document  was  received  as  Government's 
Exhibit  3  in  Evidence.) 

Mr.  Thurman :  W  ith  respect  to  Exhibit  3  in  [16] 
evidence.  Judge,  under  what  fact  situation  was  it 
that  this  signature  was  written  on  this  piece  of 
paper  here,  Exhibit  3"? 

A.  Well,  the  defendant  came  to  Nogales  mme 
time  last  month  and  appeared  in  the  Clerk's  of- 
fice and  I  went  over  there,  I  was  on  business  in 
connection  with  the  court,  and  the  Clerk  informed 
me  that  this  was  Mrs.  Rider  who  had  come  down 
to  Nogales  for  a  copy  of  the  marriage  certificate, 
and  she  was  accompanied  by  a  gentleman  and  she 
asked  me  if  I  had  ever  seen  her  before  and  I  think 
1  told  her  that  I  didn't  remember  ever  having  seen 
her.  Then  she  talked  a  little  while  and  I  said,  "Did 
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you  over  write  me  a  letter  in  eonni'riiun  with  a  inar- 
riac^e  license  or  a  marriage,  rather?"  She  said  she 
had  not,  so  then  I  reijuested  licr  to  sign  her  name 
to  this  slip  of  paper  so  that  I  might  compare  it 
witli  the  signature  aHixed  to  tlic  letter  that  I  had 
received  fiom  this  woman  who  had  heen  married 
by  me  in  '39.  80,  Mrs.  Rider  or  Mrs.  Lane,  the 
defendant  in  this  case,  signed  the  name  "Denzel 
Rider"  and  at  my  request,  added  the  name  "Mor- 
gan" to  this  slij)  of  i)a]ier. 

Q.  Now,  do  you  remember,  Judge,  of  perform- 
ing a  marriage  between  George  V.  Lane  and  Den- 
zkU  Morgan"?  [17]  A.     Yes. 

Q.  And  was  anything  said  between  you  and  the 
defendant  when  she  was  down  in  Nogales  recently 
with  respect  to  their  marriage? 

A.  Yes,  we  discussed  the  marriage  and  at  that 
time  she  stated  tiiat  she  had  not  l)een  married 
in  Nogales  and  1  told  her  that  I  could  not  identify 
her  at  that  time,  it  had  been  several  years  and  I 
had  married  cpiite  a  lunnber  of  people  in  the 
meantime.  I  had  no  independent  recollection  of 
just  who  the  people  were,  but  I  remember  the 
marriage. 

Q.  What  do  you  remember  of  that  marriage, 
Judge? 

A.  Well,  1  have  a  faint  recollection  of  the  Clerk 
coming  over  to  my  offi(^e  and  telling  me  that  there 
was  a  couple  that  wanted  to  be  married  and  I  re- 
call that  the  woman  a]>])earod  to  be  several  years 
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older  than  the  age  given  on  the  marriage  license. 
The  man  was  rather  a  young-aj^pearing  man  and  I 
would  say  he  was  probably  40 — somewhere  between 
40  and  45,  but  the  woman's  age  was  listed  as  39 
on  the  marriage  license  and  it  occurred  to  me  at 
the  time  that  I  thought  she  was  several  years  older 
than  that. 

Q.  That  is  the  woman  that  you  married  at  that 
time?  [18] 

A.  Yes.  We  discussed  that,  the  defendant  and 
I,  in  our  conversation  in  the  Clerk's  office  when  she 
was  in  Nogales  last  month.  She  commented  on 
that  fact,  and  I  said,  "Well,  I  distinctly  remem- 
ber that  the  couple  I  married,  the  woman  was  con- 
siderably older  in  my  opinion  than  appeared  on 
the  marriage  license ' '. 

Q.  Judge,  have  you  got  the  letter  that  was  sent 
to  you?  A.     I  have. 

Q.     Signed  by  who? 

A.     It  is  signed  by  Denzel  Rider. 

Mr.  Wilson:  We  object  to  it,  if  the  court  please, 
on  the  ground  that  the  letter  is  the  best  evidence 
as  to  who  signed  it. 

(The  witness  produces  document  and  hands 
it  to  Mr.  Thurman.) 

The  Witness :     My  reply  is  attached  to  that  letter. 
Mr.  Thurman:     The  yellow  sheet? 
A.    Yes. 

Mr.  Thurman:  Mark  the  letter  and  the  reply 
bf  the  Judge  for  identification. 
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(The    documents    were    marked    as    Govern- 
ment's Exliihit  4  for  Identification.) 

Mr.  Thurman:  Judge,  is  this  letter  in  the  [19] 
same  condition  it  was  when  you  received  it  in  the 
mail! 

A.  It  is.  T  believe  that  it  has  a  red  check-mark 
or  two  on  it  that  was  not  on  there,  and  I  ])elieve 
this  is  the  filing  mark  that  my  secretary  put  on  it. 
I  am  not  certain  about  that. 

Q.  And  about  the  signature,  is  that  the  signa- 
ture that  the  letter  bore  when  you  received  it  in 
the  mail? 

A.     It  is  the  same  signature. 

Mr.  Thurman:  We  make  an  offer  of  this  letter, 
your  Honor,  for  the  purpose  of  only  showing  her 
admissions  with  respect  to  the  marriage,  and  for 
no  other  purpose. 

Mr.  Wilson:  To  which  we  object,  if  the  court 
please,  on  the  grounds  that  there  is  no  connection 
shown  between  this  defendant  and  th(»  offer  of  this 
letter,  or  that  this  defendant  ever  wrote  this  letter; 
had  anything  to  do  with  it  or  any  knowiedge  of  it 
at  all.  We  object  to  it  on  the  grounds  it  is  not  ma- 
terial ;  it  is  not  duly  qualified  to  be  received  in  evi- 
dence. 

The  Court:  Well,  let  me  see  it  then  I  will  know 
more  about  it. 

(The  document  was  handed  to  the  court.) 

The  Court:     It  may  be  received.  [20] 
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Mr.  Wilson:  To  which  ruling  the  defendant  re- 
spectfully excepts,  if  the  court  please. 

(The   documents   were   received   as   Govern- 
ment's Exhibit  4  in  Evidence.) 

Mr.  Thurman:  Now,  with  respect  to  your  an- 
swer, Judge,  did  you  mail  that  to  the  address  of 
the  defendant? 

A.     I  did. 

Q.     At  that  time?  A.     Yes. 

Q.     And  put  postage  on  it?  A.     I  did. 

Q.  And  did  the  letter  ever  come  back  to  you, 
the  original  letter? 

A.     It  never  did;  that  is,  my  original  letter. 

Q.     That  is,  your  answer  to  this  letter? 

A.     No. 

Mr.  Thurman:  I  now  ask  that  the  pertinent 
part  of  the  exhibit  be  read  into  the  record  pertain- 
ing to  the  matter  of  the  marriage  at  Nogales. 

The  Court:  Yes,  there  is  some  that  should  not 
be  read. 

Mr.  Flynn:  If  the  court  please,  I  will  now  reaa 
into  the  record  and  to  the  jury  the  parts  of  Ex- 
hibit 4,  Government's  Exhibit  4  in  evidence.  The 
date  is  March  4th,  1940,  Phoenix,  Arizona,  [21] 
Postoffice  Box  1126. 
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*' Honorable  Judge  Gordon    Farley, 
Nogales,  Arizona. 

"Dear   Sir:" 
Reading  from  the  second  paragraph  of  the  first 
page: 

"George  V.  Lane  is  in  the  real  estate  busi- 
ness here  in  Phoenix,  and  I  have  a  auto  park- 
ing lot  which  I  had  two  years  before  I  married 
him." 

On  the  second  page  in  the  first  paragraph : 

"When  I  got  the  loan  to  remodel  the  house 
he  promised  me  that  he  would  do  the  work, 
but  when  the  time  came  I  had  to  pay  him  $6.00 
a  day  the  loan  check  will  show  that  Denzel 
Rider  paid  George  V.  Lane  a  total  of  $144.00 
for  lal)or,  I  don't  know  what  he  did  with  it,  he 
said  he  owe  bills  that  he  had  accumulated  long 
before  we  were  married.  He  has  never  as  much 
as  bought  one  thing  for  the  home  and  at  know 
time  has  he  ever  furnished  me  a  place  to  live, 
when  we  were  married  he  just  moved  his 
clothes  in  where  I  already  was  living." 

The  same  paragraph  on  page  2: 

"He  (Lane)  says  now  that  he  is  one-half 
owner  because  I  used  this  money  sence  he  and  I 
were  married." 
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Paragraph  2  of  page  2 :  [22] 

"Lane  is  trying  to  do  the  same  thing  that 
Morgan  did,  steal  the  Rider  property.  Since 
I  married  him  imder  the  name  of  Denzel  Mor- 
gan which  is  not  my  right  name,  of  course  I 
thought  when  you  married  me  that  was  my 
name  but  sence  I  see  on  the  records  that  Mor- 
gan filed  the  decree  and  gave  me  back  the 
name  of  Rider  I  don't  think  that  I  am  legally 
married  to  Lane." 

The  third  paragraph,  page  2: 

"Is  it   possible   to   have   this    done   without 
any  noterity?'^ 
No,  I  guess  I  will  have  to  read  a  part  of  the  pre- 
ceding paragraph  for  the  connection  here,  continu- 
ing right  from  where  I  left  off  in  the  last  quotation : 
"All  Lane  w^ants  with  me  is  a  meal  ticket 
and  the  Rider  property  it  is  possibly  to  have 
this  marriage  annulled,  if  so  I  would  like  to 
have  it  done. 

"Is  it  possible  to  have  this  done  without  any 
noterityf  The  reason  I  am  writing  you  direct 
is  because  we  came  to  you  to  get  married. 
You  married  us  June  14th,  1939,  in  your  Cham- 
bers. ' ' 

The  last  paragraph  of  the  letter  on  page  3: 

"I  would  appreciate  your  advise  at  the  ear- 
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liest  convience  that  you  have  an  ()i)])()rtunity 
to  write  me.  I  would  appreciate  it  if  this  could 
all  [2:>]  he  taken  care  of  in  Nogales.  As 
knoic  one  in  Phoenix  know  that  I  am  married. 
I  would  not  care  if  it  was  not  for  hurting  my 
business  liore.  But  Lane  would  not  hesitate 
just  so  long  as  he  can  get  property  for  noth- 
ing. 

"Tlianking  you  in  advance,  yours  truly" 

and  in  writing  and  printing  under  that, 

"Mrs.    Denzcl    Rider,    Postoflfice    Box    1126, 
Phoenix,  Arizona." 

Mr.  Wilson:    May  I  see  that  letter? 

(The  document  was  handed  to  Mr.  Wilson.) 

The  Court:     Is  that  all  for  this  witness? 

Mr.  Flynn:     Yes. 

The  Court:     You  may  cross-examine. 

Cross  Examination 
Mr.  Wilson: 

Q.  Judge  Farley,  as  I  understand  your  direct 
testimony,  it  is  that  you  cannot  identify  this  de- 
fendant as  the  woman  that  was  married  by  you  to 
a  man  on  the  I4th  of  June,  1939,  in  your  Cham- 
bers at  Nogales,  is  that  right? 

A.  Well,  1  have  no  recollection  as  to  what  either 
one  of  them  looked  like,  except  that  the  woman 
was  older  in  my  opinion  than  appeared  on  the  mar- 
riage license. 

Q.     The   question   is,   you   cannot   now   identify 
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her  as  the  woman  in  the  case,  and  you  so  stated 

to  [24]  her  at  that  time,  did  you,  a  couple  of  weeks 

ago? 

A.  No,  that  is  true,  I  can't  identify  her.  I  don't 
know  whether  that  is  the  woman  or  not. 

Q.  I  believe  you  did  say  that  you  had  her  write 
her  name*?  A.     Yes. 

Q.  And  that  name  has  been  introduced  in  evi- 
dence as  Exhibit  No.  3? 

A.     That  is  correct. 

Q.  Will  you  examine  the  signature  on  this  let- 
ter, please,  particularly  the  "D",  the  starting  of  the 
word  "Denzel",  and  will  you  examine  the  ''D" 
on  this  letter  which  will  later  be  shown  to  be  in  the 
handwriting  of  George  V.  Lane  and  state,  in  your 
opinion  if  they  were  written  by  the  same  hand? 

Mr.  Thurman:  We  object  to  that.  That  is  up  to 
the  jury. 

The  Court:  He  is  not  qualified  as  a  handwriting 
expert. 

Mr.  Wilson:  I  see.  All  right,  we  will  with- 
draw it;  we  will  withdraw  it  at  this  time,  if  the 
court  please.   I  think  that  is  all,  if  the  court  please. 

Mr.  Thurman:  That  is  all.  Judge,  thank  you. 
Now,  Judge  Farley  has  to  get  back  to  Nogales  and 
[25]  with  the  permission  of  Mr.  Wilson  we  would 
like  to  excuse  him. 

Mr.  Wilson:     Yes,  that  is  all  right. 

The  Court:     Yes. 

Mr.  Thurman:     Thank  you. 
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('r('sti!!i()ny  of  (iordt)!!  Farley.) 
The   Witness:     Thank  yon. 

(The  witness  was  excnsed.) 

Air.  Thninian:    Mr.  dross. 


J.   W  (JKOSS 

was  called  as  a  witness  on  behalf  of  plaintiff,  and 
being  lirst  dnly  sworn,  testified  as  follows: 

Direct  Examination 
Mr.  Thnrman: 

Q.     Please  state  your  name? 

A.     eJ.  P.  Gross. 

Q.     Where  do  you  live,  Mr.  Gross? 

A.     In  Tucson. 

Q.  And  what  was  your — what  is  your  business 
or  occupation? 

A.  1  am  Attorney  for  the  Veterans'  Admin- 
istration. 

Q.     The  what? 

A.     Attorney  for  the  Veterans'  Administration. 

Q.  And  the  Veterans'  Administration  is  a  de- 
partment of  the  Government  of  the  United  States 
[•J()]  of  AmeTica,  is  it?  A.     Yes,  sir. 

Q.  And  how  long  have  you  been  such  Attorney 
for  the  Veterans'  Administration? 

A.     Almost  20  years. 

Q.  And  what  has  been  your  activities  as  Attor- 
ney for  the  Veterans'  Administration  oNcr  the  past 
20  years;  what  sort 
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Mr.  Wilson  (Interrupting)  :  I  object  as  not  ma- 
terial to  the  issues  in  the  case. 

The  Court:     No,  that  might  cover  a  lot  of 

Mr.  Thurman  (Interrupting)  :  Well,  can  you 
tell  the  court  and  jury  here  the  method  of  han- 
dling and  paying  widow's  compensation  for  de- 
ceased World  War  Veterans'? 

Mr.  Wilson :  We  object  to  it,  if  the  court  please, 
first,  on  the  ground  that  it  is  not  shown  that  this 
witness  has  anything  to  do  with  the  payment  of 
claims  which,  I  believe  wiU  be  admitted,  comes 
out  of  Washington  or  some  other  place.  I  might  be 
mistaken,  am  I,  Mr.  Gross? 

The  Witness:     It  is  paid  out  of  Washington. 

Mr.  Wilson:  They  are  asking  for  an  ojjinion  on 
the  law  which,  I  think  he  should  be  qualified  to  ex- 
press an  opinion  first. 

Mr.  Thurman:  And,  as  Lawyer  for  the  Veter- 
ans' [27]  Administration,  what  has  been  your  du- 
ties; what  are  your  duties  with  respect  to  the  in- 
vestigating and  preparing  and  interviewing  with 
respect  to  awards  made  to  widows  of  deceased  vet- 
erans ? 

A.  I  represent  the  Administrator  of  Veterans' 
Affairs  with  respect  to  all  claims  within  this  juris- 
diction, embracing  not  only  active,  live  cases;  that 
is,  where  veterans  are  still  living,  but  with  respect  to 
veterans  deceased  and  their  dependents  are  paid. 
We  handle  all  of  those  cases. 

Q.     And  do  you  know  of  your  own  knowledge  the 
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necessary  steps  a  widow  of  a  deceased  veteran  would 

take  in  obtaining  an  award?  A.     Yes,  sir. 

Q.  Please  state  to  the  court  and  jury  what  those 
steps  are. 

A.  Before  I  came  to  Arizona  1  was  in  Wash- 
ington and  handled  all  types  and  cases,  and  it  is 
based  on  a  Claim  No.  526,  which  is  an  affidavit  and 
an  ap})lication  made  by  the  claimant  based  on  the 
military  service  of  some  man  and  bearing  a  "('" 
luiniber  of  claim  number.  This  was  all  identified 
with  one  file.  They  are  passed  upon  by  a  group  of 
examiners  and  awards  officers.  They  usually  re- 
quest evidence  in  support  of  the  claims,  such  as 
marriage [28] 

Mr.  Wilson  (Interrupting)  :  If  the  court  please, 
we  object  to  this  testimony  on  the  grounds  that  the 
regulation  of  the  department  would  certainly  be  the 
best  evidence  of  what  is  done  and  what  is  the  regu- 
lation in  the  matter  of  settlement  and  payment 
of  claims,  and  this  witness  is  not  qualified  on  matters 
he  now  purports  to  testify  to. 

The  Court:     Go  ahead. 

Mr.  Wilson:  We  except  to  the  ruling  of  the 
court. 

The  Witness:  In  connection  with  every  Appli- 
cation Form  526  by  a  beneficiary,  they  refjuire  e\  i- 
dence  of  a  relationship,  and  that  is  usually  in  the 
form  of  a  marriage  certificate  to  suppoil  it,  and  if 
the  evidence  appears  to  be  in  order  an  award  is 
made  and  a  notice  of  that  award  is  given  the  l)ono- 
ficiarv. 
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Mr.  Thurman:  Have  you  in  your  files  the  origi- 
nal application  for  an  award  due  on  account  of  the 
death  of  a  veteran  signed  by  one  Denzel  Lane 
Eider? 

A.     Yes,  sir. 

Q.     The  unremarried  widow  of  Arthur  C.  Rider? 

A.     Yes,  sir. 

Q.     Will  you  produce  it,  please?  [29] 

A.  Here  is  the  original  Form  526,  July  24th, 
1922   (handing  document  to  Mr.  Thurman). 

Q.  And  this  has  been  in  your  care  and  custody 
as  Attorney  for  the  Veterans'  Bureau? 

A.     Yes,  sir. 

Mr.  Thurman:  Please  mark  the  application  for 
identification. 

(The  document  was  marked  as  Government's 
Exhibit  5  for  Identification.) 

Mr.  Thurman:  And  this  is  in  the  same  form  as 
when  you  first  received  it? 

A.     Yes,  sir;  that  is  the  original  document. 

Q.  Has  that  signature  on  the  back  of  it  been 
there  at  all  times?  A.     Yes,  sir. 

Q.     The  same  form  and  in  the  same  manner? 

A.     Yes,  sir. 

Q.     Has  not  been  changed? 

A.     Not  at  all. 

Mr.  Thurman:     I  offer  it. 

Mr.  Wilson:     May  we  ask  on  voir  dire? 

Q.     Are    you    the    custodian   of    this    document, 
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tht'   j)ai'tieiilar   one   you   have   just    identified,    Mr. 

Gross'? 

A.  That  is  In-  the  delegation  of  tlif  A(hninistra- 
tor.  [30] 

(^).  Vov  tills  particular  case  or  generally  do  you 
have  custody  of  these? 

A.  1  am  (h'signated  under  Section  5  for  all 
cases  within  the  jurisdiction. 

Q.     In  Arizona,  you  mean"?  A.     Yes,  sir. 

Q.     This  was  never  filed  with  you  originally? 

A.     No,  sir. 

Q.  You  obtained  this  from  some  other  party, 
did  you  (  A.     From  Washington. 

Q.     From  Washington,  D.  C? 

A.     Yes,  sir. 

Q.  But  the  office  at  Washington,  D.  C.  is  the 
proper  custodian  of  the  instrument  I 

A.  I  am  the  proper  custodian  of  tlie  instrument. 
They  have  delegated  it  to  me,  sir. 

Mr.  Wilson:  We  object  to  it  on  the  giound  the 
witness  has  not  been  qualified. 

The  Court:     Overruled. 

Mr.  Wilson:     Exception,  please. 

Mr.  Thurman :     Mark  it  in  evidence. 

(The  document  was  marked  as  Government's 
Exhibit  ')  in  Evidence.) 

Mr.  Thurman:  Subsequent  to  the  presentation 
of  the  ai)plication  in  this  case,  did  the  department 
[31]  ever  grant  an  award?  A.     Yes,  sir. 
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Q.  And  have  you  got  the  original  copy  of  the 
award?  A.     Yes,  sir. 

Q.     Will  you  produce  it,  please"? 

A.  There  it  is  right  there  (handing  document 
to  Mr.  Thurman). 

Mr.  Thurman:  Please  mark  the  Award  of  Com- 
pensation for  identification. 

(The  document  was  marked  as  Government's 
Exhibit  6  for  Identification.) 

Mr.  Thurman:     Mr.  Gross,  I  will  ask  you  if 
this  exhibit  that  is  marked  for  identification  is  the 
usual  customary  form  sent  to   a  widow  when  an 
award  has  been  allowed  by  the  department? 
A.     Yes,  sir;  it  is. 

Mr.  Thurman:     I  offer  the  exhibit  in  evidence. 
Mr.  Wilson:     And  the  same  objection  as  to  the 
former  exhibit  on  the  ground  that  this  witness  is 
not  qualified,  is  not  now  shown  to  be  the  j^roper 
custodian  of  the  instrument  testified  to. 
The  Court:     The  same  ruling. 

(The    document    was    received    as    Govern- 
ment's Exhibit  6  in  Evidence.) 

Mr.  Thurman:  Mr.  Gross,  after  an  award 
has  [32]  been  allowed,  how  is  it  paid? 

A.  It  is  paid  on  the  United  States  Treasury 
check  by  the  Disbursing  Officer  of  the  Veterans' 
Administration. 

Mr.  Wilson:  Now,  we  object  to  that  and  move 
that  it  now  be  stricken,  on  the  grounds  that  the 
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witness  has  not  been  qualified  to  testify  liow  the 
award  was  made  and  the  manner  of  the  payment 
oi-  if  it  ever  was  paid. 

Mr.  Flynn :  Do  yon  know  Just  generally,  not 
talking  about  this  specific  case"? 

Mr.  Thurnian :  Just  asked  him  about  the  gen- 
eral custom. 

Mr.  Wilson:  We  object  on  the  ground  it  is  not 
applicable  to  the  issues  in  this  case;  has  no  bear- 
ing, not  material. 

The  Court:     The  answer  may  stand. 

Mr.  Wilson:     Exception. 

Mr.  Thurman :  Please  mark  this  for  identifica- 
tion. 

(The  document  was  marked  as  Government's 
Exhibit   7   for   Identification.) 

Mr.  Thurman:  We  offer  Government's  Exhibit 
No.  7  for  identification  in  evidence. 

Mr.  Wilson:  And  the  same  objection,  if  the 
court  please,  as  to  the  former  two  exhibits.  [33] 

Mr.  Thurman :     That  is  a  certified  copy. 

Ml'.  Wilson :  Our  objection  the  same  as  to  the 
former  two  exhibits. 

The  Court :     Tt  may  be  received. 

Mr.  Tliuiinaii:     Please  mark  that  in  evidence. 
(The    document    was    received    as    Govern- 
ment's Exhibit   7   in   Evidence.) 

Mr.  Wilson  :     Exception. 

Mr.    Thui'Dian :     Wlien   an    award    has   been    al- 
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lowed,  how  are  the  awards  kept  track  of,  do  you 

know;  that  is,  how  are  they  designated? 

A.  They  are  designated  by  numbers  and  identi- 
fied by  numbers  assigned  to  each  individual  payee's 
case  and  those  are  borne  out  not  only  on  the  claim 
itself,  on  the  award  itself,  but  also  on  the  checks 
issued  by  the  United  States  Treasurer. 

Q.  Would  any  two  awards  have  the  same 
number  % 

A.  Yes,  sir;  it  should  be  stamped  on  the  face 
of  the  check. 

Q.  I  say,  would  any  two  different  awards,  say 
an  award  was  made  to  a  widow  A,  B  or  C,  would 
they  likely  have  the  same  number  I 

A.     No  two  awards  would  have  the  same  number. 

Q.     Referring  you  to  Government's  Exhibit  No. 

6  in  evidence,  I  will  ask  you  if  you  can  find  the 
award  number  in  this  particular  matter?  [34] 

A.     The  award  number  ''C",  sir,  is  ''C-824,832". 

Q.  And  if  there  was  a  **X"  before  it,  what 
would  that  ''X"  mean? 

A.  "X"  would  mean  that  the  party  was  then 
deceased. 

Q.     And  referring  to  Government's  Exhibit  No. 

7  in  evidence,  I  will  ask  you  if  you  will  find  the 
number  on  the  face  of  the  checks  of  the  award? 

A.  Yes,  sir;  it  appears  at  the  right-hand  corner 
of  the  payee's  name,  ''XC-824832". 

Mr.  Thurman:  Please  mark  this  piece  of  paper 
for  identification. 
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(The  clociinient  was  marked  as  GoveriiiiK'nt 's 
Exliibit  8  for  Identification.) 

Ml'.  'I'lniiinau:  Mr.  Gross,  I  hand  you  (iovcrn- 
ment's  Exhibit  8  for  identification.  Is  it  a  part  of 
yoni'  records  filed  in  this  case  now  before  the  court  ? 

A.     Yes,  sir;  it  is. 

Q.     And  there  is  the  signature  of  who? 

A.     Mrs.  Denzel  Rider. 

Mr.  Tlinrman:     I  offer  it. 

Ml'.  Wilson:     May  I  ask  this  one  question? 

Q.  Did  yoii  see  Mrs.  Denzel  Ridei'  write  this 
signature?  A.     No,  sir.  [35] 

^fr.  Wilson:  We  object  to  it  on  the  grounds  it  is 
not  duly  qualified  to  be  received  in  evidence  as  a 
letter  written  by  this  defendant;  no  connection  has 
been  shown. 

The  Toiirt :     It  may  be  received. 

(The    document    was    received    as    (Jovern- 
ment's  Exhibit  8  in  Evidence.) 

Mr.  Thui'man:  The  number  as  set  forth  here  in 
Government's  Exhibit  8  in  evidence,  does  it  corre- 
spond with  the  number  on  the  checks  and  in  the 
award  ? 

A.  The  nuinl)er  is  XC-824832:  Xr-824832 
(checking  documents).    It  corresponds. 

Mr.  Flynn;  I'd  like  to  take  up  the  exhibits  with 
the  jury  briefly. 

Mr.  Wilson:  At  this  time  before  counsel  ex- 
hibits the  exhibits  to  tlie  jury,  may  we  move  to 
strike  Government's  Exhibit  No.  7  on  the  ground 
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it  appears  to  be  merely  a  copy,  and  the  proper 
foundation  for  the  receipt  of  secondary  evidence 
has  not  been  offered? 

The  Court :     Which  was  that  ? 

Mr.  Flynn:     That  was  certified. 

Mr.  Wilson:  That  is  the  one  that  listed  the 
checks,  and  one  thing  or  another.  I  believe  this 
defendant  is  entitled  to  receive  the  original  [36] 
checks. 

The  Court:     A  certified  copy  is  sufficient. 

Mr.  Wilson:     An  exception. 

The  Court:  Now,  it  is  almost  12.  You  can  read 
those  after  lunch.  We  will  suspend  until  2,  gentle- 
men.   Keep  in  mind  the  court's  admonition. 

(A  recess  was  taken  at  12  o'clock  noon.) 

2  o'clock  P.  M.,  after  recess  on  the  same  day,  all 
parties  as  noted  by  the  Clerk's  record  being  present, 
the  trial  resumed  as  follows: 

J.  P.  GROSS 

resumed  the  witness  stand  and  testified  further  as 
follows : 

Direct  Examination 
(Resumed) 
Mr.  Thurman: 

Q.  Mr.  Gross,  referring  to  Exhibit  No.  6  in  evi- 
dence which  was  an  award  of  compensation,  how 
did  this  department  notify  the  recipients  of  an 
award  after  they  were  made,  generally? 

A.     They  sent  them  a  letter  notifying  them  that 
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tho  award  on  the  application  previously  filed   had 

been  granted,  and  telling  them  the  conditions  under 

which  the  award  was  made  and  under  which  it  was 

continued. 

Q.  And  all  the  department  would  have,  would 
be  a  copy  of  that  notice  of  award  1  [37] 

A.     Tliat  is  7'ight. 

Q.  That  is,  the  original  wouhl  l)e  sent  to  the 
party  wlio  was  the  recii)ient  in  this  case,  would  be 
the  widow?  A.     The  beneficiary,  yes. 

Mr.  Flynn;  Now,  if  the  court  please,  I  will  now- 
read  from  Government's  Exhibit  No.  1  in  this  mat- 
ter, the  application  of  George  V.  Lane  and  Denzel 
Morgan  for  a  license  to  marry. 

(The  document  was  then  read  to  the  jury  by 
Mr.  l^^'lynn.) 

Mr.  Flynn ;  Exhibit  No.  3  shows  the  signature 
of  Denzel  Rider  Morgan.  Exhibit  No.  5  is  the 
application  of  widow,  child  or  dependent  jiarent. 

(The  document  was  then  read  to  the  jury  by 
Mr.  Flynn.) 

Mr.  Flynn:  And  Exhibit  No.  7  consisting  of  a 
series  of  six  checks  on  the  Treasurer  of  the  United 
States.  The  first  check  on  the  exhibit  is  dated 
June  30th,  1940. 

(Thereupon    Government's    Exhibits    No.    7 
and  8  were  read  to  the  jiny  by  Mi-.  Flynn.) 

yiv.  Thurman :     Take  the  witness. 
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Cross  Examination 
Mr.  Wilson: 

Q.  I  don't  know,  Mr.  Gross,  whether  you  [38] 
testified  on  direct  examination  that  you  had  made 
an  investigation  in  this  case? 

A.     I  didn't  so  testify,  but  I  did. 

Mr.  Wilson:  Well,  that  is  all  right  if  you  didn't. 
I  won't  inquire,  then,  into  it.  That  is  all,  if  the 
court  please. 

Mr.  Thurman:     That  is  all,  thank  you. 
(The  witness  was  excused.) 

Mr.  Thurman :     We  rest,  your  Honor. 


DEFENDANT'S  CASE 
Mr.  Wilson:     Call  the  defendant. 

DENZEL  RIDER 

was  called  as  a  witness  in  her  own  behalf,  and  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Mr.  Wilson: 

Q.     Your  name  is  Denzel  Rider? 

A.     That  is  right. 

Q.     The  defendant  in  this  cause?  A.     Yes. 

Q.     And,  Mrs.  Rider,  I  believe  you  were  born  [39] 
and  raised  in  the  State  of  Indiana,  is  that  right? 

A.     Yes. 
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Q.     And  in  what  3'earworo  yoii  hoin,  Mrs.  Rider? 

A.  Well,  T  am  47.  I'd  have  to  count  back.  I 
was  47  the  12th  of  September  and  I'd  have  to  count 
back  on  that. 

Q.     Vou  niai'ried  Arthur  C.  Rider? 

A.     Yes. 

Q.     A  AVorld  War  Veteran  ?  A.     Yes. 

Q.     And  when  did  you  marry  him  and  where? 

A.  Tn  Anders(m,  Indiana  on  the  3d  day  of  A]iril, 
1920. 

Q.  And  are  there  any  children  as  a  resiUt  of  that 
maiTiage?  A.     Yes. 

Q.     How  many?  A.     One. 

Q.     And  his  name  is  Vaufjlm  Rider? 

A.     Yes. 

Q.     And  when  was  he  born? 

A.     On  February  20th,  1921. 

Q.     And  is  he  now  residing  with  you? 

A.  No,  he  is  in  the  army.  I  have  a  tele.cri'am  he 
is  on  his  way  here. 

Q.  I  see,  all  right.  AVlien  did  Mr.  Arthur  C.  [40] 
Rider  die?  A.     On  July  14th,  1922. 

Q.  And  since  then,  Mrs.  Rider,  you  have  been 
awarded  a  Government  pension  of  approximately 
$30.00  a  month  by  the  Federal  Government? 

A.     Yes. 

Q.  As  the  widow  of  Arthur  0.  Rider,  a  veteran 
of  the  World  war?  A.     Yes,  sir. 

Q.  And  cvei'  since  that  time  you  have  collected 
that  pension,  have  you?  A.     Yes. 

Q.     I"p  until  what  time? 
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A.  I  received  a  notice  from  the  Veterans'  Claim 
Bureau  on  December — the  letter  was  written  on 
December  4th,  1940,  and  I  received  it  about  the  8th 
of  December,  1940. 

Q.  Since  then  you  have  not  received  the  widow's 
pension  ?  A.     No. 

Q.     It  has  been  denied  you,  is  that  rights 

A.     Yes. 

Q.  How  long  have  you  resided  in  the  City  of 
Phoenix,  Arizona,  approximately? 

A.     Since  October,  1931. 

Q.  And  what  business  are  you  now  engaged 
in  [41]  and  have  been  for  the  past  several  years  ^ 

A.  Parking  lot  business,  parking  automobiles 
and  selling  gasoline. 

Q.  You  are  operating  a  parking  lot  for  auto- 
mobiles'? A.     Yes,  sir. 

Q.     And  run  a  service  station  ? 

A.     Yes,  sir. 

Q.     You  do  that  personally,  do  you  ? 

A.     Yes,  sir. 

Q.     And  where  is  your  place  of  business  located  ? 

A.  At  Second  Street  and  Monroe.  It  is  on  Sec- 
ond Street. 

Q.     On  Second  Street? 

A.     And  Monroe,  on  the  southeast  comer. 

Q.  How  long  have  you  been  engaged  in  that 
business  ? 

A.  Started  in  the  parking  lot  business  in  Octo- 
ber of  1937. 
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Q.  When,  Mrs.  Ridei-,  did  you  lirst  meet  a  man 
known  as  George  V.  Lane,  about  when? 

A.  Well,  it  was  about  the  latter  part  of  March 
or  the  first  of  April.  It  was  about  six  weeks  after 
I  had  wired  tlie  Attorney  Oeneral's  oflfiee  for 
hell).  [42] 

Q.     WlKit  year?  A.     1939. 

Q.  Tlie  latter  part  of  March  or  the  early  part  of 
Ai)ril,  1939,  is  that  right? 

A.     Yes,  that  is  right. 

Q.  Prior  to  that  day,  liad  you  had  any  difficulty 
concerning  any  of  your  propei'ty,  personal  prop- 
erty? A.     Yes,  sir. 

Q.  At  that  time  were  you  asserting  any  claim 
against  people  for  the  theft  of  your  ]iropcrty? 

A.     Yes,  sir. 

Q.  And  at  that  time  and  prior  thereto,  had  you 
been  assaulted  physically  by  any  parties  in  the  City 
of  Phoenix  because  of  this  claim? 

Mr.  Thurman:  I  object  to  that  as  immaterial, 
incompetent  and  irrelevant. 

The  Court:  What  does  that  have  to  do  with 
this? 

Mr.  Wilson :  Your  Honor,  this  is  all,  I  might 
say  our  whole  defense  goes  to  the  question  of  crimi- 
nal intent.  The  statute  provides  that  the  Govern- 
ment nuist  show  that  this  was  done  to  defraud  the 
United  States  Government  and  T  ])i-opose  to  show 
hv  this  witness  the  claim  that  slie  had  made  because 
of  this  property,  the  appeal  to  the  [43]  authorities 
and   the   advent  of   George   V.   Lane   representing 
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himself  to  be  with  the  Department  of  Justice,  nnd 
to  show  what  has  happened  from  that  time  on  up  to 
the  present  moment.  Now,  if  there  be  any  question 
on  the  law,  I  think  I  am  prepared  to  show  it. 

The  Court:  Well,  I  will  sustain  the  objection, 
then. 

Mr.  Wilson:  All  right,  an  exception,  please,  to 
the  ruling  of  the  court. 

Q.  Had  you,  prior  to  the  time  you  met  George 
V.  Lane,  applied  to  the  Department  of  Justice  of 
United  States  for  assistance  in  your  behalf? 

A.     Yes. 

Mr.  Thurman:  I  object  to  that  on  the  same 
ground  that  I  objected  to  before. 

The  Court:     The  same  ruling. 

Mr.  Wilson:  Exception,  please,  to  the  ruling  of 
the  court.    Did  you  overrule  it? 

The  Court:     No,  I  said  the  same  ruling. 

Mr.  Wilson:  Oh,  the  same  ruling,  that  is  what 
I  thought.    May  we  have  an  exception. 

Q.  And  let  me  ask  you,  Mrs.  Rider,  if  this, 
showing  you  a  telegram,  or  I  am  making  this  more 
in  the  nature  of  proof.  I  would  like  to  have  a  con- 
ference with  your  Honor,  because  I  don't  want  [44] 
to  do  anything  that  does  now  appear  to  be  dis- 
courteous, but  I  will  make  an  offer  of  proof  to 
your  Honor  what  I  intend  to  prove,  and  if  your 
Honor  is  going  to  sustain  it  all  the  way  through, 
then  we  can  rest  our  case.  Is  that  the  telegram  you 
sent  to  the  Department  of  Justice  on  the  latter 
part  of  January,  1939? 
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Mr.  Thurniaii:  I  object  to  the  question,  iiiinia- 
terial  ami  incompetent. 

The  Court :     It  has  not  been  offered. 

The  Witness:  Yes,  this  is  the  telegram  T  wired. 
It  is  a  copy  of  the  telegram. 

Mr.  Wilson:  And  showing  you  this  letter,  is 
that  the  letter  that  you  received  from  the  Depart- 
ment of  Justice  in  answer  to  your  telegram? 

A,     Yes,  sir. 

Mr.  Wilson:  Now,  we  offer  this  telegram  in  evi- 
dence, if  the  court  please,  at  this  time.  It  is  so  badly 
worn  that  I  will  leave  it  there  just  temporarily  and 
we  will  offer  the  letter  also. 

Mr.  Thurman:     We  object  to  that,  yom-  Honor, 
as  })eing  incomj^etent,  immaterial  and  irrelevant. 
.     The  Court:     All  right,  let  me  see  it. 

(The  documents  were  handed  to  the  court.) 

Mr.  Wils(m:  That  other  is  not  offered,  your 
Honor,  at  this  time.  I  think  they  ai-e  all  [45]  at- 
tached together. 

Mr.  Thurman:  We  make  a  further  objection, 
your  Honor,  that  it  is  self-serving  also. 

The  Court:  I  don't  see  wdiat  it  would  have  to 
do  with  this  case.  I  don't  see  any  connection  with 
the  matter  charged  in  this  indictment. 

Mr.  Wilson:  Exce])t  that  it  will  touch  upon  the 
question  of  criminal  intent  of  the  accused  in  doing 
the  things  set  out  in  the  indictment,  the  things 
which  she  is  charu:('d  with  doing  that  constitute  the 
crime. 
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The  Court:     The  objection  will  be  sustained. 

Mr.  Wilson:  All  right,  and  may  we  have  an  ex- 
ception to  the  ruling  of  the  court,  and  may  these 
be  marked  for  identification  in  the  case? 

The  Clerk:     Do  you  want  this  as  one  exhibit? 

Mr.  Wilson :  No,  I  want  them  as  separate  ex- 
hibits. 

The  Clerk:  The  telegram  will  be  Defendant's 
Exhibit  "A"  for  Identification;  the  letter  is  De- 
fendant's Exhibit  "B"  for  Identification. 

Mr.  Wilson:  Following  that,  Mrs.  Lane,  I  be- 
lieve you  already  testified  then  in  March  or  the 
early  part  of  April  you  met  George  V.  Lane? 

A.     My  name  is  Rider. 

Q.     What?  [46] 

A.     You  called  me  "Lane". 

Q.  I  said,  "Mrs.  Rider".  I  said,  you  met  George 
V.  Lane,  did  you,  in  March  or  April,  1939? 

A.     Yes. 

Q.     Where  did  you  meet  him? 

A.  He  came  to  my  parking  lot  on  Second 
Street  and  Monroe  about  2  o'clock  in  the  after- 
noon. 

Q.  Was  he  in  company  with  anyone,  or  was  he 
alone?  A.     He  was  alone. 

Q.     Was  he  carrying  anything  at  the  time? 

A.     A  briefcase. 

Q.  Will  you  tell  the  conversation  that  you  had 
with  George  V.  Lane  at  that  time? 

A.  Well,  when  people  come  on  my  parking  lot, 
most  of  my  people  pay  by  the  week 
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Mr.  Thurmau:  I  think  that  is  hi<j:hly  objection- 
able about  relating  this  conversation  with  this  man 
Lane  at  that  time.  There  is  a  marraige  that  has 
been  proved  here  in  this  court  room,  and  it  is  self- 
serving. 

The  Court:  What  was  the  date  of  this  visit, 
before  or  after  the  alleged 

Mr.  Wilson  (Interrupting) :  This  was  in  the 
latter  i)art  of  March  or  early  part  of  April,  1939. 

The  Court:  It  is  rather  hard  to  tell  whether 
[47]  it  would  be  material  or  not. 

Mr.  Thurman:  Your  Honor,  I  don't  believe  it 
would  be  admissible  unless  the  witness  would  admit 
the  marriage.  The  marriage  is  proven  here. 

The  Court:     Well,  I  wnll  sustain  the  objection. 

Mr.  Wilson:  May  there  be  an  exception  to  the 
ruling  of  the  court.  Now,  may  I  have  a  conference 
with  counsel  and  with  your  Honor  just  to  shorten 

this  matter  and  to  show  to  the  court  what  we 

(The  following  discussion  was  had  at  the 
Bench  between  court  and  counsel  not  audible 
to  the  jury). 

Mr.  Wilson:  We  now  make  a  formal  tender  of 
proof  in  this  case,  and  the  proof  all  goes  to  the 
question  solely  on  the  intent  of  the  accused  that  the 
crime — at  the  time  she  performed  the  acts  charged 
against  her  in  tlic  indictment  and  wliich  it  is 
claimed  constituted  a  crime.  To  that  we  will  attach 
the  documents  that  will  corroborate  it. 

The  Court:     Have  you  read  this? 
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Mr.  Thurman:     I  have  not. 

Mr.  Wilson:  These  exhibits  should  be  attached 
to  it. 

Mr.  Thurman:  I  want  to  object  to  the  offer  of 
proof  of  the  defendant  in  this  case,  for  the  reason 
is  it  self-serving,  incompetent,  irrelevant  and  im- 
material, and  there  is  no  basis  for  defense  [48]  in 
this  action. 

The  Court:     I  think  that  is  true;  self-serving. 

Mr.  Wilson :  And  the  ruling  of  the  court  is  sus- 
taining the  objection? 

The  Court:     Yes. 

(Counsel  then  resumed  their  places  in  the 
court  room  and  the  following  proceedings  were 
continued  within  the  hearing  of  the  jury.) 

Mr.  Wilson:  At  this  time,  if  the  Court  please, 
the  defendant  respectfully  excepts  to  the  ruling  of 
the  court  denying  our  right  to  substantiate  our  of- 
fer of  proof,  and  may  we  have  the  privilege  of 
having  our  offer  of  proof  with  the  documents  sup- 
porting it  made  exhibits  in  this  case? 
The  Court:     Yes. 

(The  documents  were  received  and  marked 
as  Defendant's  Exhibit  "C"  for  Identifica- 
tion.) 

Mr.  Wilson:  If  the  court  please,  the  defendant 
at  this  time  will  rest.  That  is  all,  Mrs.  Rider,  you 
may  come  off  the  stand. 

The  Court:  Do  you  have  any  cross  examina- 
tion? 
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Mr.  'riiin-niaii :     NO  cross  exainination. 

Mi*.  Flyim :  Shall  wo  proceed  with  the  argu- 
ment ? 

Tlic  Court:      Vcs.  [49] 

Mr.  Wilson:  At  this  time,  liowover,  if  the  court 
please,  the  det'ciidant,  in  view  of  the  fad  that  the 
testimony  is  elosed  and  the  (lovernment  and  the 
defeiulant  have  rested,  we  now  move  the  eourt  for 
an  order  directing  the  jury  in  this  case  to  return 
a  verdict  of  not  guilty  on  each  count  in  the  indict- 
ment, on  the  grounds  tliat  the  proof  offered  hy  the 
Government  is  not  sufficient  to  prove  the  allega- 
tions of  the  indictment  or  the  conunission  of  any 
crime  by  this  accused  beyond  any  reasonable  doubt, 
that  there  is  comjdete  failure  of  proof  to  show  that 
this  accused,  on  the  14th  day  of  June,  1939,  or  at 
any  time  or  place  ever  contracted  marriage  with 
any  man,  or  to  show  that  she  was  not,  when  she 
was  not,  when  she  endorsed  those  checks,  the  un- 
remarried widow  of  Arthur  C.  Rider,  and  upon 
that  we  move  for  a  directed  verdict. 

The  Court:     The  motion  is  denied. 

Mr.  Wilson:     And  may  there  he  an  exception? 

Th(>  Cinivi:     Yes. 

(Tliereupon  arguments  were  presented  to  the 
jury  by  counsel  for  the  respective  parties,  after 
which  the  court  instructed  the  jury  as  follows:) 

[50] 

The  Court:  Gentlemen,  it  now  becomes  the 
court's  duty  to  instruct  you  as  to  the  law  that  ap- 
plies to  this  particular  case.  I  will  read  a  portion 
of  the  World  War  Veterans'  Relief  Act: 
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"The  surviving  widow,  child,  or  children  of 
and  deceased  person  who  served  in  the  World 
War  before  November  12th,  1918,  or  if  the 
person  was  serving  with  the  United  States 
military  forces  in  Eiissia  before  April  2d,  1920, 
who,  while  receiving  or  entitled  to  receive  com- 
pensation, pension,  or  retirement  pay  for  10 
per  centum  disability  or  more  presumptively 
or  directly  incurred  in  or  aggravated  by  serv- 
ice in  the  World  War,  dies  or  has  died  from  a 
disease  or  disability  not  sei^ice  connected 
shall,  upon  filing  application  and  such  proofs 
in  the  Veterans'  Administration  as  the  Admin- 
istrator or  Veterans'  Affairs  may  prescribe,  be 
entitled  to  receive  compensation",  or 

"The  surviving  widow,  child,  or  children  of 
any  deceased  person  who  served  in  the  World 
War  before  November  12,  1918,  or  if  the  per- 
son was  serving  with  the  United  States  mili- 
tary forces  in  Russia  before  April  2d,  1920, 
and  who  was  honorably  discharged  after  having 
served  ninety  days  or  more,  or  who.  having 
sei'ved  less  than  ninety  days,  was  discharged 
for  disability  incurred  in  [51]  the  service  in 
the  line  of  duty,  who  dies  or  has  died  from  a 
disease  or  disability  not  service  connected  and 
at  the  time  of  death  had  a  disability  directly 
or  presumptively  incurred  m  or  aggravated 
by  service  in  the  World  War  for  which  com- 
pensation would  be  payable  if  10  per  centum 
or  more  in  degree,  shall,  ujDon  filing  applica- 
tion and  such  proofs  in  the  Veterans'  Admin- 
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istratiou  as  the  Administrator  of  Veterans'  Af- 
fairs may  prescribe,  be  entitled  to  receive  com- 
pensation. 

'"^riie  monthly  rates  of  com])ensation  shall  be 
as  follows:  Widow  l)iit  no  child,  $30.00;  widow 
with  one  child,  $38.00— 

"The  term  *  person  who  served'  shall  mean  a 
person,  whether  male  or  female,  and  whether 
commissioned,  enlisted,  enrolled,  or  drafted, 
and  who  was  finally  accepted  for  active  service 
in  the  military  or  naval  forces  of  the  United 
States,  members  of  training  camps  authorized 
by  law,  and  such  other  persons  heretofore  rec- 
ognized by  statute  as  having  a  pensionable 
status. 

'*An  and  after  May  13th,  1938,  for  the  pur- 
pose of  payment  of  compensation  under  the 
laws  administered  by  the  Veterans'  Admin- 
istered by  the  Veterans'  Administration,  the 
term  'widow  of  a  World  War  veteran'  shall 
mean  a  woman  who  was  married  prior  to  ^lay 
13th,  1938  to  the  [52]  person  who  served :  Pro- 
vided, that  all  marriages  shall  he  proven  as 
valid  marriages  according  to  the  law  of  the 
place  where  tlu^  parties  resided  at  the  time  of 
marriage  or  the  law  of  the  place  where  the 
parties  resided  when  the  right  to  compensa- 
tion accrued.  Compensation  shall  not  be  al- 
lowed a  widow  who  has  remarried  either  once 
or  more  than  once,  and  where  compensation  is 
proi)erly  discontinued  by  reason  of  remarriage 
it  shall  not  thereafter  be  recommenced. 
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"The  penal  and  forfeiture  provisions  relat- 
ing to  pensions  and  compensation  contained  in 
section  701-703,  704,  705,  706,  707-715,  716-721 
of  this  title  shall  be  applicable  to  claims  for 
compensation  under  the  sections."  I  have  just 
read. 

"Whoever  shall  obtain  or  receive  any  money, 
check  or  pension  under  sections  701-703,  704, 
705,  706,  707-715,  716-721  of  this  title,  and 
under  sections  30a,  485  or  Title  5  or  regula- 
tions issued  thereunder  without  being  entitled 
to  the  same,  and  with  intent  to  defraud  the 
United  States  or  any  beneficiary  of  the  United 
States,  shall  be  punished" 

as  in  that  section  provided. 

The  intent  or  the  intention  is  manifested  by  the 
circumstances  connected  with  the  transaction,  and 
the  sound  mind  and  discretion  of  the  accused.  [53] 
The  intent  with  which  an  act  is  committed  being 
but  a  mental  state  of  the  party  accused,  direct  proof 
of  it  is  not  required;  nor,  indeed,  can  it  ordinarily 
be  so  shown,  but  it  is  generally  derived  from  and  es- 
tablished by  all  the  facts  and  circimistances  attend- 
ing the  doing  of  the  act  complained  of  as  disclosed 
by  the  evidence.  In  order  for  you  to  determine  this 
question,  you  will  look  to  all  the  evidence,  oral  and 
documentary  in  the  case,  and  to  all  the  facts  and 
circumstances  in  connection  therewith. 

Every  man  is  presumed  to  intend  the  natural  and 
probable  consequences  of  his  own  act. 

By  the  finding  of  an  indictment  no  presumption 
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whatsoever  arises  to  indicate  that  a  defendant  is 
piilty,  or  that  he  has  had  any  coiniection  with,  or 
responsibility  tor,  the  a<'t  chari^ed  against  him. 
A  defenchmt  is  presumed  to  he  innocent  at  all 
stajj:es  (jf  till"  proceedings  until  the  evidence  intro- 
<hice(l  on  hchnlf  of  tlie  Government  shows  him  to  be 
guilty  beyond  a  reasona])le  doubt.  And  this  rule 
applies  to  every  material  element  of  the  oifense 
charged.  Mere  suspicion  will  not  autlmrize  a  con- 
viction. A  reasonable  doubt  is  such  a  doubt  as  you 
may  have  in  your  minds  when,  after  fairly  and 
impartially  considering  all  of  th(»  [r)4]  evidence, 
you  do  not  feel  satisfied  to  a  moral  certainty  of  the 
defendant's  guilt.  In  order  that  the  evidence  sub- 
mitted shall  afford  proof  })ey()nd  a  reasonal)le 
doubt,  it  must  be  such  as  you  would  be  willing  to 
act  upon  in  the  most  important  and  vital  matters 
relating  to  your  own  affairs. 

Reasonable  doubt  is  not  a  mere  possible  or  imag- 
inary doubt  or  a  bare  conjecture;  for  it  is  diffcult 
to  prove  a  thing  to  an  absolute  certainty. 

You  are  to  consider  the  strong  probabilities  of 
the  case.  A  conviction  is  Justified  only  when  such 
probabilities  exclude  all  reasonable  doubt  as  the 
same  has  been  defined  to  you.  Without  it  being 
restated  or  repeated,  you  are  to  understand  that 
the  requirement  that  a  defendant's  guilt  be  shown 
beyond  a  reasonable  doubt  is  to  be  considered  in 
connection  with  and  as  accompanying  all  the  in- 
struction that  are  given  to  you. 

In  judging  of  the  evidence,  you  are  to  give  it  a 


United  States  of  America  109 

reasonable  and  fair  construction,  and  you  are  not 
authorized,  because  of  any  feeling  of  sympathy  or 
other  bias,  to  apply  a  strained  construction,  one 
that  is  unreasonable,  in  order  to  justify  a  certain 
verdict  when,  were  it  not  for  such  feeling  or  bias, 
you  would  reach  a  contrary  conclusion.  And,  when- 
ever, after  a  careful  consideration  of  [55]  all  of  the 
evidence,  your  minds  are  in  that  state  where  a  con- 
clusion of  innocence  is  indicated  equally  with  a  con- 
clusion of  guilt,  or  there  is  a  reasonable  doubt  as 
to  whether  the  evidence  is  so  balanced,  the  conclu- 
sion of  innocence  must  be  adopted. 

You  are  the  sole  judges  of  the  credibility  and  the 
weight  which  is  to  be  given  to  the  different  wit- 
nesses who  have  testified  upon  this  trial.  A  witness 
is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which 
he  testified;  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  for  truth,  hon- 
esty and  integrity  or  his  motives;  or  by  contradic- 
tory evidence.  In  judging  the  credibility  of  the 
witnesses  in  this  case,  you  may  believe  the  whole 
or  any  part  of  the  evidence  of  any  witness,  or  may 
disbelieve  the  whole  or  any  part  of  it,  as  may  be 
dictated  by  your  judgment  as  reasonable  men.  You 
should  carefully  scrutinize  the  testimony  given,  and 
in  so  doing  consider  all  of  the  circumstances  under 
which  any  witness  has  testified,  his  demeanor,  his 
manner  while  on  the  stand,  his  intelligence,  the  re- 
lations which  he  bears  to  the  Government  or  the 
defendant,  the  manner  in  which  he  might  be  [56] 
affected  by  the  verdict  and  the  extent  to  which  he 
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is  colli radirtccl  or  coiToljuralctl  by  uthcr  cn  idriice, 
if  at  all,  and  every  matter  that  tends  reasonably  to 
shed  li^ht  nj)(>n  bis  credibility.  If  a  witness  is 
shown  knowingly  to  have  testified  falsely  <ui  the 
trial  touehinjj:  any  material  mattci-,  tlic  Jury  should 
distrust  liis  testimony  in  otlici-  particulars,  and  in 
that  case  you  are  at  liberty  to  i-cjcct  tlic  whoh'  «d' 
the  witness'  testimony. 

Tliere  is  nothing?  peculiarly  different  in  the  way 
a  jury  is  to  consider  the  proof  in  a  criminal  ctase 
from  that  by  which  men  given  their  attention  to 
any  <|uestion  depending  upon  evidence  i)resented  to 
them.  \nu  are  exjiected  to  use  your  good  sense, 
consider  the  evidence  lor  the  purposes  only  for 
which  it  has  been  admitted,  and  in  the  light  of  your 
knowledge  of  the  natui'al  tendencies  and  propen- 
sities of  human  beings,  resolve  the  facts  according 
to  deliberate  and  cautious  judgment;  and  while  re- 
membei'ing  that  the  defendant  is  entitled  to  any 
reasonable  doubt  that  may  remain  in  your  minds, 
remember  as  well  that  if  no  such  doubt  i-emains  the 
(loveiiinient  is  entitled  to  a  verdict.  Jurors  are  ex- 
pected to  agree  u]»on  a  verdict  where  they  can  con- 
scientiously do  so;  you  are  expected  to  consult  with 
one  another  in  the  jury  room  and  any  jui-oi-  should 
not  hesitate  to  abandon  his  own  [">?]  view  when 
convinced  that  it  is  erroneous.  In  determining  what 
your  verdict  shall  be  you  are  to  consider  only  the 
evidence  before  you.  Any  testimony  as  to  wbieli  an 
objection  was  sustained,  and  any  testimony  winch 
was  ordered  stricken  out,  must  be  wholly  left  out  of 
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account  and  disregarded.  The  opinion  of  the  judge 
as  to  the  guilt  or  innocence  of  a  defendant,  if  di- 
rectly or  inferentially  expressed  in  these  instruc- 
tions, or  at  any  time  during  the  trial,  is  not  binding 
upon  the  jury.  For  to  the  jury  exclusively  belongs 
the  duty  of  determining  the  facts.  The  law  you 
must  accept  from  the  court  as  correctly  declared  in 
these  instructions. 

After  you  retire  to  your  jury  room  you  will  sel- 
ect one  of  your  number  to  act  as  foreman  and  pro- 
ceed with  your  deliberations.  Any  verdict  agreed 
upon  must  be  signed  by  your  foreman  and  returned 
into  open  court  and,  of  course,  you  understand  that 
any  verdict  agreed  upon  must  be  the  unanimous 
verdict  of  the  jury. 

A  form  of  verdict  has  been  prepared  for  your 
guidance.  Omitting  the  title  of  the  court  and  the 
cause,  the  verdict  reads: 

"We,  the  jury,  duly  empaneled  and  sworn 
in  the  above-entitled  action,  upon  our  oaths,  do 
find  [58]  the  defendant  Denzel  Rider  blank  as 
charged  in  count  one  of  the  indictment,  blank 
as  charged  in  count  two  of  the  indictment, 
blank  as  charged  count  three  of  the  indictment, 
blank  as  charged  in  count  four  of  the  indict- 
ment, blank  as  charged  in  count  five  of  the  in- 
dictment, and  blank  as  charged  in  count  six 
of  the  indictment.  You  will  insert  in  the  blanks 
either  "Guilty"  or  "Not  Guilty",  whatever 
your  verdict  may  be. 
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Vou  may  swear  the  l^ailiffs  to  take  eare  of  the 
jury. 

(Thereupon  the  bailiffs  were  sworn  and  the 
jiii-y  I'etired  from  tlie  court  room  at  15:47  o'clock 
P.  M.  of  the  same  day  to  deliberate  on  its  ver- 
dict.) 

The  trial  ended  at  3:47  o'clock  P.  M.  of  the  same 
day.  [59] 


I  Hereby  Certify  that  the  jiroceedings  had  and 
the  evidence  given  upon  the  trial  of  this  cause  is 
contained  fully  and  accurately  in  the  shorthand 
notes  taken  by  me  of  said  trial,  and  that  the  fore- 
going 59  pages  contain  a  full,  true  and  accurate 
transcript  of  the  same. 

LOUIS  L.  BILLAR 

Official  Shorthand  Reporter. 

[Endorsed]:     Filed  Jan.  15,  1943. 


[Endorsed]:  No.  10335.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Denzel 
Rider,  Appellant  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona. 

Filed  Februai-y  13,  1943. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


United  States  of  America  113 

In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10335 
DENZEL  RIDER, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL AND  DESIGNATION  OF  RECORD 
ON  APPEAL. 

The  appellant,  Denzel  Rider,  adopts  the  Assign- 
ments of  Error  filed  in  the  District  Court  as  the 
points  on  which  she  intends  to  rely  in  this  appeal, 
and  designates  the  printing  of  the  transcript  of  the 
record  in  its  entirety,  excepting  the  Government's 
exhibits  other  than  as  set  forth  in  the  Bill  of  Ex- 
ceptions, as  prepared  and  sent  up  by  the  Clerk  of 
the  District  Court. 

Dated  at  Phoenix,  Arizona,  this  11th  day  of  Feb- 
ruary, 1943. 

ROBERT  R.  WEAVER 
GEO.  T.  WILSON 

Attorneys  for  Appellant. 
Received  copy  this  11th  day  of  February,  1943. 
FRANK  E.  FLYNN 

United  States  Attorney 

[Endorsed]:  Filed  Feb.  15,  1943.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  TO  ELIMINATE  GOVERN- 
MENT'S EXHIBITS  IN  IMMXTEI)  AB- 
STRACT OF  RECORD. 

To  obviate  tlic  necessity  of  printing  the  Govern- 
ment's exhibits  at  length  in  the  printed  abstract  of 
record  on  the  appeal  of  this  cause, 

It  Is  Stipulated  and  Agreed  by  and  l)et\vcen  the 
Government,  represented  by  the  Honorable  Frank 
E.  Flynn,  United  States  Attorney  for  the  District 
of  Arizona,  and  the  defendant  appellant,  re]ire- 
sented  by  Robert  R.  Weaver  and  George  T.  Wilson: 

1.  That  the  defendant  admits  that  the  Govern- 
ment's evidence,  oral  and  documentary,  introduced 
upon  the  trial  of  this  cause  is  sufficient  in  the  ab- 
sence of  the  evidence  tendered  by  defendant  in  her 
written  offer  of  affirmative  proof,  marked  Exhibit 
"C"  for  Identification  in  the  records  of  this  cause, 
to  support  the  verdict  of  the  jury  rendered  in  said 
cause;  and 

2.  That  the  only  question  defendant-appellant 
will  raise  on  the  appeal  of  this  cause  is  the  ruling 
of  the  tiial  court  sustaining  the  government's  ob- 
jection to  the  defendant's  testimony  as  substantially 
set  forth  in  said  written  offer  of  affirmative  proof. 
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Dated  this  8th  day  of  March,  1943. 

FRANK  E.  FLYNN 

United    States   Attorney    for 
the  District  of  Arizona. 

ROBERT  R.  WEAVER 

GEO.  T.  WILSON 

Attorneys  for  Appellant 

[Endorsed]:     Filed    March    11,    1943.     Paul  P. 
O'Brien,  Clerk. 
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In  The 

Circuit  OInurt  nf  appeals 


DENZEL  RIDER, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


BRIEF  FOR  APPELLANT 


STATEMENT  OF  THE  CASE 

Appellant  was  indicted,  tried,  and  convicted  for 
a  violation  of  Sections  510  and  714,  Title  38,  U.  S. 
C.  A.,  in  that  she  unlawfully  received  a  widow's 
pension  as  the  unremarried  widow  of  a  World  War 
Veteran  with  the  intent  to  defraud  the  United  States. 

The  facts  developed  at  the  trial,  briefly  stated, 
show  that  appellant  married  one  Arthur  C.  Rider, 
a  World  War  Veteran,  at  Anderson,  Indiana,  on 
April  3,  1920.  One  child,  Vaughn  Rider,  was  born 
to  this  union,  and  thereafter,  on  July  14,  1922,  Ar- 
thur C.  Rider  died  (Tr.  45).  Appellant  was  then 
awarded  a  widow's  pension  by  the  Government  in 
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the  sum  of  approximately  $30.00  per  month  pur- 
suant to  Sections  503  and  504,  Title  38,  U.  S.  C.  A. 
The  amount  of  the  pension  varied  from  time  to  time 
through  amendments  to  the  original  pension  act,  but, 
whatever  the  amount,  appellant  continued  to  re- 
ceive the  pension  to  and  including  the  month  of 
November,   1940    (Tr.  45,  46). 

In  1931  she  i-emoved  with  her  son  to  Phoenix,  Ari- 
zona (Tr.  46),  and  on  July  16,  1942,  she  was  indicted 
in  six  counts  for  receiving  and  cashing  six  monthly 
pension  checks  for  the  months  of  June,  July,  August, 
September,  October  and  November,  1940,  as  the  un- 
remarried widow  of  Arthur  C.  Rider,  with  the  in- 
tent to  defraud  the  United  States  (Tr.  2).  At  the 
trial  the  Government  established  that  on  June  14, 
1939,  at  Nogales,  Arizona,  appellant  married  one 
George  V.  Lane,  and  that  at  the  time  she  received, 
endorsed,  and  cashed  the  six  monthly  pension  checks 
in  1940,  she  was  not  the  unremarried  widow  of  Ar- 
thur C.  Rider.  Her  receipt  and  retention  of  the  pen- 
sion checks,  the  Government  claims,  was  done  with 
the  intent  on  her  part  to  defraud  the  United  States. 
This  was  the  sole  issue  involved. 

On  this  issue  appellant  offered  to  testify,  and 
to  corroborate  her  testimony  by  documentary  evi- 
dence and  the  testimony  of  other  persons,  that  she 
fully  believed,  because  of  the  circumstances  lead- 
ing to  and  surrounding  her  marriage  to  Lane,  such 
marriage  was  void,  and  at  the  time  she  received, 
endorsed,  and  cashed  the  six  pension  checks  men- 
tioned in  the  indictment,  she  was  lawfully  entitled 
to  them.  The  circumstances  of  her  marriage  to  Lane 
and  the  relevant  events  immediately  prior  and  sub- 
sequent thereto  are  set  forth  in  detail  in  her  Offer 
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of  Affirmative  Proof  and  need  not  be  repeated  here 
(Tr.  51-55).  Her  proof  was  directed  solely  to  the 
issue  of  criminal  intent  and  was  intended  to  nega- 
tive the  allegations  of  the  indictment  that  in  ac- 
cepting and  retaining  the  pension  checks  she  did  so 
with  intent  to  defraud  the  United  States  (Tr.  55). 

Objection  to  the  Offer  of  Proof  was  sustained 
by  the  court  on  the  ground  it  was  self  serving  (Tr. 
51).  The  case  was  then  submitted  to  the  jury  on 
the  Government's  evidence  alone,  and  the  jury  re- 
turned a  verdict  of  guilty  on  each  count  of  the  in- 
dictment (Tr.  12-13). 

This  appeal  challenges  the  ruling  of  the  trial 
court  in  denying  appellant  the  right  to  submit  the 
facts  disclosed  in  her  Offer  of  Proof  to  the  jury  on 
the  grounds  that  such  evidence  was  material  and 
relevant  on  the  issue  of  her  intent,  motive,  and  state 
of  mind  in  accepting  and  retaining  the  six  pension 
checks  in  question. 

SPECIFICATIONS  OF  ERROR 

Appellant  relies  upon  the  Assignments  of  Error 
set  forth  below  under  the  appropriate  specification 
to  which  they  relate.  The  sole  Specification  of  Er- 
ror and  the  sole  question  raised  by  the  Assignments 
of  Error  are: 

SPECIFICATION  OF  ERROR  I. 

Did  the  Court  err  in  rejecting  the  evidence  of 
appellant  contained  in  her  Offer  of  Affirmative  Proof 
(Tr.  51-55),  and  in  refusing  to  permit  her  to  tes- 
tify in  her  own  defense  that  she  believed,  when  ac- 
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cepting-  and  retaining  the  six  monthly  pension  checks 
charged  in  the  indictment,  she  was  acting  lawfully 
and  within  her  rights?  (Assignments  of  Error  I, 
II,  III  and  IV,  Tr.  22-29). 

ARGUMENT 

SPECIFICATION  OF  ERROR  I. 

The  argTiment  will  be  directed  to  the  Fourth  As- 
signment of  Error  only,  as  the  subject  of  the  first 
three  assignments  are  likewise  a  part  of  the  fourth 
assignment  and  all  are  supported  by  the  same  propo- 
sition of  law. 

At  the  outset,  w^e  offer  as  a  general  proposition 
of  law,  that,  whenever  a  statute  makes  a  specific 
intent  an  element  of  the  crime  defined  in  the  sta- 
tute, as  in  the  instant  case,  or  whenever  the  intent 
of  the  accused  in  doing  the  acts  charged  in  the  in- 
dictment becomes  material,  such  intent  is  the  grava- 
men of  the  offense,  and  direct  testimony  by  the  ac- 
cused of  the  want  of  any  evil  intent,  motive,  or  state 
of  mind,  and  the  grounds  therefor,  is  material  and 
relevant. 

The  Government's  evidence  in  this  case,  in  the 
absence  of  any  showing  by  the  appellant,  is  unques- 
tionably sufficient  to  support  the  verdict  of  the  jury. 
Appellant  does  not  dispute  the  ultimate  fact  of  her 
marriage  to  George  V.  Lane,  or  of  her  receipt  and 
retention  thereafter  of  the  six  pension  checks  charg- 
ed in  the  indictment.  Her  whole  defense,  as  disclosed 
by  her  Offer  of  Affirmative  Proof  (Tr.  51-55),  is 
predicated  on  her  belief  that  her  marriage  to  Lane 
was  void  and,  in  any  event,  did  not  affect  her  right 
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to  these  checks.  In  short,  she  admits  every  act  at- 
tributed to  her,  but  denies  that  such  acts  were  in- 
duced by  any  design  to  defraud  the  United  States 
or  any  other  person,  or  to  violate  any  law. 

Sections  510  and  714,  Title  38,  U.  S.  C.  A.,  under 
which  the  indictment  in  this  case  is  laid,  provides: 

(Sec.  510).  "The  penal  and  forfeiture  pro- 
visions relating  to  pensions  and  compensation 
contained  in  sections  701-703,  704,  705,  706,  707- 
715,  716-721  of  this  title  shall  be  applicable  to 
claims  for  compensation  under  sections  34,  101- 
104,  131-134,  424a,  445d,  472a,  472b,  472d,  472e, 
503-505,  506,  507,  507a  and  512c  of  this  title. 
(Aug.  16,  1937,  Ch.  659,  Sec.  9,  50  Stat.  662)." 

(Sec.  714).  "Whoever  shall  obtain  or  receive 
any  money,  check,  or  pension  under  sections  701- 
703,  704,  705,  706,  707-715,  716-721  of  this  title, 
and  sections  30a,  485  of  Title  5  or  regulations 
issued  thereunder,  without  being  entitled  to  the 
same,  and  with  intent  to  defraud  the  United 
States  or  any  beneficiary  of  the  United  States, 
shall  be  punished  by  a  fine  of  not  more  than 
$2,000,  or  by  imprisonment  for  not  more  than 
one  year,  or  both.  (Mar.  20,  1933,  Ch.  3,  Title 
1,  Sec.  14,  48  Stat.  10)." 

Manifestly,  the  gravamen  of  the  offense  denounc- 
ed by  these  sections  is  the  corrupt  intent.  In  this, 
the  offense  differs  from  those  crimes  which  become 
such  merely  by  the  deliberate  performance  of  the  act 
prohibited,  as  in  bigamy,  and  the  intent,  motive,  or 
state  of  mind  of  the  accused  at  the  time  of  the  com- 
mission of  the  alleged  offense  becomes  the  determin- 
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ing  factor.  Proof  of  the  criminal  intent  in  this  case, 
therefore,  becomes  as  important  and  necessary  to 
the  prosecution  as  that  of  any  other  element.  Such 
proof,  of  course,  may  consist  of  direct  or  circum- 
stantial evidence,  but  the  fact  that  intent  is  more 
often  established  by  circumstances  and  conditions 
surrounding  the  commission  of  an  offense  does  not 
preclude  direct  evidence  on  that  issue.  This  is  par- 
ticularly true  of  the  evidence  of  the  accused. 

On  this  point  Wharton's  Cnminal  Evidence  (11th 
Ed.)   Vol.  3,  page  423,  states: 

''With  the  exception  of  one  state,  the  rule  is 
universal  that,  on  a  prosecution  for  a  crime,  when- 
ever the  intent  of  the  accused  is  relevant  to  the 
issue  or  whenever  the  intent  of  the  accused  in 
doing  the  act  charged  becomes  material,  the  ac- 
cused may  testify  as  to  his  own  motive  and 
intent,  or  state  of  mind.'' 

Such  testimony  is  not  limited  to  a  bare  denial 
of  the  criminal  intent  by  the  accused,  for  such  denial, 
unsupported  by  the  facts  and  circumstances  which 
induced  the  belief  in  the  accused  of  his  right  to  do 
the  act  condemned,  would  oftimes  be  uninteligible 
and  meaningless  to  the  jury.  Such  would  be  the  fact 
in  the  instant  case.  Were  appellant,  here,  confined 
to  a  bare  denial  of  improper  motive  or  intent  in  re- 
ceiving and  retaining  the  pension  checks  charged 
in  the  indictment,  without  the  benefit  of  the  facts 
of  the  attempted  fraud  on  her,  which  induced  the 
belief  in  her  that  in  receiving  and  retaining  the 
checks  she  was  acting  lawfully,  it  would  avail  her 
nothing  by  way  of  defense.  Recognizing  the  futility 
of  such  restriction,  the  courts  have  held,  with  singu- 
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lar  unanimity,  that  evidence  by  the  accused,  touch- 
ing his  intent,  motive,  or  state  of  mind  at  the  time 
of  the  commission  of  an  alleged  offense,  may  ex- 
tend to  the  grounds  which  induced  the  belief  of  the 
lawfulness  of  his  act,  and  may  include  heresay  evi- 
dence. 

In  Potter  v.  United  States,  155  U.  S.  438,  15 
Sup.  Ct.  144,  39  L.  Ed.  214,  the  Supreme  Court,  in 
holding  that  the  word  "wilful"  is  synonymous  with 
intent,  said: 

(p.  448).  "As  'wilful'  wrong  is  of  the  essense 
of  the  accusation,  testimony  bearing  directly  on 
the  question  of  the  wilfulness  is  of  vital  import- 
ance, and  error  in  rejecting  it  cannot  be  regarded 
otherwise  than  as  material  and  manifestly  pre- 
judicial." 

To  the  same  effect  is  a  holding  of  the  Appellate 
Court  of  the  Eighth  Circuit  in  Buchanan  v.  United 
States,  233  Fed.  257,  259: 

"Whenever  the  belief  of  a  person,  or  the  mo- 
tive or  intent  of  his  act  or  conduct,  is  material, 
he  may  testify  directly  what  it  was.  Wigmore 
on  Ev.,  Sec.  581.  He  may  also  give  the  grounds 
of  the  belief  upon  which  his  motive  or  intent 
proceeded,  including  the  statements  of  third  per- 
sons to  him.    Id.  Sees.  245,  655,  1789." 

The  same  rule  is  announced  by  the  Fourth  Cir- 
cuit in  Hyde  v.  United  States,  15  Fed.  (2)  816,  821: 

"The  crucial  question  in  the  case  is  whether 
or  not  there  was  an  intent  on  the  part  of  the 
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actors  to  deceive  and  defraud  the  officials  of 
the  Government  or  to  misappropriate  funds  of 
the  bank.  The  bona  fides,  the  intent,  purpose, 
and  motive,  of  what  was  done  constituted  the 
vital  and  important  element  of  the  entire  trans- 
action, and  therefore  anything  that  took  away 
from  the  consideration  of  the  jury  facts  that 
might  explain  motives  and  purposes  of  the  actors 
was  a  necessary  and  important  matter  in  deter- 
mining the  character  of  the  transaction,  and  its 
legality  or  illegality,  and  the  guilt  or  innocence 
of  the  accused." 

That  this  rule  of  evidence  is  applicable  to  both 
the  prosecution  and  the  defendant,  see  the  decision 
by  the  Seventh  Circuit  in  Norcott  v.  United  States, 
65  Fed.    (2)   913,  919: 

"The  intention  of  the  appellants  is  a  most 
vital  element  in  this  cause  ....  For  this  reason 
circumstantial  evidence,  as  in  other  cases,  must 
play  an  important  part  in  the  determination  of 
that  fact,  and  all  circumstances  which  reasonably 
throw  light  upon  that  subject,  either  dii'ectly  or 
indirectly,  should  be  received  in  evidence  on  be- 
half of  both  the  government  and  those  charged 
with  crime.  (Cert,  denied,  290  U.  S.  694,  54  S. 
Ct.  130,  78  L.  Ed.  597)." 

For  additional  authorities  on  this  question,  see 
Wallace  v.  United  States,  162  U.  S.  466,  477,  16  S. 
Ct.  859;  Craivford  v.  United  States,  212  U.  S.  183, 
29  S.  Ct.  260,  53  L.  Ed.  465;  Miller  v.  United  States, 
120  Fed.   (2)   968. 

The  foregoing  decisions  and  the  rule  of  evidence 
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they  announce  are  unquestionably  applicable  to  the 
facts  presented  by  the  record  in  this  case.  The 
statute  (Sections  510  and  714,  supra)  denounces 
the  receipt  and  retention  of  pension  checks  under 
circumstances  similar  to  those  in  the  present  case 
only  when  done  with  the  intent  to  defraud  the  United 
States  or  any  beneficiary  of  the  United  States ;  hence, 
appellant  may  have  been  guilty  of  all  of  the  acts 
charged  against  her,  but,  in  the  performance  of  those 
acts,  if  she  was  not  prompted  or  actuated  by  an 
improper  motive  or  intent,  she  committed  no  crime. 
Her  intent,  therefore,  determines  her  guilt  or  in- 
nocence. On  that  vital  issue  the  jury  were  en- 
titled to  all  the  enlightenment  possible,  as  it  remained 
with  them  to  correctly  appraise  her  intent  and  mo- 
tive. By  the  ruling  of  the  trial  court  they  were 
compelled  to  rest  their  determination  of  that  issue 
on  the  evidence  of  the  Government  alone. 

The  reasonableness  or  logic  of  the  facts  disclosed 
in  the  appellant's  Offer  of  Proof,  their  probability 
or  improbability,  the  effect  that  they  might  have 
produced  on  the  mind  of  another  person,  are  mat- 
ters with  which  we  are  not  here  concerned.  It  is 
sufficient  if  these  facts  produced  such  mental  con- 
dition in  appellant  she  could  truthfully  say  that  she 
honestly  believed  she  was  entitled  to  the  checks  and 
that  in  accepting  and  retaining  them  she  did  so 
under  such  belief,  and  not  through  design  to  per- 
petrate a  fraud  upon  the  revenues  of  the  Govern- 
ment. The  effect  and  weight  of  such  evidence  was 
for  the  jury's  determination.  Her  right  to  submit 
that  evidence  for  the  jury's  consideration  is  unques- 
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tioned,   and   the   ruling  of   the   trial   court   den>dng 
her  that  right  is,  we  believe,  prejudicial  error. 

Respectfully  submitted, 

GEO.  T.  WILSON, 
ROBERT  R.  WEAVER, 

Attorneys  for  Appellant. 
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MOTION  TO  DISMISS  APPEAL 

COMES  NOW  United  States  of  America,  appellee 
herein,  and  moves  this  Honorable  Court  that  the  appeal 
in  the  premises  be  dismissed  for  the  reason  that  the 
appellant  was  placed  on  probation  with  imposition  of 
sentence  suspended,  and,  therefore,  there  was  no  final 
judgment  from  which  an  appeal  would  lie. 

WHEREFORE  appellee  prays  that  appellant's 
appeal  in  the  premises  be  dismissed  and  that  appellee 
recover  its  costs  herein  expended. 

FRANK  E.  FLYNN, 
United  States  Attorney. 


JAMES  A.  WALSH, 
E.  R.  THURMAN,  Assistant  U.  S.  Attorney. 

Assistant  U.  S.  Attorney.     Attorneys  for  Appellee. 


MEMORANDUM  OF  POINTS  AND 

AUTHORITIES  IN  SUPPORT  OF  MOTION 

TO  DISMISS  APPEAL 

In  support  of  the  above  and  foregoing-  motion,  it  will 
be  noticed  that  the  court  issued  the  following  judg- 
ment (T.R.  14)  : 

"JUDGMENT 

*'Due  proceedings  having  been  had  on  the  in- 
dictment filed  herein  presented  against  the  de- 
fendant above  named  charging  a  violation  of  Title 
38,  Sections  510  and  714,  United  States  (^ode,  to- 
wit:  wrongfully,  unlaw^fully  and  fraudulently 
receive  certain  compensation  from  the  United 
States  with  the  intent  to  defraud  the  said  United 
States,  as  charged  in  each  of  counts  one  to  six  of 
said  indictment. 

''It  ai)pearing  to  the  Court  that  the  best  interests 
of  the  defendant  and  the  Government  will  be  sub- 
served thereby, 

**It  Is  Ordered  that  the  imposition  of  judgment 
and  sentence  herein  be  sus])ended  foi'  the  period 
of  five  (5)  years  from  and  after  this  date  and 
that  said  defendant  be  placed  on  probation  during 
said  period,  on  condition  that  she  make  restitution 
of  the  money  unlawfully  received,  within  six 
months  from  this  date. 

*' Dated  December  7,  1942. 

DAVE  W.  LING, 

Judge." 

It  is  evident  from  reading  the  above  and  foregoing 
that  there  has  been  no  final  judgment  entered  in  the 
premises  from  which  an  ap])eal  would  lie,  and  in  sup- 
port thereof  we  cite  the  following  cases : 

United  States  v.  Albers,  et  al.,  115  F.  (2d)  833 
(CCA.  2),  wherein  it  is  held,  on  page  834  of  the 
opinion,  as  follows : 


'^The  appeals  of  the  five  appellants  placed  on 
probation  with  imposition  of  sentence  suspended 
must  be  dismissed.  There  is  a  distinction  between 
suspending  execution  of  sentence  and  suspending 
imposition  of  sentence.  If  sentence  is  imposed 
but  execution  thereof  suspended,  there  is  a  final 
judgment  from  which  an  appeal  will  lie.  Berman 
V.  United  States,  302  U.  S.  211,  58  S.Ct.  164,  82 
L.Ed.  204.  But  if  imposition  of  sentence  is  sus- 
pended, no  final  judgment  is  entered;  hence  no 
appeal  is  possible.  Birnbaum  v.  United  States, 
4  Cir.,  107  F.2d  885,  126  A.L.R.  1207;  United 
States  V.  Lecato,  2  Cir.,  29  F.2d  694." 

and  also 

United  States  v.  Mook,  et  al.,  2  Cir.,  125  F.  (2d)  706. 
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No.  10335 


IN  THE 

Oltrrutt  OInurt  of  ApppalB 


Jor  tl|f  Nintlj  (Hirnril 


DENZEL  RIDER, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLEE'S  BRIEF 

Without  waiving  the  above  and  foregoing  Motion 
to  Dismiss  appellant's  appeal,  and  still  urging  and 
insisting  upon  said  motion,  we  now  proceed  to  answer 
appellant's  opening  brief. 

ARGUMENT 

There  is  but  one  assignment  of  error.  Appellant 
complains  that  the  Court  erred  in  rejecting  the  evi- 
dence of  api)ellant  contained  in  her  Offer  of  Affirma- 
tive Proof  (T.R.  51-55)  and  in  refusing  to  permit  her 
to  testify  in  her  own  defense  that  she  believed,  when 
accepting  and  retaining  the  six  monthly  pension  checks 
charged  in  the  indictment,  that  she  was  acting  lawfully 
and  within  her  rights. 


Appellee  finds  no  fault  with  the  general  proposition 
of  law  enunciated  by  appellant  in  her  brief  under 
Specification  of  Error  I. 

However,  appellee  contends  that  none  of  the  cases 
set  forth  in  appellant's  brief,  nor  the  general  proposi- 
tion of  law  set  forth  therein,  are  applicable  to  the  legal 
proposition  which  arises  under  appellant's  Specifica- 
tion of  Error. 

It  will  be  noted  at  the  bottom  of  page  6  of  appellant's 
brief  she  states  that  her  whole  defense,  as  disclosed  by 
her  Offer  of  Affirmative  Proof  (T.R.  51-55),  is  predi- 
cated upon  her  belief  that  her  marriage  to  Lane  was 
void  and,  in  any  event,  did  not  affect  her  right  to  the 
checks.  She  there  admits  every  act  attributed  to  her, 
but  denies  that  such  acts  were  induced  by  any  design 
to  defraud  the  United  States  or  any  other  person,  or 
to  violate  a  law. 

The  Government  takes  the  position  that  the  general 
proposition  of  law,  as  stated  on  page  6  of  appellant's 
brief,  does  not  apply.  In  the  instant  case,  the  accused 
is  attempting  to  excuse  herself  by  asking  the  Court  to 
permit  her  to  show  what  her  belief  was  as  to  her  marital 
status  with  the  said  George  V.  Lane;  and,  of  course, 
what  her  belief  was  as  to  the  law^  with  respect  to  her 
said  marriage  is  immaterial  and  was  properly  excluded 
by  the  Court. 

Christensen  v.  IJyiited  States,  90  F.  (2d) 
152,  153. 

Bridg email  v.  United  States, 
140  F.  577,590  (CCA.  9). 

Fain  v.  United  States, 
265  Fed.  474  (CCA.  9). 

Ford  V.  United  States, 

10  F.  (2d)  339,  349  (CCA.  9). 


In  the  Christensen  case,  supra,  the  Court  held  as 
follows : 

''At  the  trial,  appellant  offered  evidence  tend- 
ing to  show  that  he  believed  the  judgment  was 
unjust  and  was  for  a  sum  larger  than  his  indebted- 
ness. The  court  excluded  this  evidence,  and  error 
is  assigned  on  such  exclusion. 

"The  fact  that  a  judgment  debtor  believes  a 
judgment  rendered  against  him  is  excessive  and 
is  unjustifiable  is  not  unusual.  Such  belief, 
whether  sincere  or  not,  does  not,  however,  impeach 
the  validity  of  the  judgment,  nor  does  it  justify  the 
judgment  debtor  in  removing  the  record  of  such 
judgment  from  an  abstract  of  title  to  real  estate 
upon  which  it  was  apparently  a  lien.  This  evi- 
dence was  properly  refused.'' 

To  the  same  effect  is  the  Bridgeman  case,  supra, 
wherein  the  defendant  was  charged  with  having,  as 
an  Indian  agent,  made  and  presented  a  false  claim 
and  voucher  against  the  United  States,  knowing  the 
same  to  be  false  and  fictitious.  On  page  590  of  the 
opinion,  it  is  held  that  testimony  offered  by  the  de- 
fendant to  show  a  custom  or  practice  of  other  Indian 
agents  to  sign  and  forward  their  accounts  and  vouchers 
as  the  same  were  prepared  by  the  clerks,  without  read- 
ing them,  was  irrelevant  and  properly  excluded. 

This  Honorable  Court  again  followed  the  same  rule 
in  Fain  v.  United  States,  supra,  wherein,  on  trial  of  a 
defendant  for  having,  as  special  agent  of  the  Ijand 
Department,  presented  false  and  fraudulent  claims  for 
expenses,  evidence  that  regulations  respecting  expenses 
in  other  departments  of  the  service  were  disregarded 
in  practice  was  held  properly  excluded  as  inunaterial. 

Applying  the  rule  enunciated  in  the  foregoing  cases 
to  the  appellant's  Offer  of  Proof  in  this  case,  we  come 


to  the  conclusion  that  she  was  estopped  to  show  her 
belief  as  to  the  legal  status  of  her  said  marriage  to  the 
said  George  V.  Lane,  for  she  knowingly  participated  in 
the  marriage  ceremony,  and  she  knew  that  she  could 
not  lawfully  receive  the  checks  in  question  unless  she 
was  the  miremarried  widow  of  Arthur  C.  Rider.  What 
her  intentions  were  at  the  time  she  entered  into  the  said 
marriage  with  Lane  is  immaterial,  for  the  marriage 
was  performed  and  would  be  binding  under  the  laws 
of  the  State  of  Arizona  so  long  as  it  continued  to  exist. 
It  would  be  a  strange  thing,  indeed,  if  a  defendant 
would  be  permitted  to  offer  evidence  in  his  defense  to 
show  that  he  did  not  intend  to  commit  a  crime  because 
he  did  not  believe  his  marriage  to  be  valid.  If 
defendant,  on  his  trial,  could  go  that  far,  he  could  go 
further  and  say  he  did  not  believe  a  certain  law  to  be 
constitutional  and  therefore  he  had  no  intent  to  com- 
mit the  act  alleged. 

Appellee  takes  the  position  that  if  all  the  things 
alleged  in  appellant's  Offer  of  Proof  are  true,  still  the 
marriage  would  not  be  void,  but  merely  voidable,  for  a 
marriage,  the  consent  to  which  was  induced  by  fraud 
or  duress,  is  not  void  but  voidable  merely  at  the  suit 
of  the  injured  party. 

Marriage,  38  C.  J.,  par.  61,  page  1300, 
and  cases  cited. 

Marriage,  38  C.J.,  par.  70,  page  1304, 
and  cases  cited. 

Southern  Pacific  Co.  v.  Industrial  Commission 
of  Arizona,  54  Ariz.  1 ;  91  Pac.  (2d)  700. 

It  would  make  no  difference  what  appellant  thought 
the  legal  status  of  her  marriage  to  Lane  was,  for  it  is 
a  well  settled  principle  that  everyone  is  presumed  to 
know  the  law  of  the  land,  both  conunon  and  statutory, 
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and  that  one's  iterance  of  the  law  furnishes  no  ex- 
emption from  criminal  responsibility  for  his  acts. 

Criminal  T.aw,  16  C.J.,  par.  52,  pa^e  84, 
and  cases  cited. 

Reynolds  v.  United  States, 
98  U.S.  145,  167. 

Criminal  Law,  22  C.J.S.,  par.  48,  note  37, 
page  115. 

Blumenthal  v.  United  States, 
88  F.  (2d)  522,  530. 

In  the  Blmnenthal  case,  supra,  the  court  held  as 
follows : 

"It  is  elementary  that  every  one  is  presumed 
to  know  the  law  of  the  land,  whether  that  be  the 
common  law  or  the  statutory  law,  and  hence  one's 
ignorance  of  the  law  furnishes  no  defense  for 
criminal  acts,  and  this  rule  applies  where  the 
crime  charged  is  malum  prohibitum  or  malum  in 
se.  (citing  cases)  " 

In  Reynolds  v.  United  States,  supra,  the  Supreme 
Court  said : 

"A  criminal  intent  is  generally  an  element  of 
crime,  but  every  man  is  presumed  to  intend  the 
necessary  and  legitimate  consequences  of  what  he 
knowingly  does.  Here  the  accused  knew  he  had 
been  once  married,  and  that  his  first  wife  was 
living.  He  also  knew  that  his  second  marriage 
was  forl:)idden  by  law.  When,  therefore,  he  mar- 
ried a  second  time,  lie  is  presumed  to  have  intended 
to  break  the  law.  And  the  breaking  of  the  law  is 
the  crime.  Every  act  necessary  to  constitute  the 
crime  was  knowingly  done,  and  the  crime  was 
therefore  knowingly  committed.  Ignorance  of  a 
fact  mail  sometimes  }>€  takoi  as  evidence  of  a  ivant 
of  criminal  intent,  bat  not  ignorance  of  the  law." 
(Italics  ours) 
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In  the  instant  case,  appellant  knew  that  it  was  un- 
lawful to  receive  the  compensation  checks  in  question 
if  she  married  again,  and  in  spite  thereof,  it  is  admitted 
that  she  did  perform  a  subsequent  marriage  and  there- 
after accepted  said  compensation  checks.  Since  she 
accepted  the  checks  after  her  subsequent  marriage  to 
Lane,  she  is  presumed  to  have  intended  to  break  the 
law;  and  to  permit  her  to  now  say  that  she  did  not 
intend  to  defraud  the  Government  at  the  time  she 
accepted  the  checks  in  question,  because  she  believed 
that  her  said  marriage  to  Lane  was  void,  would  be 
novel  indeed,  and  would  throw  the  door  open  to  fraud, 
perjury,  and  utter  disregard  for  the  laws  of  the 
land. 

A  further  ground  in  support  of  the  Court's  reason 
for  excluding  appellant's  Exhibits  A,  B  and  C  for 
Identification  is  that  they  were  all  self-serving,  and 
therefore  not  admissible. 

Nielson  v.  United  States, 
24  F.  (2d)  802  (CCA.  9). 

Shreve  v.  United  States, 
103  F.  (2d)  796  (CCA.  9). 

Andersoyi  v.  Uriited  States, 
152  Fed.  87  (CCA.  9). 

In  the  Nielson  case,  supra,  this  Honorable  Court  held 
that  the  exclusion  of  testimony  proffered  to  show  that 
on  the  day  before  the  raid  on  defendant's  still,  de- 
fendant purchased  groceries  and  fishing  tackle  and 
said  to  a  witness  that  he  was  going  fishing,  to  be  proper, 
for  such  testimony  could  in  no  sense  be  regarded  as  of 
the  res  gestae,  and  it  was  so  obviously  self-serving  that 
the  question  of  the  propriety  of  excluding  it  requires 
no  discussion. 
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If  an  Offer  of  Proof  contains  evidence  that  is  in- 
admissible and  also  evidence  that  is  admissible,  it  is  not 
error  for  the  court  to  sustain  an  objection  to  its  intro- 
duction as  a  whole,  it  being  the  duty  of  the  party  offer- 
ing the  evidence  to  separate  it  and  to  have  the  court 
rule  separately  as  to  each  fact. 

McDuffie  V.  United  States, 
227  Fed.  961. 

Todd  V.  United  States, 
221  Fed.  205. 

Hiintington  v.  United  States, 
175  Fed.  950. 

Harrison  v.  United  States, 
200  Fed.  662. 

Sage  v.  State, 

22  Ariz.  151 ;  195  Pac.  533,  citing  Harrison 
V.  United  States,  supra. 

Criminal  Law,  23  C.J.S.,  par.  1031, 
page  408,  and  cases  cited. 

Since  appellant's  Offer  of  Proof  in  the  court  below 
was  limited  to  disproving  any  criminal  intent  on  the 
part  of  the  ai)pellant  to  defraud  the  United  States 
Government,  it  would  not  be  error  for  the  court  to 
refuse  to  admit  it  for  any  other  purpose. 


CONCLUSION 

We  respectfully  submit  that  the  record  in  this  case 
fails  to  disclose  that  the  ruling  of  the  court  complained 
of  was  erroneous.  There  is  a  total  lack  of  any  showing 
that  appellant  was  damaged  or  prejudiced  by  the  ruling 
of  the  court,  as  complained  of  in  appellant 's  Specif ica- 
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tion  of  Error  I.  The  appellant,  having  had  a  fair  and 
nnpartial  trial,  and  her  guilt  having  been  established 
by  the  verdict  of  the  jury,  the  conviction  should  be 
affirmed. 

Respectfully  submitted, 


FRANK  E.  FLYNN, 
United  States  Attorney. 


E.  R.  THURMAN, 

Assistant  U.  S.  Attorney. 


JAMES  A.  WALSH, 

Assistant  U.  S.  Attorney. 
Attorneys  for  Appellee. 


